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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  O.J.O. 

“ “ James  Thompson  Garrow,  J.A. 

“ “ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

Second  Divisional  Court. 

The  Hon.  Sir  William  Mulock,  C.J.Ex.,  K.C.M.G. 
“ “ Roger  Conger  Clute,  J. 

“ “ William  Renwick  Riddell,  J. 

“ “ Robert  Franklin  Sutherland,  J. 

“ “ James  Leitch,  J. 

HIGH  COURT  DIVISION. 

The  Hon.  Sir  John  Alexander  Boyd,  C.,  K.C.M.G. 
“ “ Sir  Glenholme  Falconbridge,  C.J.K.B. 

“ “ Richard  Martin  Meredith,  C.J.C.P. 

“ “ Byron  Moffatt  Britton,  J. 

“ “ James  Vernall  Teetzel,  J. 

“ “ Francis  Robert  Latchford,  J. 

“ “ William  Edward  Middleton,  J. 

“ “ Hugh  Thomas  Kelly,  J. 

“ “ Haughton  Lennox,  J. 


ERRATA 


Page  34,  lines  24  and  39,  for  “1378”  read  “1377.” 

Page  43,  line  10,  for  “218”  read  “258.” 

Page  69,  line  9 of  headnote,  for  “Raz”  read  “Ray.” 

Page  225,  line  18,  for  “ Bowers , 18  O.R.  230,”  read  “Bower  (1889),  18 
O.R.  226.” 

Page  269,  lines  13  and  14,  for  “3  S.C.R.  594”  read  “31  S.C.R.  594.” 
Page  371,  line  2 from  the  bottom,  for  “ Alden ” read  “Alder” 


MEMORANDA 


CALL  TO  THE  BAR 

In  Michaelmas  Term,  1913,  the  following  gentlemen  were 
called  to  the  Bar: — 

Thomas  Crosthwaite,  Nathan  Phillips,  Rudolph  Phillips, 
Loftus  Sutherland  Cuddy,  Thomas  Moore  Costello,  John  Ham- 
ilton Flett,  John  Montague  Greer,  William  John  McCallum, 
Frederick  Harold  White,  Kenneth  Wycott  Wright,  Russell 
Williams  Treleaven,  Robert  Walter  Rogerson  Shearer,  Philip 
Reginald  Morris,  Horace  Faulconer  Jell. 

In  Hilary  Term,  1914,  the  following  gentlemen  were  called 
to  the  Bar: — 

Anson  Hainsworth  Foster,  James  Chalmers  McRuer,  Wil- 
liam Kelly  Murphy,  Arthur  Albert  Macdonald,  Thomas  Spaven 
Elmore,  Ernest  Macaulay  Dillon,  Mungo  Donald  McCrimmon. 
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(App.  Div.) 
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Yonge  and  Escott,  Re 
(Chrs.). 

B. 

Badenach  v.  Inglis 
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(App.  Div.) 
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(App.  Div.) 
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Canadian  Northern  R.W. 

Co.,  Palo  v. . (App.  Div.)  413 
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Re  National  Trust  Co. 

and (App.  Div.)  462 

Canadian  Pacific  R.W.  Co., 
Spencer  v. . . . (App.  Div.)  122 
Canadian  Pacific  R.W.  Co., 

Swale  v (App.  Div.)  634 

Cartwright  v.  City  of  To- 
ronto  (App.  Div.)  73 

Chandler  & Massey  Limited 

v.  Irish (App.  Div.)  112 

Corby  v.  Foster . (App.  Div.)  83 

Cornwall,  Township  of,  New 
York  and  Ottawa  R.W. 

Co.  v 522 

Crane,  Peacock  v 

(App.  Div.)  282 

Crown  Fire  Insurance  Co., 

Strong  v (App.  Div.)  33 

Crown  Tailoring  Co.,  Mc- 
Lean v (App.  Div.)  455 

D. 

Dalby,  Wynne  v 62 

Dallantonio  v.  McCormick 

(App.  Div.)  319 

Delaney,  Bartlet  v 

(App.  Div.)  426 

Dougherty  and  Goudy’s 
Case,  Re  Modern  House 

Manufacturing  Co 

(App.  Div.)  266 

E. 

Egan  v.  Township  of  Salt- 

fleet. (App.  Div.)  116 
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Association  v.  (App.  Div.) 


Ottawa  Young  Men’s  Chris- 
tian Association  and  City 
of  Ottawa,  Re  (App.  Div.)  582 
Ottawa  Young  Men’s 
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R.W.  Co (App.  Div.)  413 

Peacock  v.  Crane 

(App.  Div.)  282 

Pedlar  v.  Toronto  Power 

Co 527 
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Shaver,  Burke  v.  (App.  Div.)  365 
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Adams  and  Kensington  Vestry,  In  re 

Adams  v.  The  People  

Aerators  Limited  v.  Tollitt 

Agar-Ellis,  In  re 

Aitken  v.  McMeckan 

Alabama,  State  of,  v.  State  of  Georgia 

Alkaline  Reduction  Syndicate  Limited, 

In  re 

Allen  v.  Hayward 

Amber  Size  and  Chemical  Co.  v.  Menzel . . 

Ames  v.  Parkinson 

Andrews  v.  Ramsay  & Co 

Andrews  v.  Salt 

Anson’s  Settlement,  In  re . 
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ing Co 
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Arnot’s  Case 

Ashburton  v.  Pape 
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Attorneys,  In  re 

Attrill  v.  Platt 
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27  Ch.D.  394 227 
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80  L.J.  Ch.  370 

.223,  225,  226,  227 
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10  S.C.R.  425 
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Baker  v.  Batt 2 Moo.  P.C.  317 169 

Baker  v.  Haldeman 24  Mo.  219 92 

Ballagh  v.  Royal  Mutual  Fire  Insurance 

Co. 5A.R.  87 51 

Ballentine  v.  Ontario  Pipe  Line  Co 16  O.L.R.  654 642 
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re L.R.  9 Ch.  1 102 

Bank  of  Montreal  v.  Bower 18  O.R.  226 225 
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24  Q.B.D.  683 369 

[1901]  1 K.B.  601 369 

7 L.R.  Ir.  160 103 

8 C.B.N.S.  647 162,  163,  164 

175  Mass.  118 568,  573 

10  C.B.N.S.  470 327 

18  P.R.  331 162,  164 

2 O.W.N.  122 310 

40  Ch.D.  345 649 

[1897]  1 Ch.  284 .162 

15  W.L.R.  228..... 596 

3 Q.B.D.  534 647 

11  S.C.R.  333 456 

L.R.  10  Ch.  424. 535,  548 

25  A.R.  209 626 

13  Jur.  109. 650 

89  Hun  (N.Y.)  108,  21  App.  Div. 


Q. 


Queensberry,  Duke  of. 

Quick  v.  Church 

Quinlan  v.  Union  Fire 


R. 


Railway  Time  Tables  Publishing  Co.,  In 


(N.Y.)  54.... 

512,  513 

26  S.C.R.  444 

427 

2 B.  & S.  759 . . 

529 

2 Eden  329 

650 

23  O.R.  262 

567 

31  C.P.  618 

44 

29  Ch.D.  204 

260 

42  Ch.D.  98 

266,  279 

[1902]  2 Ch.  354 

2 

Randall  (H.  E.)  Limited  v.  British  and 

American  Shoe  Co 

Randall  (H.  E.)  Limited  v.  E.  Bradley  & 

Son 24  R.P.C.  657,  773 5 

Rankin  v.  Sterling 3 O.L.R.  646 534,  546 

Rapson  v.  Cubitt 9 M.  & W.  710 330 

Ratte  v.  Booth 14  A.R.  419 310 
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Rawsthorne  v.  Rowley 24  Times  L.R.  51,  [1909]  1 Ch.  409,n. 

217,  220 

Ray  v.  Village  of  Petrolia 24  C.P.  73 69,  70,  71 

Read  v.  Anderson 10  Q.B.D.  100 509 

Redford  v.  City  of  Woburn. 176  Mass.  520 69,  72 

Reedie  v.  London  and  North  Western 

R.W.  Co 4 Ex.  244 327,  328 

Rees,  In  re 17  Ch.D.  701 358 

Regina  v.  Assessment  Committee  of  St. 

Pancras 2 Q.B.D.  581 575 

Regina  v.  Barnardo 23  Q.B.D.  305 596 

Regina  v.  Bull 13  Cox  C.C.  608 60 

Regina  v.  Gyngall [1893]  2 Q.B.  232 607 

Regina  v.  Hazelton L.R.  2 C.C.R.  134 61 

Regina  v.  Jones [1898]  1 Q.B.  119,  123 61 

“ 369,374 

555 

60 

456 

374 

61 

369 

135 

79 

26 

390 

170 

339,  350 

42 


Regina  v.  King 20  C.P.  246. 

Regina  v.  Mills 7 Cox  C.C.  263. . . 

Regina  v.  Murphy 13  Cox  C.C.  298. . 

Regina  v.  Pratt 4 E.  & B.  860 

Regina  v.  Prince L.R.  2 C.C.R.  154. 

Regina  v.  Sans  Garrett 6 Cox  C.C.  260. . . 

Regina  v.  Williams 42  U.C.R.  462. . . . 

Regina  ex  rel.  Johns  v.  Stewart 16  O.R.  583 

Reid  v.  Diebel 14  O.W.R.  77 

Reid  v.  Hollinshead 4 B.  & C.  867 

Reilly  v.  Garnett Ir.  Rep.  7 Eq.  1 . . . 

Reith  v.  Reith,  Re 16  O.L.R.  168. . . . 

Rex  v.  Cargill [1913]  2 K.B.  271. . 

Rex  v.  Chandra  Dharma [1905]  2 K.B.  335. 


Rex  v.  Condon 12  Can.  Ex.  C.R.  275 471 

Rex  v.  Cosnett 20  Cox  C.C.  6 57,  61 

Rex  v.  Coulombe 20  Can.  Crim.  Cas.  31 373 

Rex  v.  Mountford [1906]  2 K.B.  814 631 

Rex  v.  Pinckney [1904]  2 K.B.  84 596 

Rex  v.  Rowlands [1906]  2 K.B.  292 138 

Rex  v.  Sutton 4 M.  & S.  532 518,  520 

Rex  ex  rel.  McDonald  v.  Robertson 35  N.S.R.  348 138 

Rex  ex  rel.  Macnamara  v.  Heffernan 7 O.L.R.  289 138 

Rex  ex  rel.  Sabourin  v.  Berthiaume 4 O.W.N.  1201 133,  134 

Richards  v.  Porter 6 B.  & C.  437,  30  R.R.  392 202 

Richardson  Spence  & Co.  v.  Rowntree [1894]  A.C.  217 .- 123,  126 

Rickards  v.  Lothian [1913]  A.C.  263 448,  452 

Rielle  v.  Reid 26  A.R.  54 297 

Roberts,  Re 76  L.T.R.  479 219 

Robertson  v.  Grand  Trunk  R.W.  Co 24  S.C.R.  611 123,  124 

Robinson  v.  Grand  Trunk  R.W.  Co 27  O.L.R.  290 123 

Robinson  v.  Reynolds 3 O.W.N.  1262,  4 O.W.N.  112... 

501,  502,  503,  506,  507 

Rose  v.  Spicer,  Rose  v.  Hyman [1911]  2 K.B.  234 395 

Rosenstock  v.  Tormey 32  Md.  169 513 

Rosevear  China  Clay  Co.,  Ex  p..  In  re 

Cock - 11  Ch.D.  560 202 

Ross  v.  Hurteau 18  S.C.R.  713 241 

Rowland  v.  Chapman 17  Times  L.R.  669 26,  27 

Rowley  v.  London  and  North  Western 

R.W.  Co . L.R.  8 Ex.  221 422,  423,  425 

Royal  Canadian  Bank  v.  Carruthers. ...  29  U.C.R.  283 202 

Rudd  v.  Lascelles [1900]  1 Ch.  815 443,  540 

Rumsey  v.  Webb Car.  & M.  104 298 

Russell,  Re 8 O.L.R.  481 490,  492,  496 

Russell  v.  Carrington 42  N.Y.  118 238 

Russell  v.  City  of  Toronto 15  O.L.R.  484 76,  77,  79 

Rylands  v.  Fletcher L.R.  3 H.L.  330 448,  451,  453 
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Sachs  v.  Henderson [1902]  1 K.B.  612,  616 366 

Sadler  v.  Henlock 4 E.  & B.  570 327 

St.  Mary’s  Creamery  Co.  v.  Grand  Trunk 

R.W.  Co 8 O.L.R.  1 644 


St.  Sulpice  de  Montreal,  Les  Ecclesias- 

tiques  de,  v.  City  of  Montreal 

Salem  Lyceum  v.  City  of  Salem 

Salford,  Mayor,  etc.,  of,  v.  Lever 

Salmon,  In  re 

Salomon  v.  Salomon  & Co 

Saunders  v.  South  Eastern  R.W.  Co 

Saunderson  v.  Judge 

Sayers  v.  Walsh 

Schroder’s  Case 

Scott  v.  Brown 

Scott  v.  Melady 

Sculthorpe  v.  Tipper 

Seath  v.  Moore 

Secretary  of  State  for  Foreign  Affairs  v. 

Charlesworth  Pilling  & Co 

Seddon  v.  North  Eastern  Salt  Co 

Sefton  v.  Hopwood 

Servos  v.  Stewart 

Seymour  v.  Pickett 

Shaw  v.  Cates 

Shaw  v.  Foster 

Sheahen  v.  Toronto  R.W.  Co 

Shearer  v.  Hogg 

Sheen  v.  Bumpstead 

Sheppard’s  Trusts,  In  re 

Shilson  Coode  & Co.,  Re 

Shipley  v.  Todhunter 

Shipway  v.  Broadwood 

Sirk  v.  Emery 

Sisters  of  the  Congregation  of  Notre  Dame 

and  City  of  Ottawa,  Re 

Skrine  v.  Gould 

Slater  v.  Canada  Central  R.W.  Co 

Small  and  St.  Lawrence  Foundry  Co.,  In 

re 

Smart,  Re 

Smart  v.  Sandars 

Smee  v.  Smee 

Smith,  In  re 

Smith,  In  re 

Smith  and  Hill,  Re 

Smith’s  Trusts,  Re 

Smith  v.  Barff 

Smith  v.  Brenner 

Smith  v.  Brown 

Smith  v.  City  of  London  Fire  Insurance 

Co 

Smith  v.  Grand  Trunk  R.W.  Co 

Smith  v.  Kaye 

Smith  v.  Pelah 

Smith  v.  Rogers 

Smith  v.  Tebbitt 

Snell  v.  Heighton 

Solicitor,  Re 


16  S.C.R.  399 569 

154  Mass.  15 568,  573 

25  Q.B.D.  363,  [1891]  1 Q.B.  168, 

63  L.T.R.  658 16,  22,  27,  292 

42  Ch.D.  351 220,  221 

[1897]  A.C.  22 297 

5 Q.B.D.  456 561 

2 H.  Bl.  509 513 

12  Ir.  L.R.  434 83,  89 

L.R.  11  Eq.  131 276 

68  J.P.  181 107,  110 

27  A.R.  193 202,  204 

L.R.  13  Eq.  232 206,  221 

11  App.  Cas.  350 241 


[1901]  A.C.  373 471 

[1905]  1 Ch.  326 101 

1 F.  & F.  578 192 

15  O.L.R.  216 310 

[1905]  1 K.B.  715 147,  157 

[1909]  1 Ch.  389 217 

L.R.  5 H.L.  321 383,  388 

25  O.L.R.  310 423 

46  S.C.R.  492 226 

1 H.  & C.  358 468,  470 

10  W.R.  704,  4 DeG.  F.  & J.  423.  .497 

90  L.T.R.  641... 162 

7 C.  & P.  680 513 

[1899]  1 Q.B.  369 16,  27 

67  N.E.  Repr.  668 469 

3 O.W.N.  693 568,  574 

29  Times  L.R.  19 124 

25  Gr.  363 98,  103 


23  A.R.  543 468,  471 

12  P.R.  2 597 

5 C.B.  895 509 

5 P.D.  84 172 

[1896]  1 Ch.  71 216 

[1902]  2 Ch.  667 . . .375,  378,  379 

Mining  Commissioner’s  Cases  349, 

19  O.L.R.  577 406 

18  O.R.  327 338 

27  O.L.R.  276 502,  503,  507 

12  0.W.R.  9,  12.  1197.. 479,  485,  488 
[1896]  A.C.  614 277 

14  A.R.  328 45,  52,  53,  55 

35  U.C.R.  547 124,  132 

20  Times  L.R.  261 567 

2 Str.  1263 95 

30  O.R.  256 142,  144 

L.R.  1 P.  & D.  398 169 

1 Cab.  & Ell.  95 ....  .241 

21  O.L.R.  255,  22  O.L.R.  30 .162 
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Solicitors,  Re 10  O.W.R.  951. . . . 

Sons  of  Scotland  Benevolent  Association 

and  Davidson,  Re 2 O.W.N.  200 

Speight,  In  re 22  Ch.D.  727 

Speight  v.  Gaunt 9 App.  Cas.  1 

Spencer  v.  Alaska  Packers  Association. ...  35  S.C.R.  362 

Sproule  v.  Watson 23  A.R.  692 

Standly  v.  Perry 2 A.R.  195 

Startup  v.  Macdonald 6 Man.  & G.  593 . . 

State  ex  rel.  City  of  Kansas  v.  Corrigan 

Consolidated  Street  R. W.  Co 85  Mo.  263 

Stebbing  v.  Metropolitan  Board  of  Works.  L.R.  6 Q.B.  37 ... . 

Steel  v.  South  Eastern  R.W.  Co 16  C.B.  550 

Steljes  v.  Ingram 19  Times  L.R.  534 

Stephens  v.  Toronto  R.W.  Co 11  O.L.R.  19 

Stewart  v.  Stewart 27  L.R.  (Ir.)  351. . 

Stewart  v.  Walker 6 O.L.R.  495 

Stock  v.  Inglis 12  Q.B.D.  564 

Stott  v.  London  and  Lancashire  Fire  In- 


161,  162,  163 

314 

219 

642 

480 

165,  170,  189 

.309 

255,  264,  265 

107 

624 

328,  329 

366 

423 

147,  156 

170 

. .202,  204 


surance  Co 21  O.R.  312 40,  45 

Stover  v.  Lavoia 8 O.W.R.  398 310 

Strutt  v.  Clift [1911]  1 K.B.  1 373 

Sutton  v.  Sadler 3 C.B.N.S.  87 172 

Swale  v.  Canadian  Pacific  R.W.  Co 25  O.L.R.  492 635 

Swan  wick  v.  Sothern 9A.&E.  895 240 

Sydney  Post  Publishing  Co.  v.  Kendall ...  43  S.C.R.  461 293,  298,  299 

Symonds  v.  The  King 8 Can.  Ex.  C.R.  319.  . .467,  468,  474 


T. 


Taff  Vale  R.W.  Co.  v.  Jenkins [1913]  A.C.  1 

Tanner’s  Case 27  Sol.  J.  584 

Tarry  v.  Ashton 1 Q.B.D.  314 

Taylor  v.  Stibbert 2 Ves.  Jr.  437. . . . 

Taylor  v.  Yeandle 27  O.L.R.  531.  . . . 

Templeman  v.  Trafford 8 Q.B.D.  397 

Thomas  v.  Birmingham  Canal  Co 49  L.J.Q.B.  851. . 

Thomas  v.  Dering 1 Keen  729 

Thomas  v.  Morgan 2 C.M.  & R.  496. 

Thompson  v.  Stanhope Ambl.  737 

Thomson  v.  Torrance 28  Gr.  253 

Thibodeau  v.  Cheff 24  O.L.R.  214.  . . . 

Thorpe,  In  re 15  Gr.  76 

Throop  v.  Cobourg  and  Peterborough 

R.W.  Co 5 C.P.  509 

Todd  v.  Metropolitan  District  R.W.  Co. . 19  W.R.  720 

Toronto  Conservatory  of  Music  and  Gov- 
ernors of  the  University  of  Toronto. 

Re 14  O.W.R.  408. . ... 

Toronto  Corporation  v.  Russell [1908]  A.C.  493. . . 

Toronto  Hamilton  and  Buffalo  R.W.  Co. 

and  Hendrie,  Re 17  P.R.  199 

Toronto  Public  School  Board  and  City  of 


527,  530,  531 

276 

327 

390 

170 

369 

448,  454 

541 

. ...  83,  85,  88,  89 

650 

170 

.83,  84,  85,  91,  93 
105 

309 

624 


472 

73,  76,  79,  82 


596 


Toronto,  Re 2 O.L.R.  727,  4 O.L.R.  468 

360,  362,  364 

Toronto  R.W.  Co.  v.  City  of  Toronto. . . . [1906]  A.C.  117 43 

Toronto  R.W.  Co.  v.  King [1908]  A.C.  260 87,  90 

Towler  v.  Chatterton 6 Bing.  258,  31  R.R.  411 43 

Tregelles  v.  Sewell 7 H.  & N.  574 202 

Trent  Valley  Canal,  Re 11  O.R.  687 625 

Trombley  v.  Stevens-Duryea  Co 206  Mass.  516 480,  486 

Tucker  v.  Linger 21  Ch.D.  18 396 

Turley  v.  Bates 2 H.  & C.  200 240 
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Turner,  In  re [1897]  1 Ch.  536 209,  221 

Turner  v.  Liverpool  Docks  Trustees 6 Ex.  543 204 

Turner  v.  Stallibrass [1898]  1 Q.B.  56 366 

Tveit  and  Canadian  Northern  R.W.  Co., 

Re  25  W.L.R.  188 627 

Tyrell  v.  Painton [1894]  P 151 169 


U. 

Underwood  v.  Parks 2 Stra.  1200 298 

Union  Bank  v.  Morris,  Union  Bank  v. 

Code 27  A. R.  396 269 

Universal  Non-Tariff  Fire  Insurance  Co., 

In  re L.R.  19  Eq.  485 39 

Upper  Canada  College  v.  Jackson 3 Gr.  171,  175 16 

V. 

Valentine  Meat  Juice  Co.  v.  Valentine 

Extract  Co 83  L.T.R.  259 4 

Vallier  v.  Walsh 6 C.P.  459 540 

Van  Casteel  v.  Booker 2 Ex.  691 204 

Van  Diemen’s  Land  Co.  v.  Marine  Board 

of  Table  Cape [1906]  A.C.  92 426,  428,  435 

Verral  v.  Dominion  Automobile  Co 24  O.L.R.  551 479,  480,  488 

Vezina  v.  The  Queen 17  S.C.R.  1 346 


W. 

Wait  v.  Baker 

Wakefield  Mica  Co.,  Re,  King’s  and 

Johnson’s  Cases 

Waldron  v.  Jacob 

Walker  v.  Canadian  Pacific  R.W.  Co 

Wall  v.  McNab . 

Walters  v.  Canadian  Pacific  R.W.  Co.  . . . 
Ward  v.  National  Fire  Insurance  Co.  . . . 

Warde  v.  Warde 

Warin  v.  London  and  Canadian  Loan  and 

Agency  Co 

Waring  v.  Waring 

Warren  v.  Warren 

Wasp,  The 

Waterhouse  v.  Jamieson 

Waters,  In  re 

Watkins  v.  Rymill 

Watson  v.  Hawkins 

Watt  v.  City  of  London 

Watt  v.  Watt 

Wellesley  v.  Duke  of  Beaufort 

Welton  v.  Saffery 

West  Ham  Central  Charity  Board  v.  East 

London  Waterworks  Co 

West  Lome  Scrutiny,  In  re 

West  Toronto  Case 

Western  Assurance  Co.  v.  Harrison 

Western  of  Canada  Oil  Lands  and  Works 

Co.,  In  re,  Carling’s  Case 

Westlund,  In  re 

Whicher  v.  National  Trust  Co 

White’s  Case 

White,  Re,  Kersten  v.  Tane 

White  v.  Driver 


2 Ex.  1 204 

7 O.W.R.  104 267 

Ir.  Rep.  5 Eq.  131 390 

Not  reported 84,  87,  90 

9 O.W.R.  at  p.  362  205 

1 Terr.  L.R.  88 645 

10  Wash.  St.  361 44 

2 Ph.  786 607 

7 O.R.  706,  12  A.R.  327 310 

6 Moo.  P.C.  341 169 

1 C.M.  & R.  250 508,  513 

L.R.  1 Ad.  & Ecc.  367 409,  411 

L.R.  2 Sc.  App.  29 267 

[1889]  W.N.  39 209 

10  Q.B.D.  178 123,  124 

24  W.R.  884 103 

19  A.R.  675 522,  524 

[1905]  A.C.  115 298 

2 Russ.  1,  18 596 

[1897]  A.C.  299 276,  279 

[1900]  1 Ch.  624 397 

47  S.C.R.  451 476 

H.E.C.  97 135 

33  S.C.R.  473 44 

1 Ch.D.  115 267 

99  Fed.  Repr.  399 412 

22  O.L.R.  460 206,  209,  218,  219 

12  Ch.D.  511 277 

22  Gr.  547 170 

1 Phillim.  84 .169 
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White  & Co.  v.  Furness  Withy  & Co 

Whitehouse  v.  Frost 

Whiteley,  In  re 

Whittington  v.  Corder 

Wiarton  Beet  Sugar  Co.,  Re,  Jarvis’s  Case. 
Wiarton  Beet  Sugar  Manufacturing  Co., 

Re,  McNeill’s  Case 

Wilkinson  v.  Canadian  Express  Co 

Wilkinson  v.  Evans 

Wilkinson  v.  Smart 

Williams,  In  re 

Williams  v.  Glenton 

Williams  v.  Williams 

Williamson  v.  Norris 

Willoughby,  In  re 

Wilson  v.  Doble 

Wilson  v.  Graham 

Wilson  v.  Shaver 

Wilson  v.  Wilson 

Wingrove  v.  Wingrove 

Winsmore  v.  Greenbank 

Wragg  Limited,  In  re 

Wright  v.  Hale 

Wolfe  v.  Clerk  of  Surrey  County  Council . . 

Woodcock  v.  Houlds worth 

Wylie  v.  City  of  Montreal 

Y 

Ydun,  The 

Young,  Re 

Young  v.  Matthews 

Young  v.  Tucker 


Where  Reported. 


Page 


[1895]  A.C.  40 67 

12  East  614 240 

33  Ch.D.  347 222 

16  Jur.  (Pt.  1)  1034,  93  R.R.  896.  .576 

5 O.W.R.  542 281 

10  O.L.R.  219 281 

27  O.L.R.  283 130 

L.R.  1 C.P.  407 202 

33  L.T.R.  573 161,  163 

[1897]  2 Ch.  12 226 

L.R.  1 Ch.  200 546 

3 Mer.  157 657 

[1899]  1 Q.B.  7 374 

[1911]  2 Ch.  581 351,  358 

13  W.L.R.  290 412 

12  O.R.  469 226 

3 O.L.R.  110 233,  237,  241 

22  Gr.  39,  24  Gr.  377 

168,  169,  170,  171,  189 

11  P.D.  81 192 

Willes  577 562,  565,  566 

[1897]  1 Ch.  796 276,  281 

6 H.  & N.  227 42 

[1905]  1 K.B.  439 575 

16  L.J.N.S.  Ex.  49 513 

12  S.C.R.  384 569 


[1899]  P.  236 43 

29  O.R.  665 596,  607 

L.R.  2 C.P.  127 240 

26  A.R.  162 449 


Z. 


Zacklynski  v.  Polushie 
Zock  v.  Clayton 


[1908]  A.C.  65 
28  O.L.R.  447 


428 

444 


REPORTS  OF  CASES 


DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS). 


[APPELLATE  DIVISION.] 

“My  Valet”  Limited  v.  Winters. 


1913 
May  19. 


Trade-name — Infringement  — Colourable  Imitation — Intent  to  Deceive  — 
“ Passing-off” — Injunction. 


The  judgment  of  iMiddleton,  J.,  27  O.L.R.  286,  affirmed. 

Appeal  by  the  defendant  from  the  judgment  of  Middleton, 
J.,  27  O.L.R.  286. 


January  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  H.  Cooke,  for  the  defendant.  The  trial  Judge  erred  in 
finding  that  the  defendant  attempted  to  trade  unfairly,  and 
that  he  intended  to  represent  his  business  as  the  plaintiff’s 
business.  The  word  “Valet”  is  a descriptive  term,  and  the 
plaintiff  could  not  acquire  a monopoly  of  it.  The  defendant, 
by  using  the  word  “New”  in  conjunction  with  “Valet,”  suffi- 
ciently distinguished  his  trade-name  from  that  of  the  plain- 
tiff to  negative  any  question  of  intended  deception.  Therefore, 
the  defendant  should  not  be  enjoined.  I refer  to  British  Vacuum 
Cleaner  Co.  v.  New  Vacuum  Cleaner  Co.,  [1907]  2 Ch.  312; 
Grand  Hotel  Co.  of  Caledonia  Springs  v.  Wilson,  [1904]  A.C. 
103;  Aerators  Limited  v.  Tollitt,  [1902]  2 Ch.  319;  Colonial 
Fire  Assurance  Co.  v:  Home  and  Colonial  Assurance  Co.  (1864), 
33  Beav.  548;  Partlo  v.  Todd  (1888),  17  S.C.R.  196. 

1 — 29  O.L.R. 
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App.Div.  ft,  McKay,  K.C.,  for  the  plaintiff.  The  judgment  appealed 
1913  from  is  right,  for  the  reasons  given  by  the  trial  Judge.  The 
“‘My  Valet”  defendant  made  no  effort  to  distinguish  his  trade-name  from 
v.  that  of  the  plaintiff.  He  was  guilty  of  a deliberate  attempt  to 
Winters,  represent  his  business  as  that  of  the  plaintiff.  The  name  “My 
New  Valet”  was  only  colour  ably  different  from  “My  Valet,” 
and  was  calculated  to  deceive,  as  the  evidence  shewed;  and  so 
the  defendant  was  rightly  restrained.  I refer  to  Manchester 
Brewery  Co.  v.  North  Cheshire  and  Manchester  Brewery  Co., 
[1898]  1 Ch.  539;  North  Cheshire  and  Manchester  Brewery  Co. 
v.  Manchester  Brewery  Co.,  [1899]  A.C.  83;  Boulnois  v.  Peake 
(1868),  13  Ch.D.  513,  n.;  Kingston  Miller  & Co.  Limited  v. 
Thomas  Kingston  & Co.  Limited,  [1912]  1 Ch.  575;  Lee  v.  Haley 
(1869),  L.R.  5 Ch.  155;  Hendriks  v.  Montagu  (1881),  17  Ch.D. 
638;  H.  E.  Randall  Limited  v.  British  and  American  Shoe  Co., 
[1902]  2 Ch.  354;  Lloyd’s  and  Dawson  Brothers  v.  Lloyds 
Southampton  Limited  (1912),  28  Times  L.R.  338;  Lloyds  Bank 
Limited  v.  Lloyds  Investment  Trust  Co.  Limited  (1912),  28 
Times  L.R.  379. 

Cooke,  in  reply.  There  was  no  evidence  to  shew  that  the 
defendant  took  the  name  “My  New  Valet”  because  Fountain 
was  using  the  name  “My  Valet”:  Kerly’s  Trade  Marks  and 
Trade  Names,  3rd  ed.,  p.  500;  Electromobile  Co.  Limited  v.  Brit- 
ish Electromobile  Co.  Limited  (1907),  25  R.P.C.  149. 

May  19.  The  judgment  of  the  Court  was  delivered  by 
Maclaren,  J.A. : — This  is  an  appeal  by  the  defendant  from 
a judgment  of  Middleton,  J.,  enjoining  him  from  carrying  on 
business  at  Toronto  under  the  name  of  “My  New  Valet,”  as 
being  an  undue  interference  with  the  business  carried  on  under 
the  name  of  “My .Valet”  for  the  past  two  years  by  the  company 
plaintiff,  and  for  some  thirteen  years  before  that  time  by  Wil- 
liam Fountain,  who  organised  the  company  and  made  over  his 
business  to  it. 

It  is  claimed  that  Fountain  originated  the  trade-name  “My 
Valet,”  and  that  it  correctly  describes  the  work  which  he  does 
for  his  customers,  namely,  cleaning,  pressing,  and  repairing 
their  clothes — precisely  such  services  as  are  rendered  by  a valet 
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to  his  master.  He  has  produced  an  advertisement  of  his  busi- 
ness under  the  name  of  “My  Valet”  in  a city  paper  of  the  2nd 
May,  1898,  and  has  advertised  very  largely  ever  since.  It  ap- 
pears from  the  evidence  that  the  name  “My  Valet”  has  been 
adopted  by  different  persons  in  many  of  the  cities  and  town  of 
Canada  and  the  United  States  for  similar  business ; but  no  evid- 
ence that  any  of  these  has  been  carried  on  in  Canada  so  long  as 
that  of  the  plaintiff ; seven  to  nine  years  being  the  longest  time 
mentioned  by  any  of  the  witnesses. 

Evidence  was  given  to  shew  that  four  of  the  plaintiff’s  cus- 
tomers had  given  work  to  the  defendant  thinking  that  they  were 
dealing  with  the  plaintiff.  The  orders  were  all  given  by  tele- 
phone, and  it  appears  that  seventy-five  per  cent,  of  the  plain- 
tiff’s orders  come  over  the  telephone.  In  the  telephone  directory 
“My  New  Valet”  is  above  “My  Valet,”  a single  line  interven- 
ing. In  two  instances  they  say  that  they  asked  if  it  was  “My 
Valet,”  and  received  an  affirmative  reply.  In  a third,  the  cus- 
tomer put  her  name  on  the  parcel  with  a memorandum  that  it 
was  “to  be  called  for  by  ‘My  Valet.’  ” In  one  of  them  the 
goods  were  in  a valise  belonging  to  and  labelled  “My  Valet.” 
In  another  the  messenger  was  asked  if  he  came  from  “My 

Valet,”  and  he  answered  “Yes.”  The  defendant  does  not  use 

* 

the  word  “Valet”  on  his  sign;  nor  is  it  in  the  city  directory. 
The  entry  there  is  “Winters,  Nathan,  tailor,  599  Queen  W. ” 

The  trial  Judge  found,  on  the  evidence,  that  there  was  a 
deliberate  attempt  on  the  part  of  the  defendant  to  trade  un- 
fairly, and  that  he  intended  to  represent  his  business  as  being 
the  plaintiff’s  business. 

These  findings  were  challenged  before  us,  and  it  was  con- 
tended that  the  insertion  of  the  word  “New”  in  the  name  was 
quite  sufficient  to  notify  the  public  that  it  was  a different  busi- 
ness from  that  of  the  plaintiff. 

The  word  “Valet”  being  descriptive  of  the  business,  the 
plaintiff  could  not  acquire  a monopoly  of  it  or  the  right  to  its 
exclusive  use.  Having  adopted  it  with  the  prefix  “My”  as  his 
trade-name,  and  it  being  an  assumed  name,  the  utmost  he  can 
require  is,  that  the  defendant,  in  using  the  word  “Valet,”  shall 
use  it  in  such  a way  and  with  such  other  distinctive  words  as 
will  shew  that  he  is  not  passing  off  his  business  as  the  business 
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of  the  plaintiff,  and  that  the  name  so  adopted  is  not  calculated 
to  deceive  or  mislead  the  public.  He  must  submit  to  any  com- 
petition that  is  not  unfair  or  wrongful.  No  inflexible  rule  can 
be  laid  down  as  to  what  may  constitute  unfair  competition. 
It  is  always  a question  of  fact,  which  must  be  decided  upon  the 
particular  circumstances  of  each  case.  For  this  reason  no  one 
case  can  be  an  authority  for  another  case.  This  serves  to  ex- 
plain, in  part,  the  apparently  irreconcilable  character  of  many 
of  the  reported  cases.  Sometimes,  of  course,  the  names  in  ques- 
tion are  so  unlike  that  there  is  no  danger  of  the  public  being 
misled;  in  other  cases  the  similarity  is  so  apparent  that  it  re- 
quires little  evidence  to  lead  to  the  opposite  conclusion. 

In  many  cases  that  are  close  to  the  line,  the  scale  may  be 
turned  by  what  at  first  sight  might  appear  to  be  comparatively 
trifling  circumstances. 

Illustrations  are  found  in  the  following  reported  cases  of  the 
use  of  new  trade-names  which  have  been  enjoined  as  an  in- 
fringement of  older  ones,  the  older  in  each  case  being  placed 
first : — - 

Boston  Rubber  Shoe  Co.  v.  Boston  Rubber  Co.  (1902),  32 
S.C.R.  315:  the  latter  name  being  calculated  to  lead  the  public 
to  believe  that  their  goods  were  those  of  the  plaintiffs. 

Boulnois  v.  Peake,  13  Ch.D.  513,  n. : the  plaintiffs’  trade-name, 
“Carriage  Bazaar,”  infringed  by  the  defendants’  “New  Car- 
riage Bazaar,”  which  was  opened  in  the  same  street,  and  near 
the  plaintiffs.’ 

Manchester  Brewery  Co.  v.  North  Cheshire  and  Manchester 
Brewery  Co.,  [1898]  1 Ch.  539,  [1899]  A.Cy  83:  the  North 
Cheshire  Brewery  Company,  which  extended  its  business  into 
Manchester,  added  “Manchester”  to  its  name;  it  was  enjoined, 
as  the  new  name  was  calculated  to  lead  the  public  to  believe 
that  it  had  acquired  the  business  of  the  Manchester  company. 

Lee  v.  Haley,  L.R.  5 Ch.  155:  the  plaintiffs  did  business  at 
22  Pall  Mall,  under  the  name  of  ‘ ‘ The  Guinea  Coal  Co. ; ’ ’ the 
defendant  opened  a business  at  48  Pall  Mall,  under  the  name  of 
“The  Pall  Mall  Guinea  Coal  Co.:”  held  to  be  an  infringement. 

Valentine  Meat  Juice  Co.  v.  Valentine  Extract  Co.  (1900),  83 
L.T.R.  259 : the  defendant  restrained  although  his  name  was 
Valentine. 
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Hendriks  v.  Montagu,  17  Ch.D.  638:  Universal  Life  Assur- 
ance Society  v.  Universe  Life  Assurance  Association. 

The  following  are  examples  of  cases  in  which  the  new  trade- 
names  were  held  to  be  sufficiently  distinct  from  the  older  ones 
to  rebut  any  probability  of  confusing: — 

British  Vacuum  Cleaner  Co.  v.  New  Vacuum  Cleaner  Co., 
[1907]  2 Ch.  312,  at  p.  329. 

Grand  Hotel  Co.  of  Caledonia  Springs  v.  Wilson,  [1904] 
A.C.  103:  the  plaintiffs  used  the  words  “Water  from  Caledonia 
Springs :”  the  defendants,  “Water  from  the  New  Springs  at 
Caledonia.  ’ ’ 

Aerators  Limited  v.  Tollitt,  [1902]  2 Ch.  319  (Automatic 
Aerators)  ; H.  E.  Randall  Limited  v.  E.  Bradley  & Son  (1907), 
24  R.P.C.  657,  773  (American  Shoe  Company  v.  Anglo-Ameri- 
can Shoe  Company)  ; Colonial  Fire  Assurance  ,Co.  v.  Home  and 
Colonial  Assurance  Co.,  33  Beav.  548. 

The  comparatively  slight  change  in  the  plaintiff’s  trade- 
name  made  by  the  defendant  is  also  a matter  for  observation. 
He  retains  both  the  words  used  by  the  plaintiff,  and  merely  in- 
serts a short  word  between  them.  The  retention  of  the  word 
“My”  as  the  first  part  of  the  name  chosen  by  him  has  contri- 
buted to  every  one  of  the  mistakes  disclosed  in  the  evidence, 
and  this  would  have  been  avoided  if  the  defendant  had  not  made 
“My”  the  first  word  of  his  assumed  name,  as  they  all  arose 
from  the  alphabetical  index  in  the  telephone  directory.  As 
seventy-five  per  cent,  of  the  plaintiff’s  orders  come  by  telephone, 
such  a simple  change  as  “Our  New  Valet”  or  even  “Our  Valet” 
would  probably  have  obviated  nearly  all  the  mistakes. 

However,  as  I have  said,  the  law  is  clear,  and  the  question 
to  be  decided  is  one  of  fact.  The  trial  Judge,  who  saw  and 
heard  both  parties,  as  well  as  their  witnesses,  has  made  a clear 
finding  of  an  attempt  by  the  defendant  to  trade  unfairly  apd  to 
represent  his  business  as  being  the  plaintiff’s  business,  and  that 
customers  were  actually  deceived ; and  there  appears  to  be 
ample  evidence  to  sustain  these  findings,  and  an  appellate  Court 
would  not  be  justified  in  interfering  with  them. 

In  my  opinion,  the  appeal  should  be  dismissed. 
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1911 
'Sept.  13. 

1912 
April  18. 

1913 

April  21. 


[IN  THE  COURT  OF  APPEAL.] 

Hitchcock  v.  Sykes. 

Vendor  and  Purchaser — Contract  for  Sale  of  Mining  Property — Commission 
Received  by  one  of  two  Joint  Purchasers  from  Vendors — Failure  to  Dis- 
close to  the  Other — Duty  to  Disclose — Partnership — Fraud — Agency  for 
Vendors — Rescission  of  Contract — Repayment  of  Instalment  of  Pur- 
chase-money. 


In  an  action  by  the  vendors  of  mining  lands  to  recover  from  the  purchasers 
the  second  instalment  of  the  purchase-money,  or  for  possession  of  the 
lands,  discharged  from  all  liens,  and  for  damages,  the  defendant  W.,  one 
of  the-  purchasers,  counterclaimed  for  repayment  of  the  first  instalment 
paid  by  him  to  the  plaintiffs,  or  to  recover  the  amount  of  a bribe  pro- 
mised by  the  plaintiffs  to  the  defendant  S.,  the  co-purchaser,  to  induce  the 
defendant  W.  to  enter  into  the  agreement  of  purchase  and  sale,  or  the 
amount  actually  paid  to  S.,  being  ten  per  cent,  on  the  first  instalment  of 
the  purchase-money.  The  facts,  as  found  by  the  judgment  of  *the 
majority  of  the  Court  of  Appeal,  were  as  follows.  The  plaintiffs  arranged 
to  pay  a ten  per  cent,  commission  to  S.  to  find  a purchaser  for,  or  induce 
his  friends  to  join  in  purchasing,  the  mining  property.  The  plaintiffs 
agreed  that,  if  S.  himself  purchased  or  induced  another  to  purchase  alone 
or  jointly  with  him,  the  commission  would  be  paid  to  S.,  and  in  that 
sense  the  commission  was  consciously  added  to  the  purchase-price.  The 
plaintiffs  knew,  before  the  agreement  was  signed,  that  a relationship  of 
partner  or  joint  purchaser  existed  between  W.  and  S.,  and  that  they  were 
exacting  a price  from  W.  and  S.  that  they  would  not  have  exacted  from 
S.  alone.  They  did  not  disclose  the  fact  that  they  were  paying  S.  a com- 
mission; W.  did  not  know  of  it  until  after  action  brought;  and,  if  he  had 
known  of  it,  he  would  have  declined  to  purchase.  The  arrangement  be- 
tween W.  and  S.,  made  five  days  before  the  agreement  was  signed,  was, 
that  they  would  endeavour  to  purchase  the  property,  at  the  lowest 
possible  price,  and  on  the  best  obtainable  terms,  dividing  the  profits  and 
losses  equally  after  paying  all  expenses: — 

Held  (Meredith,  J.A.,  dissenting),  that  S.  was  to  be  regarded  as  a partner, 
and,  as  such,  the  agent  of  the  partnership;  that  the  plaintiffs  deliberately 
refrained  from  disclosing  to  W.,  as  was  their  duty,  the  fact  that  they 
were  paying  a commission  to  S. ; and  that  W.  was  entitled,  on  the  ground 
of  fraud  or  non-disclosure,  to  rescission  of  the  contract  and  repayment  of 
the  instalment  of  the  purchase-money  paid  by  him. 

Review  of  the  English  authorities. 

Judgment  of  a Divisional  Court  (Middleton,  J.,  dissenting)  reversed. 

Per  Meredith,  J.A. : — The  plaintiffs  had  no  knowledge  of  any  partnership, 
or  of  any  kind  of  fiduciary  relationship,  between  W.  and  S.  There  was, 
indeed,  no  proof  of  a partnership;  there  was  no  reasonable  evidence  of 
fraud;  and  W.  could  succeed  only  on  proof  of  fraud.  Under  the  terms 
of  the  agreement,  the  payment  made  by  W.  was  forfeited. 

Action  by  Irvin  H.  Hitchcock,  Belle  Hitchcock,  and  Wilbur 
Hitchcock,  plaintiffs,  against  Hiram  Sykes,  George  Webster,  and 
the  Royal  Westmount  Mines  Limited,  defendants,  to  recover  pay- 
ment of  $20,000,  the  second  instalment  of  the  purchase-money  of 
certain  lands  sold  by  the  plaintiffs  to  the  defendants  Sykes  and 
Webster;  for  possession  of  the  lands,  discharged  from  all  liens; 
and  for  damages. 
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The  defendants  Sykes  and  the  Royal  Westmount  Mines  Limi-  Hitchcock 

led  did  not  defend.  Sykes. 

The  defendant  Webster  defended,  and  counterclaimed,  among 
other  things,  for  repayment  by  the  plaintiffs  to  him  of  $20,000, 
the  first  instalment  of  the  purchase-money  paid  to  the  plain- 
tiffs; for  payment  by  the  plaintiffs  to  him  of  the  sum  of 
$16,750,  being  the  amount  promised  by  the  plaintiffs  to  the  de- 
fendant Sykes  as  a bribe  to  induce  the  defendant  Webster  to 
enter  into  the  agreement  of  sale;  or,  in  the  alternative,  for  pay- 
ment by  the  plaintiffs  to  the  defendant  Webster  of  the  sum  of 
$2,000  paid  by  the  plaintiffs  to  Sykes  on  account  of  the  alleged 
bribe. 

January  10  and  11,  1911.  The  action  was  tried  before  Fal- 
conbridge,  C.J.K.B.,  without  a jury,  at  Cornwall. 

C.  H.  Cline,  for  the  plaintiffs. 

G.  H.  Kilmer,  K.C.,  for  the  defendant  Webster. 

September  13,  1911.  Falconbridge,  C.J. : — It  is  most  likely 
that,  as  between  the  defendant  Webster  and  Sykes,  his  friend, 
co-worker  in  church  matters,  and  co-adventurer  in  this  enter- 
prise, a fraud  was  practised  by  Sykes  by  the  suppression  of  the 
fact  that  he,  Sykes,  was  getting  a commission  on  the  purchase- 
money.  And  it  may  be  that  Webster  did  not  discover  this  fact 
until  the  time  he  mentions — some  months  after  the  agreement. 

But  the  evidence  does  not  satisfy  me  that  the  plaintiffs,  or  any 
of  them,  were  parties  to  the  fraud — if  fraud  there  was — or  prac- 
tised or  attempted  to  practise  any  concealment.  There  was  much 
that  took  place  on  the  12th  April  which  might  have  directed  Web- 
ster’s attention  to  what  was  going  on  and  Which  did  not  seem  con- 
sistent with  any  desire  on  the  part  of  the  plaintiffs  to  cover  any- 
thing up. 

As  to  this,  the  defence  and  counterclaim  fail. 

It  may  be  that,  having  regard  to  the  condition  oif  the  title, 
no  reconveyance  of  the  lands  or  rights  therein  by  the  defendants 
is  necessary ; but  I am  of  the  opinion  that  the  defendants  have 
failed  to  put  the  plaintiffs  in  possession  of  the  lands  and  pre- 
mises free  from  all  incumbrances.  Notwithstanding  Mr.  Kil- 
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G.J. 


1911 

Hitchcock 

v. 

Sykes. 


mer ’s  ingenious  and  forceful  argument,  I regard  the  mechanics  ’ 
liens  as  incumbrances — in  the  Recorder’s  office  and  in  fact — in 
law  as  well  as  in  morals. 

It  does  not  appear  that  the  plaintiffs  have  received  any  benefit 
or  the  full  benefit  of  the  work  done  in  respect  of  which  the  liens 
were  filed.  There  is  evidence  that  the  methods  pursued  were  a 
positive  eventual  disadvantage  to  the  property. 

All  the  other  matters  are  subject  of  reference. 

The  plaintiffs  will  have  judgment  as  endorsed  on  the  record 
with  costs  of  suit  and  of  counterclaim. 

Further  directions  and  subsequent  costs  reserved  until  after 
the  Master’s  report. 


The  formal  judgment  was  as  follows : — 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiffs  do 
recover  possession  of  the  lands  and  premises  in  the  pleadings 
mentioned  as  against  the  defendants  Sykes  and  Webster. 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  do  forthwith  discharge  or  procure  to  be  discharged 
all  liens,  charges,  or  incumbrances  made  or  created  by  them  or 
any  of  them  upon  the  said  lands  and  premises  or  any  part  thereof 
and  now  recorded  in  the  Land  Titles  office  for  the  Montreal  River 
mining  division,  in  the  district  of  Nipissing,  and  for  that  pur- 
pose do  execute  or  procure  to  be  executed  and  delivered  to  the 
plaintiffs  all  necessary  releases  and  conveyances  for  the  effectual 
discharge  of  such  liens,  charges,  and  incumbrances;  and,  in 
default  thereof,  that  the  plaintiffs  do  recover  from  the  defen- 
dants the  damages  sustained  by  the  plaintiffs  by  reason  of  such 
default.  Such  damages  to  be  ascertained  as  hereinafter  provided. 

4.  And  this  Court  doth  further  order  and  adjudge  that  the 
counterclaim  of  the  defendant  Webster,  as  to  the  alleged  bribe 
or  commission  to  the  defendant  Sykes,  be  and  the  same  is  hereby 
dismissed. 

5.  And  this  Court  does  further  order  and  adjudge  that  it  be 
referred  to  the  Master  of  this  'Court  at  Cornwall  to  ascertain  and 
state  what,  if  any,  damages  the  plaintiffs  have  sustained  by  rea- 
son of  the  breach  of  the  contract  in  the  pleadings  mentioned  and 
in  respect  of  the  chattel  property  therein  referred  to;  and  also 
to  ascertain  what  damages  the  plaintiffs  are  entitled  to  in  case 
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the  defendants  shall  make  default  in  discharging  the  liens  and 
incumbrances  or  any  of  them  hereinbefore  directed  to  be  dis- 
charged by  them ; and  also  what,  if  any,  damages  the  defendants, 
or  any  or  either  of  them,  are  entitled  to  recover  against  the  de- 
fendants or  any,  or  either  of  them,  are  entitled  to  recover  against 
the  plaintiffs  in  respect  of  any  claim  made  by  them  or  either  of 
them  against  the  plaintiffs  other  than  under  the  counterclaim 
hereinbefore  dismissed. 

6.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  do  pay  to  the  plaintiffs  their  costs  of  the  action  and 
the  counterclaim  up  to  and  inclusive  of  this  judgment,  forthwith 
after  taxation  thereof. 

7.  And  this  Court  doth  reserve  further  directions  and  the 
question  of  subsequent  costs  until  after  the  said  Master  shall 
have  made  his  report. 


Falconbridge, 

C.J. 


1911 

Hitchcock 

v. 

Sykes. 


The  defendant  Webster  appealed  to  a Divisional  Court  of  the 
High  Court  of  Justice  from  the  judgment  of  Falconbridge,  C.J. 

November  13,  1911.  The  appeal  was  heard  by  Sir  William 
Meredith,  C.J.C.P.,  Teetzel  and  Middleton,  JJ. 

G.  H.  Kilmer,  K.C.,  for  the  appellant. 

C II.  Cline , for  the  plaintiffs. 

April  18,  1912.  Meredith,  C.J. : — The  respondents  were  the 
vendors  of  a mining  property  which  they  sold  to  the  appellant 
and  the  defendant  Sykes  for  $167,500,  $20,000  of  Which  were 
paid  on  the  12th  April,  1910,  when  an  agreement  embodying  the 
terms  of  the  sale  was  executed  by  the  contracting  parties. 

The  appellant  paid  the  $20,000,  and  it  was  arranged  between 
him  and  Sykes  that  the  latter  was  to  repay  one-half  of  it. 

After  the  agreement  was  executed  and  the  $20,000  were  paid, 
the  respondents  paid  to  Sykes  $2,000  on  account  of  a commission 
of  ten  per  cent.,  which  they  had  agreed  to  pay  him  if  he  effected 
a sale  of  the  property  for  them,  on  the  sums  paid  by  the  pur- 
chaser as  and  When  the  same  should  be  paid. 

The  fact  that  Sykes  was  to  receive  this  commission,  or  that 
he  actually  received  the  $2,000  on  account  of  it  out  of  the  $20,000 
paid  on  account  of  the  purchase-money,  was  not  communicated 
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by  Sykes  or  by  the  respondents  to  the  appellant,  but  there  is 
nothing  in  the  evidence  to  lead  to  the  conclusion  that  the  respon- 
dents had  in  mind,  or  did  anything,  knowingly  at  all  events, 
to  conceal  -from  the  appellant  the  fact  that  Sykes  was  to  receive 
the  commission  or  that  he  was  being  paid  the  $2,000  on  account 
of  it. 

It  is,  however,  contended  by  the  appellant  that,  Sykes  being, 
as  is  also  contended,  a partner  with  the  appellant  in  the  pur- 
chase, the  principle  of  the  cases  as  to  the  effect  of  an  agent  for 
one  of  the  contracting  parties  receiving  a bribe  from  the  other 
contracting  party  is  applicable ; and  that  the  appellant  is,  there- 
fore, entitled  to  repudiate  the  agreement  and  to  have  it  re- 
scinded, as  he  sought  to  do  by  his  counterclaim. 

Upon  the  facts  as  developed  in  the  evidence,  that  principle  is 
not,  in  my  opinion,  applicable. 

The  respondents  were  desirous  of  selling  part  of  the  property, 
and  had  arranged  with  an  insurance  and  real  estate  agent  named 
Robert  Corrigan  to  pay  him  a commission  of  ten  per  cent,  on  the 
purchase-price  of  the  property  if  he  should  find  a purchaser 
for  it  at  the  price  for  which  they  were  willing  to  sell. 

Sykes  was  at  Corrigan’s  office  in  connection  with  another 
matter  When  the  latter  laid  before  Sykes,  as  Corrigan  states  it, 
“the  proposition  of  Mr.  Hitchcock’s  silver  mine,”  and  told  him 
that  “ there  was  ten  per  cent,  in  it,  provided  that  a purchaser 
could  be  introduced  to  Mr.  Hitchcock.”  Sykes  seemed  to  be 
quite  taken  up  with  the  proposition,  and  Corrigan  made  an  ap- 
pointment with  him  for  the  same  evening,  and  “had  Mr.  Hitch- 
cock come  in.  ’ ’ At  this  interview,  further  discussion  took  place, 
when,  according  to  Corrigan ’s  testimony,  he  told  Sykes  that,  ‘ ‘ if 
he  would  secure  a purchaser,  that  possibly  he  was  in  touch  with 
some  moneyed  men  in  Montreal,  that  possibly  he  might  be,  a deal 
might  be  brought  about,  and,  if  so,  there  would  be  ten  per  cent, 
in  it,” 

Hitchcock’s  account  of  the  transaction,  upon  his  examination 
for  discovery,  was,  that  Sykes  had  gone  to  Corrigan  ‘ ‘ to  get  him 
to  'handle’  some  stock  in  another  mining  company,  and  Corri- 
gan told  him  of  our  proposition  and  asked  him  if  he  couldn’t  find 
a buyer,  and  he  said,  4 If  you  can,  there  is  ten  per  cent,  commis- 


XXIX.] 


ONTARIO  LAW  REPORTS. 


11 


sion  in  it  for  us,  and  it  is  a good  property/  ” That,  up  to  the 
time  that  Sykes  introduced  the  appellant  to  the  respondents, 
Sykes  was  acting  as  the  agent  of  the  respondents  to  find  a pur- 
chaser, appears  to  have  been  the  view  of  counsel  for  the  appel- 
lant; for,  upon  Wilbur  Hitchcock’s  examination,  the  following 
question  was  put  to  him  (question  48)  : “Up  to  that  time  he” 
(i.e.,  Sykes)  “was  looking  around  as  an  agent  would  or  some- 
body acting  in  that  capacity  for  a prospective  purchaser,  and 
when  he  came  there  and  brought  some  one  with  him,  you  knew 
that  the  two  of  them  were  going  to  buy  the  property  jointly  or 
as  partners?”  And  again  (question  56)  : “Then  I am  right  in 
understanding  that  your  bargain  with  Sykes  was  to  pay  him  ten 
per  cent,  of  the  purchase-price  from  time  to  time  as  it  was  paid 
to  you  under  the  agreement  ? ” To  which  the  answer  was,  4 ‘ That 
was  the  bargain.”  Again  (question  203),  Hitchcock  is  asked: 
“Was  there  any  arrangement  in  writing  with  Mr.  Sykes  about 
commission?”  To  which  he  replied:  “No,  there  was  no  arrange- 
ment in  writing;  it  was  verbal.” 

After  the  meeting  in  Corrigan’s  office,  Sykes  saw  the  appel- 
lant and  applied  to  him  to  join  him  in  the  purchase ; and,  after 
some  negotiations  between  them,  the  appellant  agreed  to  do  so, 
and  the  respondents  and  Sykes  and  the  appellant  met  on  the 
12th  April,  1910,  at  the  office  of  Mr.  Cline,  who  acted  as  solicitor 
for  the  respondents,  and  an  arrangement  was  there  concluded  for 
the  purchase  of  the  property  which  Sykes  had  been  commissioned 
to  find  a purchaser  for,  and  for  the  surface  rights  of  an  adjoin- 
ing property  which  Sykes  appears  to  have  thought  it  necessary 
to  acquire  as  a means  of  access  to  and  for  the  purpose  of  trans- 
porting the  product  of  the  mine. 

Until  this  meeting  the  respondents  had  not  seen  and  did 
not  know  the  appellant  either  in  connection  with  the  purchase 
of  the  property  or  otherwise. 

Upon  this  state  of  facts — however  unfair  it  may  have  been 
on  the  part  of  Sykes  not  to  have  disclosed  to  his  partner  the  fact 
that  the  respondents  were  to  pay  him  a commission  for  finding 
a purchaser  of  the  property — I am  unable  to  see  that  any  duty 
was  cast  upon  the  respondents  to  disclose  that  fact  to  the  appel- 
lant. 
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They  had  employed  Sykes  to  find  a purchaser  for  the  pro- 
perty, and  Sykes  had  introduced  as  the  purchasers  the  appellant 
and  himself ; they  knew  nothing  of  the  arrangements  between  the 
appellant  and  Sykes,  and  were  not,  I think,  called  upon  to  make 
any  inquiry  as  to  them.  Surely  an  owner  of  property  who  em- 
ploys an  agent  to  find  a purchaser  of  it,  upon  the  terms  that  the 
agent  is  to  be  paid  a commission  on  the  purchase-price,  is  under 
neither  a legal  nor  a moral  duty,  when  the  agent  comes  to  him 
with  a third  person  and  tells  him  that  he  and  that  third  person 
are  willing  to  purchase  the  property  on  the  terms  proposed,  to 
ask  the  third  person  whether  he  is  aware  that  the  person  with 
Whom  he  is  joining  to  make  the  purchase  is  his  (the  owner’s) 
agent  to  find  a purchaser,  and  that  the  agent  is  being  paid  a 
commission  for  having  done  so,  or  to  inform  him  of  those  facts. 


I fully  recognise  the  importance  of  adhering  to  the  rules 
which  Courts  of  equity  have  established  for  promoting  fair  deal- 
ing, and  would  not  wittingly  depart  from  them;  but  I am  un- 
willing to  set  up  an  artificial  standard  of  morals  which  the  aver- 
age honest  man  is  unable  to  reach,  and  to  undo  transactions  which 
have  been  entered  into,  because  the  acts  of  one  of  the  contracting 
parties  do  not  square  with  that  artificial  standard. 

I venture  to  think  that  an  honest  business  man,  in  the  posi- 
tion of  the  respondents,  would  be  surprised  to  be  told  that  he 
had  been  guilty  of  fraud  because  he  had  not  done  that  which 
the  appellant  asks  us  to  hold  that  it  was  the  respondents’  duty 
to  do. 

It  was  also  contended  that  the  appellant  was  entitled  to  a 
return  of  the  $20,000,  because,  as  it  was  urged,  the  respondents 
have  rescinded  the  contract. 

This  contention  is,  in  my  opinion,  untenable.  The  agreement 
provides  that,  in  the  event  of  failure  by  the  purchasers  to  pay 
any  of  the  instalments  of  purchase-money,  the  moneys  previously 
paid  on  account  of  it  are  to  be  forfeited,  and,  default  having 
been  made  in  the  payment  of  the  instalments,  the  respondents 
are  entitled  to  retain  the  $20,000. 

There  is  some  question  as  to  liens  which  have  been  registered 
against  the  property,  and  it  was  arranged  by  counsel  upon  the 
argument  that  that  question  should  not  be  dealt  with  until  the 
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lien-holders ’ actions  have  been  disposed  of;  and,  subject  to  that 
arrangement,  the  appeal  should,  in  my  opinion,  be  dismissed 
with  costs. 

Teetzel,  J. : — I agree. 
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Middleton,  J.  (dissenting)  : — The  Hitchcocks,  owning  the 
mining  location  in  question,  employed  Sykes  to  sell  it  for  them, 
agreeing  to  pay  him  a commission  of  ten  per  cent. 

Sykes  approached  his  friend  Webster,  and  succeeded  in  con- 
vincing him  that  the  property  was  very  valuable.  He  concealed 
the  'fact  that  he  had  any  interest  in  the  matter  as  agent  of  the 
vendors,  and  induced  Webster  to  enter  into  an  agreement  with 
him  by  which  they  would  jointly  purchase.  Webster  was  to 
advance  all  the  money  in  the  first  place,  looking  to  Sykes  for  a 
refund  of  half,  and  Sykes  was  to  be  employed  to  manage  the 
operation  on  the  ground. 

The  plaintiffs  were  made  aware  of  the  fact  that  Sykes  and 
Webster  were  equally  interested  as  purchasers,  and  they  also 
knew  that  Webster  was  advancing  the  money.  They  did  not  tell 
Webster  of  the  commission  to  be  paid  to  Sykes,  and  Webster  did 
not  in  fact  learn  of  it  till  long  afterword's.  It  seems  to  me  to  be 
quite  immaterial  that  things  occurred  which  might  well  have 
aroused  suspicion  in  Webster’s  mind,  and  which  might  have  led 
him  to  suspect  a payment  to  Sykes  if  in  fact  he  did  not  learn 
the  true  situation. 

There  can  be  no  such  thing  as  negligence  in  the  failure  to 
discern  fraud  at  an  early  date.  I am,  however,  much  impressed 
with  the  view  that  it  was  not  intended  that  Webster  should 
know,  and  that  sufficient  precautions  were  taken  to  prevent  his 
knowing. 

When  the  agreement  was  signed,  Webster  paid  the  $20,000, 
and  this  was  divided  between  the  plaintiffs,  and  each  gave  Sykes 
a cheque  for  $1,000,  being  ten  per  cent,  of  the  amount  paid. 

I cannot  imagine  that  this  was  done  with  any  idea  that  Web- 
ster should  hear  of  it.  The  plaintiffs  did  not  appreciate  the 
moral  quality  oif  their  act.  Their  “bona  fides  or  honesty  in  fact 
amounted  to  no  more  than  this : they  saw  no  harm  in  what  they 
did.”  They  may  have  thought  it  an  ordinary  business  trans- 
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action  to  hand  over  to  the  partner  who  had  experience  without 
capital,  some  portion  of  the  money  obtained  from  the  partner 
Who  had  capital  and  was  acquiring  experience.  But  good  faith 
of  this  type  has  not  found  much  favour  in  the  'Courts. 

Unless  one  has  unlimited  credulity,  and  the  judicial  mind  is 
as  effectually  blindfolded  as  Justice  is  said  to  be,  it  is  impossible 
to  suppose  that  these  payments  were  innocently  made.  Sykes  re- 
ceived this  money  as  the  price  oif  betraying  Webster,  and  the 
object  of  the  plaintiffs  in  paying  it  is  plain. 

I am  quite  prepared  to  believe  Webster  when  he  says:  “I 
bought  on  the  faith  of  Sykes’s  opinion  as  to  the  value  of  rhe  pro- 
perty; and,  had  I known  that  he  was  attempting  to  serve  two 
masters  and  that  he  was  to  receive  ten  per  cent,  of  the  purchase- 
price  as  a commission,  I would  not  have  looked  at  the  property 
or  purchased  it  on  any  terms.” 

A master  or  principal  is  entitled  to  the  honest  services  of  his 
servant  or  agent ; and,  when  an  agreement  is  brought  about  by 
a secret  payment  to  the  servant  or  agent,  I do  not  think  it  can 
stand. 

In  Grant  v.  Gold  Exploration  and  Development  Syndicate , 
[1900]  1 Q.B.  233,  at  p.  248,  Collins,  L.J.,  states  the  principle: 
“In  my  opinion,  if  a vendor  pays  a commission  to  a buyer’s 
agent  in  order  to  secure  his  help  in  bringing  about  the  sale,  and 
does  not  inform  the  buyer  of  the  fact,  he  cannot  defend  the  trans- 
action if  impeached  by  the  'buyer,  Who  has,  in  fact,  had  no 
notice,  by  proving  that  he  believed  that  the  agent  had  disclosed 
the  circumstances  to  his  principal.  I think  it  is  clearly  established 
that  in  such  circumstances  the  buyer  would  be  entitled  to 
rescind  the  purchase.” 

This  case,  it  is  true,  was  not  an  action  to  rescind;  but  the 
statement  is  based  - on  the  earlier  case  of  Panama  and  South 
Pacific  Telegraph  Co.  v.  India  Rubber  Gutta  Percha  and  Tele- 
graph Works  Co.  (187&),  L.R.  10  Oh.  515,  in  which  it  was  held: 
“Any  surreptitious  dealing  between  one  principal  to  a contract 
and  the  agent  of  the  other  principal  is  a fraud  in  equity,  and 
entitles  the  first-named  principal  to  have  the  contract  rescinded, 
and  to  refuse  to  proceed  with  it  in  any  shape.” 


XXIX.]  ONTARIO  LAW  REPORTS. 

It  is  argued  that  this  principle  cannot  be  applied  because 
Sykes  was  a partner,  and  not  a mere  agent.  Webster  was  not  the 
purchaser,  'but  Webster  and  Sykes  jointly.  The  firm  as  a firm 
was  defrauded,  and  the  firm  must  be  plaintiffs,  and  cannot  suc- 
ceed, as  Sykes  cannot  set  up  his  own  fraud. 

With  great  respect,  I cannot  follow  this  reasoning.  It  re- 
gards form,  and  not  substance.  Sykes  is  a party  to  the  record; 
and  I think  that  Webster,  the  party  defrauded,  ean  complain  of 
the  fraud  practised  upon  him  by  the  other  parties  to  the  con- 
tract. The.  Court  is  not  rendered  impotent  by  the-mere  fact  of 
the  partnership. 

In  one  sense,  the  partnership  agreement  did  establish  an 
agency;  but  I do  not  regard  this  as  the  essential  thing.  The 
principle  is  wide  and  of  general  application.  Whenever  a 
contract  is  brought  about  by  one  party  tampering  with  any  con- 
fidential relationship  existing  between  the  other  and  some  third 
person,  that  is  in  equity  a fraud  which  will  make  the  contract 
liable  to  repudiation.  This — adapting  the  language  of  Lord  Jus- 
tice James  in  the  case  cited — in  common  sense,  common  justice, 
common  honesty,  and  in  this  Court,  will  entitle  that  other  to  say, 
“I  will  have  nothing  more  to  do  with  the  business;”  and  any 
surreptitious  sub-contract  with  any  person  who  owes  a duty  to  or 
stands  in  any  confidential  relation  with  that  other,  must  be 
regarded  as  a bribe  to  him  for  violating  or  neglecting  his  duty. 

No  man  is  allowed  to  occupy  a position  in  which  his  interest 
conflicts  with  his  duty ; and  the  payment  of  any  sum  to  any  per- 
son occupying  any  confidential  position  by  way  of  a secret  com- 
mission is  fraudulent  and  cannot  be  permitted  to  be  explained 
away. 

As  soon  as  the  plaintiffs  knew  that  Sykes  and  Webster  were 
partners,  that  moment  they  ought  to  have  appreciated  that  he 
could  not  in  honesty  receive  a part  of  the  price  paid,  without 
Webster’s  full  assent;  and  it  became  their  duty  to  ascertain  that 
Webster  knew  and  assented.  Failing  in  this,  they  were  guilty  of 
fraud,  both  in  morals  and  law, 

The  contract  must  be  rescinded,  and  the  money  paid  under  it 
must  be  refunded,  with  interest,  if  Webster  can  reconvey  or 
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cause  to  be  reconveyed  the  lands  free  and  clear  of  all  incum- 
brances done  or  suffered  by  him  or  any  one  claiming  under  him. 

If  there  is  any  question,  the  matter  ought  to  be  referred  to 
the  Master  to  ascertain  if  the  lands  can  be  so  reconveyed. 

Webster  should  have  his  costs  throughout. 

Appeal  dismissed;  Middleton,  J.,  dissenting. 

The  defendant  Webster  appealed  to  the  Court  of  Appeal 
from  the  order  of  the  Divisional  Court. 

December  2 and  3,  1912.  The  appeal  was  heard  by  Garrow, 
Maclaren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

G.  H . Kilmer,  K.C.,  for  the  defendant  Webster,  the  appel- 
lant. A secret  commission  was  paid  by  the  respondents  to  the 
defendant  Sykes,  who  was  Webster’s  partner  in  the  transaction, 
and  his  agent  for  the  purpose  otf  purchasing  the  property  for 
their  joint  benefit.  As  soon  as  the  respondents  knew  of  the  re- 
lationship between  Sykes  and  the  appellant,  they  should  have 
satisfied  themselves  that  the  latter  knew  of  the  payment  of  the 
commission  and  assented  to  it:  Grant  v.  Gold  Exploration  and 
Development  Syndicate,  [1900]  1 Q.B.  233,  especially  per  Col- 
lins, L.J.,  at  pp.  248,  249.  It  is  not  sufficient  that  the  pur- 
chaser should  be  put  upon  inquiry — he  must  be  actually  apprised 
of  the  fact  that  the  commission  is  to  be  paid.  Reference  was  also 
made  to  Panama  and  South  Pacific  Telegraph  Co.  v.  India  Rub- 
ber Gutta  Percha  and  Telegraph  Works  Co.,  L.R.  10  Ch.  515, 
especially  note  at  p.  520  et  seq.,  where  the  law  on  the  question  is 
discussed  and  the  cases  collected.  He  also  referred  to  Upper 
Canada  College  v.  Jackson  (1852),  3 Gr.  171,  175;  Shipway  v. 
Broadwood,  [1899]  1 Q.B.  369;  Mayor,  etc.,  of  Salford  v.  Lever, 
[1891]  1 Q.B.  168;  McGuire  v.  Graham  (1908),  16  O.L.R.  431 
(affirmed  on  appeal  by  the  Supreme  Court  of  Canada)  ; Corn- 
wall v.  Henson,  [1900]  2 Ch.  298;  Labelle  v.  O’Connor  (1908), 
15  O.L.R.  519. 

C.  H.  Cline  and  F eatherston  Aylesworth,  for  the  plaintiffs, 
the  respondents.  All  the  circumstances  leading  up  to  the  agree- 
ment which  was  concluded  on  the  12th  April,  1910,  Shewed 
quite  clearly  that  a commission  was  being  paid,  and  there  was  no 
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fraud  or  misrepresentation,  and  no  attempt  at  concealment  on  C.A. 

the  part  of  the  plaintiffs  as  to  the  payment  of  the  said  commis-  

sion;  and  the  appellant  should  have  known  that  it  was  being  Hitchcock 
paid.  There  was  no  partnership  between  Webster  and  Sykes  as  Sykes. 
to  the  property,  as  they  were  merely  co-purchasers,  and  each  had 
the  right  to  deal  with  his  own  interest,  and  there  was  no  secrecy 
as  to  the  commission  paid  to  Sykes.  They  referred  to  the  follow- 
ing authorities:  Green  v.  Michie  (1908),  12  O.W.R.  210;  Culver- 
vjell  v.  Birney  (1886),  11  O.R.  265;  Fisher  v.  Drewett  (1878), 

48  L.J.Q.B.  32;  Cox  v.  Hickman  (1860),  8 H.L.C  268;  Great 
Western  Insurance  Co  v.  Cunliffe  (1874),  L.R.  9 'Ch.  525; 

Ldndley  on  Partnership,  7th  ed.,  pp.  26,  27 ; Bowstead  on  Agency, 

4th  ed.,  p.  360;  Holden  v.  Weller  (1860),  29  Beav.  117. 

Kilmer , in  reply. 

April  21,  1913.  Hodgins,  J.A. : — The  judgments  in  the  Divi- 
sional Court  set  out  the  main  facts  in  this  case.  The  following 
quotations  from  the  evidence  may  be  added.  The  first  is  the 
concluding  sentence  in  a letter  to  the  defendant  Sykes  from 
Hitchcock  Bros.,  per  W.  R.  Hitchcock,  dated  the  29th  March,  1910 
(exhibit  3)  : “If  you  can  prevail  on  any  of  your  friends  to  join 
you  in  a syndicate  or  company,  so  that  mining  can  he  done  on  a 
thorough  basis  early  this  spring,  I feel  that  the  result  will  be  all 
that  you  can  hope  for.  You  can  safely  advise  your  most  intimate 
friends  or  clients  to  invest  their  money  in  this  proposition.” 

This  letter  was  written  on  the  occasion  when  Wilbur  Hitch- 
cock met  Sykes  in  Corrigan’s  office  in  Cornwall,  and  explained 
to  him  that  the  arrangement  was  ten  per  cent,  commission  to  find 
or  introduce  to  them  buyers. 

Wilbur  Hitchcock  further  states  that  Sykes  went  away  with 
the  view  of  trying  to  interest  somebody  in  the  project  or  of 
finding  a purchaser  for  the  property,  and  that  the  bargain  was, 
that  Sykes  was  to  be  paid  ten  per  cent,  of  the  purchase-price 
from  time  to  time  as  it  was  paid  to  the  Hitchcocks.  Corrigan 
says  that  he  told  Sykes  that,  if  he  would  secure  a purchaser,  a 
deal  might  be  brought  about ; and,  if  so,  there  would  be  ten  per 
cent,  in  it.  But  it  is  not  clear  at  what  time  the  fact  that  the  ten 
per  cent,  was  to  be  paid  only  as  the  instalments  came  in  was 

2—29  o.l.r. 
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stated  to  Sykes  and  agreed  to  by  him,  which  must  have  been  at 
some  other'  interview,  or  else  the  respondents  are  not  stating 
fully  their  conversations  with  Sykes  (see  pp.  56  and  84). 

Sykes  then  saw  the  appellant,  who  says  that  the  former 
“pushed  him  pretty  hard  to  go  into  it,”  and  that  he  suggested  to 
Sykes  that  he  should  get  some  mining  engineer  to  go  with  him  to 
the  property. 

Sykes  did  go,  in  company  with  O’Malley,  an  engineer,  and 
met  Elvin  H.  Hitchcock  on  the  2nd  April,  1910.  He  produced 
exhibit  3 to  him;  and  finally,  after  inspecting  the  property, 
offered  him  $167,500  for  the  four  claims,  the  twenty  acres,  etc. 

Sykes  returned,  saw  the  appellant,  and  told  him  that  he  had 
an  option,  and  that  the  price  had  been  fixed,  but  that  he  had  not 
concluded  the  arrangement.  He  subsequently  reiterated  his 
statement  as  to  price,  and  said  there  was  no  use  trying  the  ques- 
tion of  price  (p.  16),  and  warned  the  appellant  not  to  raise  that 
question  (p.  22). 

While  at  the  property,  Sykes  and  Elvin  H.  Hitchcock  had  a 
conversation,  which  the  latter  details  as  follows  (p.  59)  : “Sykes 
mentioned  the  commission  ...  I said  we  have  been  offering  a 
ten  per  cent,  commission  at  the  price  stated,  $160,000,  for  the 
four  claims,  or  a commission  on  the  whole.  Q.  You  said  the  one 
hundred  and  sixty?  A.  On  the  two  claims,  but  I said  to  him, 
‘A  person  buying  the  property  for  himself  should  not  be  looking 
for  a commission ; ’ but,  I says,  ‘ At  any  rate  we  will  have  to  talk 
that  matter  over  in  'Cornwall  and  see.’  ” 

Sykes  returned  and  made  an  arrangement  with  the  appellant 
on  the  7th  April  (exhibit  20)  by  which  it  was  agreed  that  they 
would  endeavour  to  purchase  the  Hitchcock  property,  one  hun- 
dred and  sixty  acres  plus  twenty  acres,  at  the  lowest  possible 
price,  and  on  the  best  obtainable  terms,  dividing  the  profits  and 
losses  equally,  after  paying  all  expenses. 

Elvin  H.  Hitchcock  also  came  back  to  'Cornwall,  and  they 
agreed  that  Sykes  was  to  get  a commission  (pp.  64-5)  ; and  on 
what  Elvin  H.  Hitchcock  then  stated  to  his  brother,  the  agree- 
ment which  the  appellant  and  Sykes  subsequently  signed  was 
prepared. 
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Sykes  telephoned  Wilbur  Hitchcock  before  the  12th  April, 
1910,  that  he  was  bringing  up  some  one  to  consummate  the-  deal 
to  buy  the  property.  This  is  what  they  expected  he  would  do 
(p.  92).  The  appellant  and  Sykes  met  the  Hitchcocks  in  Corn- 
wall on  the  12th  April,  1910.  After  discussion,  the  agreement 
for  purchase  (exhibit  4)  was  signed,  which,  the  appellant  says, 
was  “all  ready  for  us  practically  to  sign”  (p.  16).  Considerable 
discussion  took  place ; but,  as  the  appellant  says,  it  was  chiefly  as 
to  the  additional  one-tenth  share  and  extending  the  time  for 
payment,  as  the  price  of  the  nine-tenths  was  fixed. 

Wilbur  Hitchcock  explains  his  knowledge  of  the  relationship 
of  the  appellant  and  Sykes  thus  (p.  84) : — 

“Q.  47.  Did  you  know  then  (i.e.,  on  the  day  the  agreement 
(exhibit  4)  was  signed  in  Mr.  Cline’s  office),  or  while  the  parties 
were  here,  that  the  purchasers,  Sykes  and  Webster,  were  acting 
together  as  partners  or  jointly,  or  did  you  know  it?  A.  I 
didn’t  know  it  until  they  came  up  here.  He  might  have  ’phoned 
me  that  day  or  the  day  before. 

“Q.  48.  Up  to  that  time  he  was  looking  around  as  an  agent 
would,  or  somebody  acting  in  that  capacity  for  a prospective 
purchaser,  and  when  he  came  here  and  brought  somebody  with 
him  you  knew  that  the  two  of  them  were  going  to  buy  the  pro- 
perty jointly  or  as  partners?  A.  Yes,  I knew  it  as  soon  as  they 
got  here. 

“Q.  49.  Before  the  terms  were  settled  on  between  yourself 
and  Sykes  and  Webster,  you  knew  the  relationship  that  Sykes 
bore  to  Webster  or  that  Webster  bore  to  Sykes?  A.  Before  the 
papers  were  signed  I did.” 
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I view  the  evidence  of  the  appellant,  in  which  he  rather 
halted  at  the  mention  of  partner,  as  directed  to  a partnership 
in  general  under  the  law  of  Ontario  (p.  23).  He  twice  says 
that  he  and  Sykes  were  partners  in  this  purchase  (pp.  19  and 
22)  ; land,  reading  his  cross-examination  from  the  point  of  view 
I have  mentioned,  I see  nothing  that  throws  any  discredit  upon 
the  agreement  oif  the  7th  April,  1910,  or  its  legal  effect.  I can 
quite  understand  the  appellant’s  reluctance  to  be  styled  Sykes’s 
partner  in  a general  way. 
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The  appellant  did  not  know  that  Sykes  was  to  he  or  was  paid 
a commission  on  the  12th  April,  1910,  and  did  not  learn  it  until 
about  the  3rd  September,  1910  (see  pp.  18,  19,  71).  He  asserts 
that  nothing  was  said  on  the  12th  April,  1910,  about  it  (pp.  30, 
91,  92).  Wilbur  Hitchcock,  it  is  true,  states  that  something 
about  commission  was  mentioned,  but  qualifies  it  by  adding  ‘ ‘ or 
something  like  that,”  and  his  brother  says  that  commission  was 
not  mentioned  (p.  64).  The  others  who  were  present  are  not 
any  more  specific. 

Another  circnumstance,  not  alluded  to  in  the  judgments 
below,  has  some  bearing  on  the  question  of  the  knowledge  of  the 
respondents.  It  is,  that  a day  or  two  after  the  12th  April, 
1910,  Wilbur  Hitchcock  told  Corrigan,  of  Cornwall,  who  claimed 
to  be  entitled  to  part  of  Sykes’s  commission,  ‘Ho  write  to  the 
other  partner,”  Mr.  Webster,  and  gave  him  his  address  in  Mon- 
treal. Sykes  had  left  Cornwall  without  settling  with  Corrigan. 
This  claim  of  Corrigan’s  appears  to  have  been  in  Hitchcock’s 
mind,  as  he  said  that  be  expected  Sykes  to  pay  Corrigan  his 
share  before  he  left  Cornwall.  As  Hitchcock  had  no  communi- 
cation with  either  Sykes  or  Webster  in  the  meantime,  it  is  clear 
to  me  that  he  understood  the  relationship  just  as  it  existed  on 
the  12th  April,  1910. 

The  fair  result  of  the  whole  evidence — of  which  I have  ex- 
tracted only  a few  of  the  more  important  parts — I think,  is  as 
follows:  that  the  respondents  arranged  to  pay  a ten  per  cent, 
commission  to  Sykes  to  find  a purchaser  for,  or  induce  his  friends 
to  join  in  purchasing,  the  mining  property;  that  the  respondents 
agreed  that,  if  Sykes  purchased  himself  or  induced  another  to 
purchase  alone  or  jointly  with  him,  the  commission  would  be 
paid  to  'Sykes,  and  in  that  sense  the  commission  was  consciously 
added  to  the  purchase-price ; that  the  respondents  knew,  before 
the  agreement  was  signed,  that  a relationship  of  partner  or  joint 
purchaser  existed  between  Webster  and  Sykes,  and  that  they 
were  exacting  a price  from  Webster  and  Sykes  that  they  would 
not  have  exacted  from  Sykes  alone;  that  they  did  not  disclose 
the  ifact  that  they  were  paying  Sykes  a commission ; and  that  the 
appellant  did  not  know  of  it  until  September,  and  until  after 
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action  brought;  'and  that,  if  he  had  known  it,  he  would  have 
declined  to  purchase  (see  his  evidence,  p.  19). 

The  question  raised  on  the  appeal  is  the  right  of  the  appel- 
lant to  rescission  and  repayment  of  the  $20,000  paid  by  him,  or 
to  the  payment  to  him  of  the  $2,000  commission,  or  to  all  these 
remedies  combined,  under  the  above  state  of  if  acts.  We  have  to 
decide  whether  these  rights  fail,  because  to  insist  upon  the  duty 
of  disclosure  is  to  set  up  an  artificial  standard  of  morals  (as 
put  by  the  Divisional  'Court),  or  whether  the  respondents  were 
guilty  of  fraud  in  law  as  asserted  by  Mr.  Justice  Middleton  in 
his  dissenting  judgment,  or  of  a breach  of  duty  in  not  disclosing 
the  fact  that  they  were  paying  Sykes  a commission. 

I am  unable  to  come  to  the  conclusion  that  what  took  place 
on  the  12th  April,  1910,  amounted  to  a disclosure  of  the  latter 
fact,  or  that  the  appellant’s  want  of  suspicion  or  inability  to 
realise  that  he  was  being  deceived  is  equivalent  to  disclosure. 
(See  Bartram  and  Sons  v.  Lloyd  (1904),  90  L.T.R.  357.)  Refer- 
ence may  be  made  to  the  examination  for  discovery  of  the  re- 
spondent Wilbur  Hitchcock  (p.  91),  in  which  he  admits  that  he 
cannot  put  his  finger  upon  anything'  that  was  said  or  upon  any 
act  done  on  or  before  the  12th  April,  1910,  that  would  indicate 
that  the  appellant  knew  that  Sykes  was  being  paid  a commission. 

The  cases  most  similar  in  their  facts  to  this  case  are : Beck  v. 
Kantorowicz  (1857),  3 K.  & J.  230;  Lands  Allotment  Co.  v. 
Broad  (1895),  13  Rep.  699,  2 Manson’s  Bky.  'Cas.  470;  and 
Grant  v.  Gold  Exploration  and  Development  Syndicate,  [1900] 
1 Q.B.  233. 

In  the  first  case  the  defendant  and  four  others  entered  into 
an  agreement  among  themselves,  and,  pursuant  thereto,  negoti- 
ated for  the  purchase  of  a mining  concession  in  Germany,  and 
finally  bought  it  and  resold  it  to  a company.  The  defendant 
Kantorowicz,  after  the  provisional  purchase  agreement  was 
signed  and  before  its  final  acceptance,  made  a secret  bargain 
with  the  vendors  for  a bonus  to  be  paid  out  of  the  purchase- 
money  upon  completion.  This  was  not  discovered  until  after  the 
property  had  been  transferred  to  the  intended  company.  The 
defendant  Kantorowicz  had  been,  both  before  the  signing  of 
the  provisional  agreement  and  before  its  final  acceptance, 
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pressed  by  his  associates  to  get  better  terms  than  those  proposed, 
but  he  repeatedly  stated  that  the  vendors  would  not  sell  for 
less,  and  that  it  was  in  vain  to  ask  them.  On  a bill  filed  against 
the  defendant  K.,  it  was  held  that  the  secret  contract  was  fraud- 
ulent and  void  both  against  his  four  associate  purchasers  and 
also  as  against  the  company,  notwithstanding  that  the  mine 
proved  cheap  at  the  price  agreed  to  be  paid  for  it.  The  result 
of  the  judgment  was,  that  the  fraudulent  agent  had  to  repay  the 
amount  he  received  and  account  for  it  to  his  associates  and  their 
transferee.  There  was  no  claim,  as  here,  for  rescission  or  repay- 
ment by  the  vendors — no  doubt,  for  the  reason  that  the  proceeds 
of  the  fraudulent  contract  were  attached  in  specie  in  the  hands 
of  the  assignee  of  the  defendant  K. — but  it  establishes  the  right 
of  associates  who  had  agreed  to  purchase  for  their  mutual  bene- 
fit and  to  be  jointly  interested  in  the  profit  and  loss  arising  there- 
from, and  the  right  of  their  transferees,  to  recover  from  one  of 
their  number  the  secret  bonus. 

In  Lands  Allotment  Co.  v.  Broad,  Romer,  J.,  laid  it  down  that 
there  were  two  ways  of  holding  the  vendor  liable  for  the  amount 
paid  to  the  fraudulent  agent  of  the  purchaser,  namely:  first,  if 
the  vendor’s  original  agreement  with  the  agent  was  made  in  the 
expectation  that  the  agent  would,  by  reason  of  the  secret  commis- 
sion, be  induced  to  persuade  the  purchaser  to  buy  at  an  improper 
price ; or,  second,  if,  when  the  vendor  ascertained  who  the  pur- 
chaser was,  or  when  the  contract  with  the  purchaser  was  entered 
into,  or  before  it  was  carried  out,  the  vendor  had  reason  to  be- 
lieve that  the  agent  had  concealed  from  the  purchaser  the  fact 
of  his  secret  commission  and  had  thereby  induced  the  purchaser 
to  enter  into  an  improper  bargain. 

Reference  is  made  in  that  case  to  Mayor,  etc.,  of  Salford  v. 
Lever  (1890),  25  Q.B.D.  363,  in  which  it  was  not  disputed  that 
the  plaintiffs  were  primd  facie  entitled  to  recover  in  some  form 
from  the  defendants  the  secret  commission  or  bribe ; but  the  de- 
fence was  that  the  recovery  from  the  agent  was  a bar  to  an  action 
against  the  defendant  who  had  paid  him;  and  it  was  held  that 
the  plaintiffs  had  two  separate  and  distinct  rights  of  action,  one 
against  the  defendant  alone,  or  against  the  defendant  and  the 
agent,  and  another  against  the  agent. 
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In  Grant  v.  Gold  Exploration  and  Development  Syndicate, 
the  question,  as  stated  by  A.  L.  Smith,  L.J.,  was  as  to  .what  was 
the  position  of  a vendor  of  property  who  pay®  a secret  commis- 
sion to  a person  whom  he  knows  to  be  the  agent  of  the  vendee. 
Lord  Justice  'Collins,  in  his  judgment  in  that  case,  says  (pp.  248- 
9)  : “I  desire  to  try  the  rights  of  the  parties  on  the  hypothesis 
that  the  defendants  have  not  proved  affirmatively  that  the  plain- 
tiff knew  that  Govan,  as  the  fact  was,  had  not  disclosed  to  the 
defendants  the  fact  that  he  was  to  be  paid  a commission  out  of 
the  price.  In  my  opinion,  if  a vendor  pays  a commission  to  a 
buyer’s  agent  in  order  to  secure  his  help  in  bringing  about  the 
sale,  and  does  not  inform  the  buyer  of  the  fact,  he  cannot  defend 
the  transaction  if  impeached  by  the  buyer,  who  has,  in  fact,  had 
no  notice,  by  proving  that  he  believed  that  the  agent  had  dis- 
closed the  circumstances  to  his  principal.  I think  it  is  clearly 
established  that  in  such  circumstances  the  buyer  would  be  en- 
titled to  rescind  the  purchase:  see  Panama  and  South  Pacific 
Telegraph  Co.  v.  India  Rubber  Gutta  Percfia  and  Telegraph 
Works  Co.,  L.R.  10  Oh.  515,  where  it  is  pointed  out,  both  by 
Mallins,  V.-C.,  and  by  the  Lords  Justices,  that  bona  fides  without 
disclosure  will  not  suffice  to  bar  rescission ; and  I think  it  follows 
in  principle  that  where  the  buyer  elects  not  to  rescind  the  sale, 
but  can  nevertheless  point  to  a specific  sum  over  and  above  what 
must  be  taken  as  between  the  parties  to  be  the  real  price,  which 
has  found  its  way  into  the  vendor’s  pocket  as  a result  of  a sale 
so  effected,  he  is  entitled  to  recover  it  back.  When  the  sum  is 
thus  liquidated,  and  in  the  hands  of  the  vendor,  I think  it  would 
be  clearly  contra  cequum  et  bonum  that  he  should  retain  it. 
I think  that  if  he  takes  the  hazardous  course  of  paying  a sum 
to  the  buyer’s  agent  in  order  to  secure  his  help,  and  does  not 
himself  communicate  it,  he  must  at  least  accept  the  risk  of  the 
agent’s  not  doing  so.  He  has  taken  the  course  Which  can  be 
validated  only  by  actual  disclosure  to  the  opposite  principal, 
and  as  a result  of  it  he  is  in  possession  of  a sum  which,  whether 
the  bargain  stands  or  is  rescinded,  never  ought  to  have  been  paid 
by  the  buyer,  or  found  its  way  into  the  pocket  of  the  seller.  He 
is  responsible  as  for  money  had  and  received  to  the  use  of  the 
buyer,  even  though  possibly  he  could  nqt.  be  made  liable  in  an 
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action  of  deceit.  ‘According  to  my  view  of  the  law/  says 
James,  L.J.  (Panama  and  South  Pacific  Telegraph  Co.  v. 
India  Rubber  Gutta  Perclia  and  Telegraph  Works  Co.,  L.R.  10 
Oh.  515,  at  p.  526),  ‘I  take  it  to  be  clear  that  any  surreptitious 
dealing  between  one  principal  and  the  agent  of  the  other  prin- 
cipal is  a fraud  on  such  other  principal,  cognizable  in  this 
Court.  That  I take  to  he  a clear  proposition,  and  I take  it,  ac- 
cording to  my  view,  to  be  equally  clear  that  the  defrauded  prin- 
cipal, if  he  comes  in  time,  is  entitled,  at  his  option,  to  have  the 
contract  rescinded,  or,  if  he  elects  not  to  have  it  rescinded,  to 
have  such  other  adequate  relief  as  the  Court  may  think  right 
to  give  him.’  Lands  Allotment  Co.  v.  Broad,  2 Manson’s  Bky. 
Cas.  470,  is  no  doubt  at  first  sight  an  authority  to  the  contrary; 
but  the  case  is  rather  obscurely  reported  on  the  facts,  and  it 
seems  possible  that  the  learned  Judge  may  have  inferred  that 
the  fact  that  their  managing  director  was  receiving  a commis- 
sion was  known  to  the  plaintiff  company;  but  if  it  does  decide 
that  a vendor  who  pays  a bonus  to  a person  whom  he  knows  to 
be  the  agent  of  a purchaser,  with  a view  to  influence  the  sale,  and 
does  not  disclose  the  fact  to  the  principal,  can  defend  the 
transaction  when  impeached  by  averring  that  he  thought  the 
agent  was  so  respectable  a person  that  he  would  disclose  it  him- 
self, I think  it  is  contrary  to  principle,  and  indeed  I think  to  the 
actual  decision  in  Panama  and  South  Pacific  Telegraph  Co.  v. 
India  Rubber  Gutta  Perclia  and  Telegraph  Works  Co.,  above; 
cited.”  Vaughan  Williams,  L.J.,  also  disapproves  of  Lands 
Allotment  Co.  v.  Broad. 

These  cases,  which,  to  my  mind,  cover  the  extreme  right 
which  the  appellant  contends  for,  have  to  be  applied  with  care. 
No  doubt,  the  respondents  here  were  unaware,  until  Sykes  tele- 
phoned the  day  before,  that  he  had  found  a purchaser;  nor  did 
they  realise,  until  the  day  the  contract  was  signed,  that  Sykes 
himself  was  interested  as  a partner  with  that  purchaser.  It  was 
perhaps  a difficult  situation;  the  loss  of  the  sale  was  the  pro- 
bable price  of  candour;  but  the  whole  evidence — which  I have 
read  more  than  once — leaves  no  doubt  on  my  mind  that  the  re- 
spondents deliberately  refrained  from  saying  anything  directly, 
while  salving  their  conscience  with  the  reflection  that  it  could 
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not  be  said  that  they  had  actively  misled  the  appellant.  Hence 
their  pretence,  as  it  seems  to  me,  that  enough  was  said,  if  he  had 
heard  it,  to  put  the  appellant  upon  inquiry — a suggestion  which, 
when  analysed,  is  not  backed  up  by  any  direct  evidence  that  the 
vital  thing,  commission,  was  named  in  so  many  words. 
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There  is  more  difficulty  in  determining  the  question  of 
whether  Sykes  was  an  agent  of  the  appellant  or  of  the  partner- 
ship formed  on  the  7th  April,  1910,  and  whether  Sykes  was  put 
in  such  a position  that  his  interest  and  duty  conflicted. 

In  answering  the  first  of  these  questions,  it  is  obvious  that 
the  agreement  of  the  7th  April,  1910,  contemplated  more  than 
a mere  co-ownership.  It  formed  a partnership,  and  on  the  face 
of  it  imposed  a joint  duty  on  each  of  the  parties  to  seek  to  ac- 
quire the  whole  property  at  the  lowest  figure,  notwithstanding 
that  a price  had  been  named  for  part  of  it.  Sykes  had  the  ex- 
perience, and  the  appellant  had  the  money ; and  the  latter  relied 
both  on  that  experience  and  on  the  knowledge  of  the  property 
and  of  its  owners,  which  Sykes  had  then  acquired  through  his 
trip  to  Cobalt.  If  Sykes,  without  any  contract  at  all,  had  agreed 
to  assist  the  appellant  to  acquire  the  property  for  himself  and 
to  get  it  at  the  lowest  price  and  on  the  'best  terms  possible,  he 
would  have  been  Webster’s  agent  beyond  doubt;  <and  I cannot 
see  how  the  agreement  alters  this  position,  except  that  technically 
he  might  have  to  be  considered  as  the  agent  of  the  partnership, 
instead  of  the  agent  of  Webster  alone;  a difference  of  relation- 
ship, not  a change  in  duty.  If  the  fact  of  partnership  makes  a 
difference  in  this  respect,  then  neither  the  appellant,  nor  the 
appellant  and  Sykes  as  partners,  could  sue  Sykes  to  return  the 
commission ; a result  not  consonant  with  the  decision  in  Beck  v. 
Kantorowicz,  3 K.  & J.  230,  nor,  as  I think,  consistent  with  the 
ordinary  principles  governing  the  relations  of  partners. 

Lord  Selborne,  in  Cassels  v.  Stewart  (1881),  6 App.  Cas,  64, 
at  p.  73,  expresses  the  view  that  “a  man  obtaining  his  locus 
standi,  and  his  opportunity  for  making  such  larrangements  {i.e., 
dealings  with  either  present  or  future  partnership  assets  or  lia- 
bilities), by  the  position  he  occupies  as  a partner,  is  bound  by  his 
obligation  to  his  co-partners  in  such  dealings,  not  to  separate  his 
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interest  from  theirs,  but,  if  he  acquires  any  benefit,  to  communi- 
cate it  to  them.” 

See  also  Kerr  on  Fraud,  3rd  ed.,  p.  159. 

I think,  having  regard  to  the  agreement  of  the  7th  April, 
1910,  that  Sykes  may  be  regarded  as  a partner,  and,  as  such,  the 
agent  of  the  partnership,  either  upon  the  principle  suggested  in 
Kay  v.  Johnston  (1856),  21  Beav.  536,  or  in  Reid  v.  Hollinshead 
(1825),  4 B.  & C.  867,  and  Fereday  v.  Wightwick  (1829),  1 R.  & 
M.  45. 

As  pointed  out  by  Middleton,  J.,  in  his  dissenting  judgment, 
Sykes  is  a party  to  this  action,  and  the  $2,000  can  be  recovered, 
at  all  events,  as  money  of  the  partnership ; and,  under  the  facts 
disclosed  in  evidence,  the  appellant  would  be  entitled  to  it,  in 
view  of  his  having  made  the  payment  himself,  or  it  might  be 
applied  as  to  one-half  of  it  upon  Sykes’s  note. 

Upon  the  other  question,  it  is  true  that  in  one  aspect,  Sykes’s 
interest  was  to  reduce  the  price,  because,  as  partner,  he  would 
benefit  to  the  extent  of  $500  for  every  thousand  dollars  by  which 
the  price  was  reduced;  while,  as  agent,  he  would  only  lose  $100. 
And,  on  this  method  of  calculation,  Buckley,  J.,  in  Rowland  v. 
Chapman  (1901),  17  Times  L.R.  669,  decided  that  the  principal 
could  not  complain  because  he  could  not  establish  a conflict  of 
duty.  But,  speaking  for  myself,  I am  not  prepared  to  accept  an 
arithmetical  calculation  of  loss  and  gain  as  exhausting  the 
subject. 

In  the  case  in  hand  there  are  other  factors,  one  of  them  that 
familiarly  indicated  by  the  proverb,  “A  'bird  in  the  hand  is 
worth  two  in  the  bush.  ” To  an  impecunious  man  $2,000  in  cash 
is  much  more  attractive  than  the  saving  of  many  times  that 
amount,  in  a payment  to  be  made  some  months  later,  and 
even  then  probably  not  by  himself.  Another  is,  that  in  a min- 
ing speculation  of  this  character  the  price  is  expected  to  be  paid 
by  others  to  whom  the  property  is  to  be  turned  over,  and  its  re- 
duction figures  only  as  a possible  increase  of  future  and  contin- 
gent profits;  whereas  an  immediately  available  sum  of  money 
represents  a personal  and  tangible  advantage. 

So  far  as  the  evidence  discloses  Sykes’s  resources,  the  only 
moneys  he  spent  were  less  than  the  $2,000  and  were  directly 
taken  out  of  this  sum  (see  pp.  72  and  86). 
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I have  been  unable  to  find  that  the  ease  of  Rowland  v.  Chap- 
man has  been  considered  in  any  subsequent  decision ; and  while, 
in  the  circumstances  presented  to  Buckley,  J.,  the  decision  may 
have  been  correct,  I do  not  think  that  it  can  be  considered  as  at 
all  conclusive  upon  the  facts  of  this  case.  As  said  by  Lord 
Alverstone,  C.J.,  in  Andrews  v.  Ramsay  & Co.,  [1903]  2 K.B. 
635,  “It  is  impossible  to  say  what  the  result  might  have  been  if 
the  agent  in  this  case  had  acted  honestly.  ” See  also  Harring- 
ton v.  Victoria  Graving  Dock  Co.  (1878),  3 Q.B.D.  549,  and 
Shipway  v.  Broadwood,  [1899]  1 Q.B.  369,  where  it  is  laid  down 
that  the  effect  of  a bribe  is  not  important,  but  rather  the  intent. 

The  'Courts  seem  to  have  shewn  a tendency  in  the  later  cases 
to  lay  stress  upon  the  breach  of  duty  to  disclose  rather  than  upon 
fraud  in  the  transaction.  In  Harrington  v.  Victoria  Graving 
Dock  Co.  ( ante ),  the  giving  of  a bribe,  or  even  the  promise  of  a 
bribe,  though  it  did  not  influence  the  mind  of  the  agent,  was  said 
to  be  an  obviously  corrupt  bargain,  which  could  not  be  enforced. 

In  Mayor,  etc.,  of  Salford  v.  Lever,  [1891]  1 Q.B.  168,  the 
ground  of  action  is  expressly  stated  to  be  fraud : ‘ ‘ The  truth  is, 
there  are  two  frauds,  both  separate  and  distinct,  One  by  the 
agent  with  regard  to  his  principal,  the  other  a combination  fraud 
by  the  two  persons  by  conspiring  to  defraud : ’ ’ per  Lord  Esher, 
M.R.* 

In  Lands  Allotment  Co.  v.  Broad,  13  Rep.  699,  Romer,  J.,  says 
that  the  only  way  in  which  the  plaintiff  company  can  make  the 
defendant  liable  is  by  establishing  a case  of  fraud  on  his  part. 
But  in  Grant  v.  Gold  Exploration  and  Development  Syndicate, 
[1900]  1 Q.B.  233,  emphasis  is  put  upon  the  'breach  of  what 
Vaughan  Williams,  L.J.,  calls  (p.  255)  “a  constructive  fiduciary 
duty;”  and  Collins,  L.J.,  holds  that  the  seller  is  responsible  as 
for  money  had  and  received  to  the  use  of  the  buyer,  even  though 
possibly  he  could  not  have  been  made  liable  in  an  action  of  deceit. 

This  aspect  of  the  case  is  pointed  out  in  Hovenden  and  Sons 
v.  Millhoff  (1900),  83  L.T.R.  41,  by  Williams,  L.  J. ; and  in  Row- 
land v.  Chapman,  17  Times  L.R.  669,  Buckley,  J.,  limits  the 
fiduciary  duty  to  cases  where  in  fact  the  duty  and  interest  of  the 

*This  quotation  is  from  the  report  in  63  L.T.R.  658,  663.  Similar  lan- 
guage is  found  in  [1891]  1 Q.B.  at  p.  176,  sub  fin. 
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agent  conflicted.  See  also  the  judgment  in  appeal  in  Krolik  v. 
Essex  Land,  etc.,  Co.  (1904),  3 O.W.R.  508;  Andrews  v.  Ramsay 
& Co.,  [1903]  2 K.B.  635. 

But,  upon  whichever  ground  it  is  finally  rested,  I am  glad  to 
cite  as  applicable  the  observation  of  Lord  Justice  Bowen  in  Bos- 
ton Deep  Sea  Fishing  and  Ice  Co.  v.  Ansell  (1888),  39  Ch.  D.  339, 
at  p.  362:  “There  never,  therefore,  was  a time  in  the  history  of 
our  law  when  it  was  more  essential  that  Courts  of  Justice  should 
draw  with  precision  and  firmness  the  line  of  demarcation  which 
prevails  between  commissions  which  may  be  honestly  received 
•and  kept,  and  commissions  taken  behind  the  master ’s  back,  and  in 
fraud  of  the  master.  ” 

My  judgment  is,  that  the  appellant  is  entitled  to  rescission  of 
the  contract.  I am  quite  unable  to  understand  the  argument 
that  the  appellant,  with  knowledge,  ratified  the  transaction  by  his 
solicitor’s  letter  of  the  4th  October,  1910.  He  had  made  up  his 
mind  to  make  default  under  the  contract  and  to  let  the  respond- 
ents take  the  property  instead  of  carrying  it  alone.  See  exhibits 
14,  15,  17,  18,  all  written  before  he  heard  of  the  payment  of  the 
commission;  the  date  being  quite  clearly  put  in  Adams’s  evi- 
dence as  after  the  3rd  September,  1910  (p.  71).  Even  then,  there 
was  uncertainty  as  to  the  amount  (see  p.  72).  The  letter  of  the 
4th  October,  1910  (exhibit  24),  is  in  reply  to  a letter  not  pro- 
duced, and  deals  only  with  the  claims  of  the  mechanics  registered 
against  the  property,  which  had  to  be  discharged.  It  is  in  no 
sense  an  affirmation  of  the  contract ; indeed,  it  is  a letter  written 
in  an  endeavour  to  get  out  of  it  properly  and  without  suit.  To 
say  that  it  affirmed  the  contract  is  to  disregard  the  then  situa- 
tion of  the  parties  altogether,  and  substitute  therefor  an  entirely 
opposite  situation  to  that  which  they  then  occupied. 

It  follows  that  the  appellant  is  entitled  to  repayment  of  the 
$20,000  paid  on  the  12th  April,  1910.  This  includes  the  $2,000 
which  the  appellant  could  claim  as  an  alternative  The  plead- 
ings should  be  amended,  if  necessary,  as  asked  at  the  trial.  The 
appellant  should,  at  his  own  expense,  have  the  mechanics’  liens 
discharged;  and,  I think,  in  view  of  some  evidence  given,  that 
the  cost  of  cementing  and  fencing  the  shaft  should  also  be 
borne  by  him,  and  the  ore  handed  over  to  the  respondents. 
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All  parties  seem  to  agree  that  the  property  is  a good  mining 
property,  and  valuable ; and,  except  as  indicated  above,  no  dam- 
age has  been  occasioned.  But,  in  any  event,  nothing  has  been 
done,  save  that  permitted  by  the  contract  of  sale,  and  the  circum- 
stances shew  that  the  parties  can  be  put  back  in  their  original 
position,  except  only  so  far  as,  by  that  contract,  it  was  agreed 
that  before  full  payment  certain  acts  might  be  done. 

The  respondents  should  pay  the  costs  of  the  action  and 
counterclaim.  The  appeal  should  be  allowed,  and  the  action 
should  be  dismissed. 
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Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A.  (dissenting)  : — Assuming  that  all  that  the 
appellant  contends  for  is  right,  in  fact  and  in  law,  this  appeal 
must  fail,  because  the  respondents  had  no  knowledge  of  any 
partnership,  or  of  any  kind  of  fiduciary  relationship,  between 
the  appellant  and  his  co-defendant  Sykes  in  the  transaction  in 
question;  and  the  appellant’s  contention  could  hardly  have  gone, 
and  did  not  go,  so  far  as  to  charge  fraud  without  knowledge. 

But,  indeed,  little  that  was  so  contended  for  was  right,  in 
fact  or  in  law.  There  was  no  proof  of  any  such  partnership ; 
the  appellant  and  his  co-defendant  Sykes  bought  to  sell  again, 
and  soon  did,  at  a great  profit,  to  a company  formed  by  them 
to  acquire  the  property — the  usual  method  with  such  mining 
properties — and  mine  it.  Neither  had  the  right  to  buy  for  the 
other;  and  neither  had  the  right  to  sell  for  the  other;  in  each 
transaction  each  of  them  had  to,  and  did,  act  for  himself  in 
respect  of  his  undivided  moiety.  The  appellant,  in  his  examina- 
tion for  discovery  in  the  action,  swore  that  “there  was  no  part- 
nership ; ’ ’ and,  at  the  trial,  after  a good  deal  of  wobbling  about 
it,  finally  swore  that  he  could  not  have  told  the  respondents  that 
there  was  a partnership,  “because  there  was  not.”  In  the  face 
of  all  this,  how  can  it  be  found,  not  only  that  there  was  a part- 
nership, but  that  the  respondents  knew  that  there  was;  and,  in 
addition  to  that,  ought  to  have  suspected  a partner,  who  had  a 
right  to  receive  the  commission  for  the  partnership  as  well  as 
for  himself,  of  an  intention  to  misapply  the  money,  and  so  have 
given  warning  to  his  co-partner ; though  at  the  time  there  was  no 
more  reason  for  suspicion  of  dishonesty  than  if  the  transaction 


30 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1913 

Hitchcock 

v. 

Sykes. 

Meredith,  J.  A. 


had  'been  one  between  the  learned  gentlemen  who  argued  this 
case  in  this  Court ; and  it  would  be  necessary  so  to  hold  in  order 
to  relieve  the  appellant  from  the  contract,  if  that  would  be 
enough.  This  want  of  proof  of  a partnership  is  also  fatal  to 
the  appeal. 

The  appellant  can  succeed  only  on  proof  of  fraud ; and  none 
was  proved;  indeed,  there  was  no  reasonable  evidence  of  any 
fraud,  nor  any  reasonable  attempt  made  to  prove  it.  To  liken 
the  case  to  one  of  an  attempt  to  pass  off  worthless  property  as 
valuable  property,  or  valuable  property  at  double  its  value,  and 
payment  of  money  in  the  form  of  a commission,  but  really  as  a 
bribe,  to  a known  agent  of  the  person  intended  to  be  cheated, 
to  effect  the  sale,  would  be  as  unjust  as  it  would  be  unwise — 
extremely  and  obviously  both. 

The  trial  Judge  not  only  exonerated  the  respondents  from 
any  kind  of  deceit  or  concealment,  but,  on  the  contrary,  found 
that  their  conduct  was  so  open  that  it  was  enough  to  have 
directed  the  appellant ’s  attention  to  all  that  was  done ; and  the 
evidence  will  support  such  findings.  Why  should  they  conceal 
anything?  The  property  they  were  selling  was  well  worth  the 
price  that  was  to  be  paid  for  it.  The  appellant’s  co-defendant 
Sykes  was  the  appellant’s  personal  friend  and  Sunday  school 
co-worker,  introduced  to  them  as  a Minister  of  the  G-ospel ; and, 
when  the  commission  was  offered,  was  not  in  any  manner  acting 
for  or  in  connection  with  the  appellant.  What  possible  reason 
could  they  have  for  any  suspicion  of  wrong  intended?  What 
possible  object  could  they  have  in  concealing  wrong?  Indeed, 
there  is  not  a tittle  of  evidence  that  any  wrong  was  then  intended 
by  any  one ; the  contrary  was  the  fact.  If  in  law  the  appellant 
were  entitled  to  share  in  the  commission,  I have  no  manner  of 
doubt,  had  that  been  known  to  the  defendant  Sykes,  that  he 
would  have  made  no  claim  to  the  whole  of  it.  The  truth  is,  that 
neither  of  them  thought  that  there  might  be  any  such  right  until 
after  this  action  had  been  pending  for  some  time ; and  then  the 
idea  was  implanted  by  one  of  the  solicitors  and  has  grown 
mightily  since. 

Why  should  the  respondents  assume  any  risk?  As  I have 
mentioned,  they  were  giving  full  value  for  the  money  they  were 
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to  get.  At  the  trial  the  appellant  interfered  and  stopped,  as 
far  as  he  could,  all  evidence  as  to  the  value  of  the  property,  and 
the  'bargain  the  purchasers  were  getting,  on  the  ground  that  he 
did  not  dispute  that.  To  contend  that  the  reverend  gentleman 
was  bribed  to  betray  his  master,  partner,  or  friend  into  buying, 
jointly  with  him,  property  that  was  worth  all  that  was  to  be 
given  for  it,  if  not  much  more,  is  absurd  upon  its  face ; and  is 
without  any  kind  of  support  in  the  evidence  adduced  at  the 
trial. 

The  case  of  a commission  to  a servant  obviously  stands  upon 
different  grounds,  in  point  of  fact,  from  that  of  a commission  to  a 
principal.  The  payment  to  an  agent  is  a payment  to  one  who 
has  no  right  to  receive  it:  the  payment  to  a principal  is  a pay- 
ment to  one  who  has  a legal  right  to  receive  it,  whether  for  him- 
self or  for  a co-partnership  firm  of  which  he  is  a member. 

That  the  fact  of  the  defendant  Sykes  having  received  the 
commission  was  in  no  sense  a secret  is  made  plain  by  the  evidence 
adduced  at  the  trial;  in  addition  to  that  vdiicji  took  place  when 
the  money  was  paid,  dealt  with  by  the  trial  Judge,  it  seems  to 
have  been  known  to  some  of  the  shareholders  of  the  company 
when  the  property  was  made  over  to  it.  In  this  respect  the  wit- 
ness Charles  Adams  testified,  at  the  trial,  as  follows: — 

“Q.  Now,  you  were  aware  that  Sykes  and  Webster  had  bought 
this  property?  A.  Yes,  sir. 

‘ ‘ Q.  Did  they  both  tell  you  so  ? A.  Why,  yes. 

“Q.  That  they  had  bought  the  property?  Did  you  hear 
Sykes  tell  anybody  about  this  commission?  A.  Yes,  sir. 

“Q.  Who  did  he  tell,  that  you  know  of?  A.  He  told  me. 

“Q.  Yes?  A.  He  told  Mr.  Baillie. 

‘ ‘ Q.  Is  Mr.  Baillie  a director  of  this  company  ? A.  Yes,  sir. 

“Q.  James  Baillie?  A.  Yes,  sir. 

“Q.  Who  else  did  he  tell  that  you  know  of?  A.  Well,  he 
told — I do  not  recollect  just  the  minute — he  told  several  people. 
I told  several  people. 

“Q.  Was  that  prior  to  incorporation?  A.  Yes,  sir. 

“Q.  Was  there  any  secrecy  about  it  at  all,  any  secrecy  at 
all  about  this  matter,  so  far  as  Sykes  was  concerned  or  you  your- 
self were  concerned?  A.  None  whatever. 
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“Q.  Now,  this  company  was  incorporated,  as  shewn  on  the 
prospectus,  on  the  25th  June,  1910 — did  Mr.  Baillie,  one  of  the 
directors,  on  that  date  know  that  his  commission  was  being  paid  ? 

‘ ‘ His  Lordship : Had  been  paid  and  would  continue  to  be 
paid? 

“Mr.  Cline:  Q.  Had  been  paid  and  would  continue  to  be 
paid?  A.  Oh,  yes. 

“Q.  Mr.  Campbell  has  sworn  that  he  left  Montreal  on  Satur- 
day the  3rd  September.  Had  you  any  conversation  with  Web- 
ster regarding  this  commission?  A.  Yes,  sir. 

“Q.  And,  if  so,  when;  can  you  fix  it  from  that  date?  A. 
Well,  I think  it  was  shortly  after  Mr.  Campbell  left.  I did  not 
charge  myself  with  the  date. 

“Q.  How  long  would  you  say?  A.  A few  days,  I do  not 
know,  a week  or  a few  days.” 

And  the  appellant,  in  his  examination  for  discovery  in  the 
action,  admitted  having  heard  of  it  some  time  about  the  last  of 
August.  But  he  made  no  objection  nor  any  sort  of  repudiation 
of  the  contract ; on  the  contrary,  affirmed  it,  as  the  letter  from 
his  advocate  in  Montreal,  dated  the  4th  October,  makes  plain: 
which  alone  would  defeat  this  appeal : see  Bartram  and  Sons  v. 
Lloyd  (1903),  88  L.T.R.  286. 

The  real  cause  of  this  litigation  is  not  the  commission;  it  is 
this.  The  defendants  were  unable  to  sell  the  property  at  a profit, 
as  they  in  form  had  done,  and,  being  unable  to  meet  the  pay- 
ments falling  due  upon  it,  were  obliged  to  get  out  of  the  specula- 
tion as  best  they  could. 

Upon  the  other  ground  of  this  appeal : under  the  plain  terms 
of  the  agreement  to  purchase,  the  payments  made  are  forfeited ; 
an  ordinary  provision  in  such  agreements  to  which  effect  is  con- 
stantly given. 

The  appeal  seems  to  me  to  be  a very  hopeless  one. 


Appeal  alloived;  Meredith,  J.A.,  dissenting. 
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[APPELLATE  DIVISION.] 

Strong  v.  Crown  Fire  Insurance  Co. 

Strong  v.  Rimouski  Fire  Insurance  Co. 

Strong  v.  Anglo-American  Fire  Insurance  Co. 

Strong  v.  Montreal- Canada  Fire  Insurance  Co. 

Fire  Insurance — Actions  on  Policies — Extent  of  Loss — Value  of  Goods 
Destroyed — Stock-taking — Evidence — Furnishing  Proofs  of  Loss — Com- 
pliance with  Conditions — Statutory  Condition  13 — Duplicate  Invoices — 
Imperfect  Compliance — Relief  against  Consequences  of — Insurance  Act, 
R.S.O.  1897,  ch.  203,  sec.  172 — Application  of — Insurance  Act,  1912, 
sec.  199 — Application  to  Actions  Previously  Commenced — Statutory 
Condition  22 — Variation — Time-limit  on  Action — Reduction  of  Time — 
“Unjust  and  Unreasonable  Condition ” — Misrepresentation — Materiality 
— Previous  Fire — Findings  of  Trial  Judge — Appeal — Interest. 
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In  actions  upon  policies  of  fire  insurance,  it  appeared  that  the  stock  in 
trade  of  the  assured  was  wholly  destroyed  by  a Jire  which  occurred  on 
the  25th  December,  1912:  — 

Held,  that  the  finding  of  the  trial  Judge  that  the  stock-taking  in  the 
month  of  August  previous  to  the  fire  was  well  and  accurately  done,  and 
should  be  accepted  as  affording  evidence  of  the  amount  of  stock  on 
hand  at  that  date,  was  justified  by  the  evidence,  and  should  be  affirmed. 

Held,  also,  that  there  was  a sufficient  compliance  by  the  assured  with 
the  conditions  of  the  policies  as  to  furnishing  proofs  of  loss,  and  the 
finding  of  the  trial  Judge  that  these  conditions  were  complied  with 
was  warranted  by  the  evidence. 

The  assured  is  not  bound,  under  statutory  condition  13,  to  procure  from 
the  persons  from  whom  he  has  purchased  goods  duplicates  of  the  in- 
voices, and  to  furnish  these  duplicates  to  the  insurer. 

If,  however,  the  proofs  of  loss  were  insufficient,  sec.  172  of  the  Ontario 
Insurance  Act,  R.S.O.  1897,  ch.  203,  was  properly  applied  to  relieve  the 
plaintiffs  from  what  otherwise  would  have  been  the  consequences  of 
failure  to  comply  with  the  requirements  of  condition  13.  The  proofs  of 
loss  were  furnished  in  good  faith,  and  the  insurance  companies  objected 
to  the  loss  upon  other  grounds  than  for  imperfect  compliance  with  the 
conditions,  within  the  meaning  of  sec.  172;  and,  the  trial  Judge  hav- 
ing found  that  it  would  be  “inequitable  that  the  insurance  should  be 
deemed  void  or  forfeited  by  reason  of  imperfect  compliance  with  the 
condition,”  the  objection  to  the  sufficiency  of  the  proofs  was  not  open  to 
the  insurance  companies. 

Section  172  being  so  applied,  it  was  unnecessary  to  determine  whether  the 
trial  Judge  was  right  in  applying  sec.  199  of  the  Ontario  Insurance 
Act,  1912,  ■which  is  sec.  172  amended,  and  which  did  not  come  into 
force  until  after  the  actions  were  begun. 

Rational  Stationery  Co.  v.  British  America  Assurance  Co.  (1909),  14 
O.W.R.  281,  explained. 

Held,  also,  that  the  variation,  in  the  policies  of  two  of  the  defendant  com- 
panies, of  statutory  condition  22  iby  reducing  the  time  for  the  com- 
mencement of  an  action  from  one  year  to  six  months,  was  not  a just 
and  reasonable  condition,  and  was,  therefore,  null  and  void. 

Every  variation  from  or  addition  to  a statutory  condition  is  not  to  be 
held  to  be  primd  facie  unjust  and  unreasonable,  but  the  justice  and 
reasonableness  of  a variation  or  addition  must  be  judged  upon  the  cir- 
cumstances of  the  case  in  which  it  is  sought  to  be  applied. 

3 — 29  O.L.R. 
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Review  of  the  authorities. 

Eckhardt  v.  Lancashire  Insurance  Co.  (1900),  27  A.R.  373,  31  S.C.R.  72, 
followed. 

Hickey  V.  Anchor  Assurance  Co.  (1859),  18  U.C.R.  433,  and  Peoria  Sugar 
Refining  Co.  v.  Canada  Fire  and  Marine  Insurance  Co.  (18*85),  12  A.R. 
418,  distinguish ed. 

Held,  also,  that  the  finding  of  the  trial  Judge  that  the  policies  in  the  first 
three  cases  were  not  avoided  by  an  alleged  misrepresentation  by  the 
assured  in  the  applications  for  the  insurance,  could  not  be  said  to  be 
erroneous.  The  question  of  the  materiality  of  the  misrepresentation — 
which  was  that  the  assured  had  not  previously  had  any  property 
destroyed  by  fire — was  a question  of  fact  for  the  trial  Judge. 

Judgment  of  Sutherland,  J.,  affirmed. 

Held,  by  Sutherland,  J.,  that  the  Act  of  1912  applied  to  the  present 
actions;  that,  under  the  provisions  of  that  Act,  the  original  actions  were 
not  prematurely  brought ; and  that  the  plaintiffs  were  entitled  to  interest 
from  the  4th  April,  1911,  being  sixty  days  after  the  date  when  the 
initial  proofs  were  supplied  to  the  companies. 


The  actions  were  upon  fire  insurance  policies  issued  by  the 
four  defendant  companies  respectively.  Two  actions  were 
brought  by  the  same  plaintiffs  against  each  company,  so  that 
there  were  eight  actions  in  all. 

The  first  trial  of  the  actions  was  before  Sutherland,  J.,  in 
October,  1911 : see  3 O.W.N.  481,  1378.  The  Court  of  Appeal 
directed  a new  trial : 3 O.W.N.  1534. 

December  12,  13,  and  24,  1912.  The  actions  were  again  tried 
before  Sutherland,  J.,  without  a jury,  at  Toronto. 

N.  W.  Rowell,  K.C.,  and  George  Kerr,  for  the  plaintiffs. 

E.  E.  A.  DuYernet,  K.C.,  A.  H.  F.  Lefroy,  K.C.,  and  A.  C. 
Reighington,  for  the  defendants. 

January  10,  1913.  Sutherland,  J. : — This  action*  was  tried 
before,  and  my  judgment  previously  delivered  is  reported  in 
3 O.W.N.  481.  An  appeal  was  made  to  the  'Court  of  Appeal; 
and,  upon  the  argument,  exception  was  taken  by  the  defendants 
to  a paragraph  in  the  judgment  as  formally  settled.  After  the 
argument  before  the  Court  of  Appeal,  and  while  judgment  was 
still  pending,  an  application  was  made  to  me  to  strike  out  of  the 
said  judgment  Ihe  paragraph  in  question.  Under  the  circum- 
stances, I declined  to  make  any  order:  see  3 O.W.N.  1378. 

In  consequence  of  the  point  so  raised  before  the  Court  of 
Appeal,  a new  trial  was  ordered : 3 O.W.N.  1534. 

*The  judgment  of  'Sutherland,  J.,  is  headed  as  in  the  actions  against 
the  Rimouski  Fire  Insurance  Company  only;  but  at  the  end  he  deals  with 
the  actions  against  the  other  companies. 
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Clause  3 of  the  formal  certificate  of  that  Court  is  in  part  as 
follows.  “And  it  is  further  ordered  and  adjudged  that  the  parties 
in  the  secondly  above  intituled  action  shall  be  entitled  to  deliver 
pleadings  in  the  said  action  and  that  both  the  above  said  intituled 
actions  shall  be  reheard  or  retried  . . . upon  the  evidence 

already  given  . . . and  such  further  evidence  (if  any)  as 

the  parties  hereto  may  offer,  without  prejudice  to  any  order 
which  the  trial  Judge  may  make  as  to  consolidation  under  sec- 
tion 158  of  the  Ontario  Insurance  Act,  1912,  upon  the  completion 
of  the  pleadings  in  the  later  action.  ’ ’ 

Pleadings  were  then  delivered  in  the  said  secondly  intituled 
action,  and  a motion  under  sec.  158  made  by  the  plaintiffs  to 
consolidate  the  actions.  In  consequence  I made  an  order  on  the 
17th  October,  1912,  from  which  I quote  as  follows:  “It  is 

ordered  that  the  above  actions  be  and  they  are  hereby  consoli- 
dated, and  that  they  be  hereafter  carried  on  as  one  action;  that 
the  pleadings  in  the  secondly  above  intituled  action,  including 
any  defences  raised  in  the  first  intituled  action,' and  not  included 
in  the  secondly  intituled  action,  do  stand  as  the  pleadings  in 
the  consolidated  action,  and  that  the  action  do  proceed  to  trial 
in  the  manner  provided  in  the  said  certificate.  ’ * 

The  action  then  came  on  again  for  trial  on  the  12th,  13th, 
and  24th  days  of  December,  1912. 

While  there  has  been  av  considerable  amount  of  new  evidence 
offered  at  the  second  hearing,  I am  unable,  after  a careful  perusal 
and  consideration  thereof,  to  see  that  the  defendants’  case  has 
been  made  substantially  stronger. 

A main  ground  on  which  I based  my  previous  judgment  was, 
that  the  stock-taking  in  August,  1910,  was  well  and  accurately 
done,  and  its  results  carried  honestly  and  carefully  into  the 
three  books  constituting  exhibit  6 ; and  that,  following  the  busi- 
ness down  from  that  date,  it  was  reasonably  established  that,  at 
the  time  of  the  fire,  there  was  in  the  store  approximately  $25,000 
worth  of  goods  estimated  at  cost  prices. 

Some  additional  evidence  was  given  to  shew  that  a less 
amount  of  stock  was  transferred  from  Kingsville  to  Dresden 
than  the  evidence  offered  for  the  plaintiffs  seemed  to  indicate. 
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This  additional  evidence  was  not  of  a very  satisfactory  char- 
acter. 

There  was  also  some  additional  evidence  dealing  with  the 
rate  of  profits  in  the  business  throughout  and  as  to  the  amount 
of  wages  paid  the  employees,  the  probable  personal  and  living 
expenses  of  Jeffrey,  and  some  other  minor  matters.  Both  parties 
put  in  additional  evidence  as  to  the  probable  value  of  the  stock 
at  the  time  of  the  fire.  For  the  plaintiff,  one  Markle,  a com- 
mercial traveller,  whose  firm  had  an  account  with  Jeffrey,  and 
who  was  in  the  habit  of  calling  on  him  at  Dresden  every  two 
weeks,  testified  that  in  July  or  August,  1910,  he  had  occasion  to 
look  through  the  stock  roughly  for  the  purpose,  as  he  says,  of 
“sizing  up  the  stock  and  comparing  it  with  what  he  (Jeffrey) 
happened  to  have  remarked  to  me  before.”  He  says  as  to  the 
amount  of  stock:  “As  I mentioned  before,  I thought  it  might 
be  $23,000  or  $25,000;  something  around  those  figures.”  And 
he  further  says  that  he  did  not  notice  any  “observable  change” 
in  the  amount  of  stock  after  that  date  up  to  the  time  of  the  fire. 

One  Heyland,  a merchant  at  Dresden,  who  carried  a stock  of 
from  $4,300  to  $4,500,  stated  that  he  would  “certainly  say 
that  Mr.  J effrey  must  have  had  five  times  the  amount  of  my 
stock,  while  I never  went  through  his  stock  for  the  purpose  of 
estimating.  ” He  said  that  the  few  times  he  was  in,  it  was 
nearly  always  for  the  purpose  of  getting  something  from  Mr. 
Jeffrey  that  he  was  out  of  at  the  time.  Elsewhere,  he  put  it  that 
his  estimate  was  that  it  would  probably  be  four  times  as  large. 
This  would  make  his  estimate  run  somewhere  from  $18,000  to 
$22,000. 

For  the  defendants,  one  Watson,  who  was  apparently  a clerk, 
though  not  in  the  employment  of  Jeffrey,  said  that  he  was  in 
and  out  of  the  -store  before  the  fire,  and  his  estimate  of  the 
amount  of  stock  therein  was  $12,000  to  $14,000.  He  said  that 
he  had  been  in  the  store  in  December,  1910,  two  or  three  times.' 
Elsewhere  he  said  that  $14,000  he  would  put  as  the  outside. 

One  McKim,  who  had  apparently  been  a merchant  in  Dresden, 
said  that  he  saw  the  stock  on  the  Saturday  before  the  fire,  having 
gone  in  to  make  a purchase.  He  was  in  probably  fifteen  minutes ; 
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just  walked  through  the  store  and  went  out,  not  being  able  to  get 
what  he  wanted..  His  estimate  was  $11,000. 

This  general  and  indefinite  class  of  evidence  is  not  very 
satisfactory.  The  evidence  of  Markle  appeared  to  me  to  he  per- 
haps the  most  reliable  of  those  mentioned,  for  the  reason  that  he 
was  in  the  habit  of  estimating  stocks  in  the  interests  of  his 
employers,  and  had,  in  a somewhat  casual  way,  gone  through  this 
stock  for  the  purpose,  and  apparently  to  see  if  some  estimates 
which  Jeffrey  had  given  him  were  reliable. 

None  of  the  evidence  adduced  at  the  second  trial  led  me  to 
think  that  I was  not  justified  in  commencing  with  the  stock- 
taking in  August,  1910,  as  the  best  and  safest  point  at  which 
reasonably  definite  figures  could  he  arrived  at  and  from  which 
the  business  could,  with  tolerable  accuracy,  he  traced  to  the 
time  of  the  fire. 

Perhaps  the  most  important  additional  evidence  called  on 
behalf  of  the  defendants  was  that  of  a chartered  accountant 
named  Gordon,  who  had,  since  the  former  trial,  been  employed 
by  the  defendants  and  had  made  a careful  examination  of  the, 
books  and  documents  which  had  been  utilised  by  the  witnesses 
for  all  parties  in  giving  evidence  at  the  former  trial,  and  who  had 
also  made  certain  further  investigations  as  to  invoices  of  goods 
supplied  to  Jeffrey  while  carrying  on  his  business.  While  Gor- 
don’s figures  as  to  the  amount  of  stock  taken  from  Kingsville  to 
Dresden,  and  the  amounts  on  hand  at  the  time  of  the  stock- 
taking  in  August,  1910,  and  at  the  time  of  the  fire,  differed  very 
materially  from  the  estimates  made  by  the  assignee  and  the 
accountants  who  gave  evidence  on  behalf  of  the  plaintiffs,  he 
was  obliged  to  admit  (see  p.  178,  new  evidence)  that,  if  the 
stock-sheets  were  correct,  there  was  on  hand  at  the  time  of  the 
fire  $21,000  or  more  of  stock,  and  that  the  statement  of  Strong, 
the  assignee,  was  practically  correct  within  $1,000. 

In  the  same  way,  at  the  former  trial,  Grant,  an  important 
witness  for  the  defendants,  admitted  (see  p.  148)  that,  assuming 
that  the  stock-taking  set  forth  in  exhibit  6 was  a true  stock- 
taking, there  would  be  on  hand,  on  the  date  of  the  fire,  in  the 
neighbourhood  of  some  $23,000  or  $24,000. 
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On  the  whole  evidence  I see  no  reason  to  modify  my  former 
findings  as  to  the  reliability  of  the  stock-taking  and  its  accurate 
record  in  exhibit  6,  and  to  the  effect  that,  at  the  time  of  the  fire, 
there  was  in  the  store  approximately  $25,000  of  goods  estimated 
at  cost  prices;  .and  I accordingly  re-affirm  those  findings.  Nor 
am  I able,  from  the  new  evidence  offered,  to  come  to  the  con- 
clusion that  my  previous  findings  that  twenty-five  per  cent,  was 
a reasonable  deduction  on  cost  for  estimated  profits  on  sales 
for  the  assignee  to  make  in  arriving  at  the  amount  of  merchandise 
sold  and  for  the  purpose  of  making  a valuation  thereof,  and 
that  ten  or  twelve  per  cent,  was  a fairly  liberal  reduction  on  the 
$25,000  for  depreciation  of  stock,  should  now  be  varied.  I also 
re-affirm  them. 

As  to  the  question  of  depreciation,  Charles  D.  Cory,  a man  of 
much  experience  in  such  matters,  testified  that,  if  he  were  satis- 
fied in  the  case  of  an  average  stock  that  it  had  been. written  down 
fairly  well  at  the  starting-point,  he  would  say  that  ten  per  cent, 
on  the  whole  would  be  a fair  deduction  to  make  for  depreciation. 

Some  evidence  was  given  at  the  second  trial  tending  to  shew 
that  Jeffrey  had  had  in  his  possession,  after  the  fire,  a ledger 
which  would  have  thrown  further  light  on  the  questions  at 
issue.  The  evidence  of  one  Booth  was  relied  on  to  prove  that 
such  a ledger  was  taken  from  the  safe  in  the  premises  after  the 
fire.  The  other  evidence  discloses  that  the  purchase-ledger 
(exhibit  7)  and  the  three  stock-books,  numbers  1,  2,  and  3,  form- 
ing exhibit  6,  were  put  into  the  safe  over  night  while  the  business 
was  being  carried  on,  and  were  taken  from  it  after  the  fire. 
Booth  assisted  Jeffrey  in  opening  the  safe  and  taking  its-  con- 
tents out.  On  being  shewn  exhibit  6 and  7,  he  says  that  he  did 
not  see  them  at  all.  He  speaks,  however,  of  a much  larger  and 
thicker  ledger  as  one  of  the  books  taken  from  the  safe.  I cannot 
help  thinking  that  he  is  mistaken  in  this.  Some  of  the  books  used 
in  connection  with  the  Kingsville  business  were  apparently  de- 
stroyed at  the  time  of  the  fire,  and  there  is  a little  confusion 
in  the  evidence  as  to  a loose  leaf  ledger  and  the  way  in  which  the 
credit  slips  were  kept  in  it  or  on  a file. 

An  attempt  was  also  made  upon  the  second  trial  to  discredit 
otherwise  the  testimony  of  Jeffrey.  In  forming  my  opinion  as 
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to  the  accuracy  of  the  stock-taking  and  the  entries  in  exhibit  6, 
while  I place  some  reliance  on  the  statements  of  Jeffrey,  I also 
attach  much  weight  to  the  evidence  of  the  various  employees 
who  had  a hand  in  that  stock-taking. 

Upon  the  second  trial,  considerable  evidence  was  given  as  to 
the  place  in  the  store  at  Blenheim  where  a former  fire  had 
occurred,  and  which  it  was  contended  on  behalf  of  the  defendants 
that  Jeffrey  had  concealed  from  the  defendant  companies  when 
applying  for  insurance,  by  answering  in  the  negative  a question 
as  to  whether  he  had  or  had  not  had  a former  fire.  It  was  sought 
to  shew  that  in  his  former  evidence  Jeffrey  had  made  inaccurate 
statements  both  as  to  the  amount  which  he  said  he  had  been 
paid  in  connection  with  that  fire,  and  as  to  the  character  of  the 
fire  and  the  place  in  the  store  where  it  had  occurred.  His  evi- 
dence at  the  former  trial  was  to  the  effect  that  he  had  received 
for  his  damages  from  the  insurance  company  in  connection  with 
the  former  fire  something  over  $200;  he  was  not  sure  of  the 
amount  (see  p.  05). 

At  the  second  trial  he  was  shewn  to  have  claimed  $800  for 
damages  for  smoke  and  to  have  received  $375  in  settlement.  I 
was  asked  to  find  from  the  new’  evidence  that  the  former  fire 
was  something  material  to  the  risk,  which  was  undisclosed  and 
would  have  affected  the  question  of  the  defendants  issuing  the 
policies  in  question.  It  was,  however,  also  disclosed  that  the 
company  which  then  had  the  insurance  upon  Jeffrey’s  stock  had 
sent  a representative  to  Blenheim  to  look  into  the  question  of  the 
fire,  and  the  amount,  if  any,  to  be  paid  by  it  to  the  insured,  and 
that,  the  company  having  done  so,  the  amount  of  $375  was  fixed 
upon  and  promptly  paid,  and  that  the  insurance  company  con- 
tinued “on  the  risk,”  as  it  was  called  in  the  evidence. 

Under  these  circumstances,  I cannot  help  thinking  that,  if 
these  facts  had  been  known  to  the  defendant  companies,  they 
would  not  have  considered  the  former  fire  as  a matter  which 
would  have  materially  affected  the  risk.  That  view  is  in  accor- 
dance with  important  expert  evidence  given  at  the  trial.  I find, 
therefore,  that,  under  the  circumstances,  it  was  not  material  to 
the  risk.  See  In  re  Universal  Non-Tariff  Fire  Insurance  Go. 
(1875),  L.R.  19  Eq.  485,  at  p.  493. 
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There  is  also  the  fact  that  the  previous  fire  occurred  in  con- 
nection with  other  property  than  that  in  question.  This  was 
dealt  with  in  my  former  judgment.  See  Stott  v.  London  and 
Lancashire  Fire  Insurance  Co.  (1891),  21  O.R.  312. 

This  is  one  of  four  actions,  tried  together,  against  insurance 
companies.  Two  of  the  other  companies  are  the  Anglo-American 
Eire  Insurance  Company  and  the  Montreal-Canada  Fire  Insur- 
ance Company. 

In  the  “Variations  in  Conditions”  in  each  of  their  policies, 
this  clause  is  found : 1 1 Condition  No.  22  is  varied  to  read : Every 
suit,  action,  or  proceeding  againt  the  company  for  the  recovery 
of  any  claim  under  or  by  virtue  of  this  policy,  shall  be  absolutely 
barred  unless  commenced  within  the  term  of  six  months  next 
after  the  loss  or  damage  shall  have  occurred.  ’ ’ 

The  fire  in  question  in  these  actions  occurred  on  the  25th 
December,  1910.  The  writs  in  the  original  actions  were  issued 
on  the  26th  April,  1911,  and  in  the  new  actions  on  the  20th 
December,  1911.  The  defendants,  therefore,  contend  that,  the 
new  writs  being  issued  more  than  six  months  after  the  loss 
occurred,  the  aforesaid  condition  of  the  contracts  applies,  and 
the  plaintiffs  cannot  recover  as  to  these  two  companies. 

In  the  case  of  Merchants  Fire  Insurance  Co.  v.  Equity  Fire 
Insurance  Co.  (1905),  9 O.L.R.  241,  at  p.  247,  Meredith,  C.J.,  held 
that  “statutory  condition  number  22  allows  a year  after  the  loss 
has  occurred  in  which  to  bring  the  action,  and  I am  not  only  un- 
able to  hold  the  variation  which  the  defendants  have  attempted 
to  impose  upon  the  assured  by  reducing  the  time  allowed  for 
bringing  an  action  to  six  months  to  be  just  and  reasonable,  but 
I am  clearly  of  opinion  that,  on  the  contrary,  it  is  both  unjust 
and  unreasonable.”  Following  that  authority,  I find  to  the  same 
effect  in  this  case.  See  also  May  v.  Standard  Fire  Insurance  Co. 
(1880),  5 A.R.  -605,  at  p.  622;  Peoria  Sugar  Refining  Co.  v. 
Canada  Fire  and  Marine  Insurance  Co.  (1885),  12  A.R.  418; 
Marshall  v.  Western  Canada  Fire  Insurance  Co.  (1911),  18 
W.L.R.  68. 

The  plaintiffs  also  claim  interest  from  the  1st  April,  1911. 
In  my  former  judgment  I said  nothing  about  any  allowance  for 
interest  Before  the  judgment  was  settled,  on  being  spoken  to 
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about  the  matter,  I intimated  to  counsel  that  I thought  that 
I would  make  no  order  for  the  allowance  of  interest. 

The  Insurance  Act,  R.S.O.  1897,  ch.  203,  sec.  168,  sub-sec.  17, 
prescribes  that  “the  loss  shall  not  be  payable  until  sixty  days 
after  the  completion  of  the  proofs  of  loss,  unless  otherwise  pro- 
vided for  by  the  contract  of  insurance.  ’ ’ That  was  the  statute  in 
force  when  the  former  action  was  commenced  and  jtried,  and  when 
judgment  was  pronounced  on  the  2nd  January,  1912. 

Subsequently,  the  Ontario  Insurance  Act,  1912,  2 Geo.  V.  ch. 
33,  was  passed.  Section  247  is  as  follows:  “Sections  162  to  201 
of  this  Act  shall  come  into  force  on  the  1st  day  of  August,  1912, 
and  the  remaining  sections  of  this  Act  shall  come  into  force  f orth- 
with.”  Section  194,  sub-sec.  22,  is  as  follows:  “The  loss  shall 
be  payable  in  sixty  days  after  the  completion  of  the  proofs  of  loss, 
unless  a shorter  period  is  provided  for  by  the  contract  of  insur- 
ance. ’ ’ 

It  was  contended  before  that  the  proofs  of  loss  referred  to 
in  sec.  168,  sub-sec.  13  (a),(6),(c),  of  R.S'.O.  1897,  ch.  203, 
above  referred  to,  were  the  proofs  of  loss  relied  on  by  the  plain- 
tiffs dated  the  1st  April,  1911,  and  apparently  furnished  to  the 
defendants  on  the  4th  of  that  month,  and  did  not  include 
proofs  which  the  defendants  might  require  under  ( d ) and  ( e ). 

I dealt  with  this  before,  and  came  to  the  conclusion  that  that 
was  not  the  true  view  of  the  matter,  and  that  I could  not  find 
that  the  proofs  were  reasonably  complied  with  until  the  17th 
March,  1911.  That  finding  was  based  largely  on  the  fact  that 
up  till  that  time  certain  invoices  and  a commissioner ’s  certificate, 
which,  if  required  by  the  defendants  under  ( d ) and  (e),  were 
to  be  produced,  had  not  been.  I had  thought  before  and  deter- 
mined that  it  would  be  inequitable,  under  sec.  172  (1),  for  the 
insurance  contracts  to  be  held  to  be  void  or  forfeited  in  conse- 
quence of  the  original  actions  being  prematurely  brought,  or 
the  companies  effectually  discharged  from  their  liability  other- 
wise under  the  contracts.  If  it  is  necessary,  I repeat  that  find- 
ing. It  is,  however,  to  be  noticed  that  the  last  portion  of  sec. 
199  of  the  present  Act  goes  farther  than  the  did  sec.  172  (1), 
and  that  it  enacts  that  “no  objection  to  the  sufficiency  of  such 
statement  or  proof  or  amended  or  supplemental  statement  or 
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proof,  as  the  ease  may  be,  shall  be  allowed  as  a defence  by  the 
insurer,  or  a discharge  of  his  liability  on  such  policy  wherever 
entered  into.” 

The  defendants  were  also  objecting  to  the  loss  on  other 
grounds  than  imperfect  compliance  with  the  conditions  as  to 
proofs  of  loss.  It  is  now  contended  by  the  plaintiffs  that  the 
Act  of  1912  applies  to  the  present  action,  and  that  the  result  of 
the  variations  in  the  sections  referred  to  in  the  Act  of  1912  is, 
that  the  original  actions  were  not  prematurely  brought. 

I am  inclined  to  think  that  this  contention  is  sound,  and 
that  I must,  upon  the  statutes  and  authorities,  allow  the  claim 
for  interest  as  from  the  4th  April,  1911,  being  sixty  days  after 
the  date  when  the  initial  proofs  were  supplied  to  the  defendant 
companies. 

The  contention  is,  that  the  amendments  referred  to,  being 
matters  of  procedure,  the  sections,  though  coming  in  force  after 
the  actions  were  commenced,  were  retroactive  and  applicable  at 
the  time  of  the  trial.  “The  general  principle,  indeed,  seems  to 
be  that  alterations  in  the  procedure  are  always  retrospective, 
unless  there  be  some  good  reason  against  it : ” .Maxwell  on 
Statutes.,  5th  ed.  (1911),  p.  367;  Gardner  v.  Lucas  (1878),  3 
App.  Cas.  582,  603;  Kimbray  v.  Draper  (1868),  L.R.  3 Q.B.  160. 

In  Wright  v.  Hale  (1860),  6 H.  & N.  227,  it  was  held  that 
an  English  statute  which  provided  that  if  “the  plaintiff  in  any 
action  for  an  alleged  wrong  recovers  by  the  verdict  of  a jury 
less  that  £5,  he  shall  not  be  entitled  to  any  costs,  if  the  Judg'e 
certifies  to  deprive  him  of  them,”  enabled  a Judge  to  certify  in 
an  action  commenced  before  the  passing  of  that  Act.  At  p.  230, 
Pollock,  C.B.,  says:  “There  is  a considerable  difference  between 
new  enactments  which  affect  vested  rights  and  those  which 
merely  affect  the  procedure  in  'Courts  of  justice,  such  as  those 
relating  to  the  service  of  proceedings,  or  what  evidence  must  be 
produced  to  prove  particular  facts.”  And  Wilde,  B.,  at  p.  232: 
“But  where  the  enactment  deals  with  procedure  only,  unless 
the  contrary  is  expressed,  the  enactment  applies  to  all  actions, 
whether  commenced  before  or  after  the  passing  of  the  Act.”  « 

See  also  Bex  v.  Chandra  Dharma,  [1905]  2 K.B.  335:  “The 
prisoner  was  convicted,  under  sec.  5,  sub-sec.  1,  of  the  Criminal 
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Law  Amendment  Act,  1885,  of  an  offence  committed  on  July 
15,  1904.  The  prosecution  was  not  commenced  until  Decem- 
ber, 27,  more  than  three  months  but  less  than  six  months  after 
the  commission  of  the  offence.”  Lord  Alverstone,  C.J.,  at  p. 
339,  says:  “It  is  a mere  matter  of  procedure,  and  according 
to  all  the  authorities  it  is  therefore  retrospective.  ” Also,  The 
Ydun,  [1899]  P.  236;  Leroux  v.  Brown  (1852),  12  C.B.  801, 
at  pp.  803,  826,  827.  See  also  Maxwell,  further,  at  pp.  363  and 
364;  Hilliard  v.  Lenard  (1829),  Moo.  & M.  297;  and  Towler  v. 

Chatterton  (1829),  6 Bing.  218,  31  R.R.  411. 

) 

It  would  seem  that  in  such  a case  it  is  appropriate  to  allow 
interest,  and  perhaps,  indeed,  incumbent  upon  me  to  do  so. 
See  Toronto  B.W.  Co.  v.  City  of  Toronto,  [1906]  A.C.  117. 

Upon  the  former  evidence  I came  to  the  conclusion  that  I 
could  not  find  that  any  misrepresentation  had  been  made  by 
Jeffrey  as  to  the  value  of  the  stock.  I repeat  that  finding. 

There  will,  therefore,  be  judgment  against  the  Rimouski 
Fire  Insurance  Company  on  their  two  policies  for  $3,000  and 
$5,000,  in  all  $8,000 ; against  the  Anglo-American  Fire  Insurance 
Company  and  the  Montreal-Canada  Fire  Insurance  Company 
for  $4,000  each;  and  against  the  Crown  Fire  Insurance  Com- 
pany for  $5,000;  and  in  each  case  with  interest  from  the  4th 
April,  1911. 

As  in  the  former  judgment,  so  in  this,  I have  come  to  tha 
conclusion  that  I should  make  no  order  as  to  costs  up  to  the 
time  of  the  delivery  of  the  judgment  on  the  2nd  January,  1912. 

The  plaintiffs  will  have  the  costs  of  all  proceedings  subse- 
quent thereto. 

The  defendants  in  each  case  appealed  from  the  judgment 
of  Sutherland,  J. 

February  26  and  27.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren  and  Magee,  JJ.A.,  and  Leitch,  J. 

E.  E.  A.  DuVernet,  K.O.,  A.  H.  F.  Lefroy,  K.C.,  and  A.  C. 
Heighington,  for  the  appellants.  The  stock-taking  in  August, 
1910,  was  not  reliable.  The  value  of  the  stock  was  much  less  than 
$25,000.  The  insured  did  not  complete  his  proofs  of  loss  in 
accordance  with  the  conditions  of  the  policies,  and  these  proofs 
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of  loss  were  insufficient:  Cinq-Mars  v.  Equitable  Insurance 
Co.  (1857),  15  U.C.R.  143;  Nixon  v.  Queen  Insurance  Co. 
(1894),  23  S.C.R.  26;  Quinlan  v.  Union  Fire  Insurance  Co. 
(1881),  31  O.P.  618,  at  p.  627.  Under  statutory  condition  13, 
the  insured  was  bound  upon  request  to  procure  from  the  whole- 
salers duplicates  of  invoices  and  furnish  them  to  the  insurer : 
Langan  v.  Royal  Insurance  Co.  of  Liverpool  (1894),  162  Pa. 
St.  357 ; Clement  on  Fire  Insurance,  vol.  1,  pp.  261,  263 ; O’Brien 
v.  Commercial  Fire  Insurance  Co.  (1875),  63  N.Y.  108;  Ward 
v.  National  Fire  Insurance  Co.  (1894),  10  Wash.  St.  361.  The 
learned  trial  Judge  erred  in  giving  the  plaintiffs  the  benefit 
of  sec.  172  of  the  Ontario  Insurance  Act.  The  variation  in 
statutory  condition  22  whereby  the  limit  of  time  within  which 
an  action  for  the  insurance  moneys  must  be  brought  is  made 
six  months  after  the  loss,  instead  of  a year,  is  a just  and  reason- 
able one;  Hickey  v.  Anchor  Assurance  Co.  (1859),  18  U.C.R. 
433;  May  v.  Standard  Fire  Insurance  Co.,  5 A.R.  605,  at  pp. 
619,  622 ; Peoria  Sugar  Refining  Co.  v.  Canada  Fire  and  Marine 
Insurance  Co.,  12  A.R.  418 ; May  on  Insurance,  4th  ed.,  vol. 
2,  p.  1146,  sec.  479.  The  misrepresentation  of  Jeffrey  that  he 
had  never  had  any  property  destroyed  by  fire  was  a material 
misrepresentation  which  avoided  the  policies:  Western  Assur- 
ance Co.  v.  Harrison  (1903),  33  S.C.R.  473. 

N.  W.  Rowell,  K.C.,  and  George  Kerr , for  the  plaintiffs.  The 
learned  trial  Judge  was  right  in  his  finding  in  regard  to  the 
extent  of  the  lo$s  sustained  by  the  assured.  The  stock-taking 
in  August,  1910,  was  bond  fide,  and  was  well  and  accurately 
done.  At  the  time  of  the  fire,  the  stock  on  hand  was  worth 
$25,000.  The  insured  sufficiently  complied  with  the  conditions 
in  regard  to  furnishing  proofs  of  loss.  Even  if  the  proofs  of 
loss  were  insufficient,  the  learned  trial  Judge  rightly  gave  the 
respondents  the  benefit  of  sec.  172  of  the  Ontario  Insurance  Act: 
Hartney  v.  North  British  Fire  Insurance  Co.  (1887),  13  O.R.  581, 
at  p.  588 ; Martin  v.  Martin  & Co.,  [1897]  1 Q.B.  429.  The  variation 
in  statutory  condition  22,  whereby  the  limit  of  time  within  which 
an  action  for  the  insurance  moneys  must  be  brought,  is  made 
six  months  after  the  loss,  instead  of  a year,  is  not  a just  or 
reasonable  condition,  and  is,  therefore,  null  and  void:  Eckhardt 
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v.  Lancashire  Insurance  Co.  (1900),  27  A.R.  373,  31  S.C.R.  72; 
Smith  v.  City  of  London  Insurance  Co.  (1887),  14  A.R.  328. 
The  statement  made  hy  Jeffrey,  in  his  application  for  insur- 
ance, that  he  had  no  previous  fire,  was  not  such  a material 
misrepresentation  as  to  avoid  the  contract.  We  submit  that 
there  was  no  misrepresentation  by  the  assured,  material  to  the 
risk,  with  reference  to  his  having  any  property  previously 
destroyed  or  damaged  by  fire.  The  learned  trial  Judge  has  so 
found,  and  his  finding  should  not  be  disturbed : Stott  v.  London 
and  Lancashire  Fire  Insurance  Co.,  21  O.R.  312. 

DuVernet,  in  reply. 

May  19.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C. J.O. : — This  is  an  appeal  by  the  defendants  from 
the  judgment  of  Sutherland,  J.,  dated  the  10th  January,  1913, 
after  the  trial  before  him  sitting  without  a jury  at  Toronto  on 
the  12th,  13th,  and  24th  days  of#  December,  1912. 

The  actions  were  originally  tried  before  my  brother  Suther- 
land on  the  2nd,  3rd,  4th,  5th,  6th,  and  20th  days  of  October, 
1911;  and  on  the  2nd  January,  1912,  he  directed  that  judg- 
ment should  be  entered  for  the  respondents  in  the  first  case 
for  $8,000,  in  the  second  case  for  $4,000,  in  the  third  case  for 
$4,000,  and  in  the  fourth  case  for  $5,000;  and  the  reasons  for 
judgment  are  reported  in  3 O.W.N.  481. 

On  appeal  to  the  Court  of  Appeal,  these  judgments  were 
vacated,  and  the  actions  were  “ remitted  back”  to  the  learned 
Judge  for  trial,  with  a direction  that  the  appellants  should 
be  entitled  to  deliver  pleadings  in  the  second  actions  which 
had  been  commenced  against  them  on  the  20th  December,  1911, 
and  that  the  original  actions  and  the  new  actions  should  be 
‘ ‘ reheard  or  retried  ’ ’ before  my  brother  Sutherland,  at  such  time 
and  place  as  he  might  appoint,  “upon  the  evidence  already  given 
before  him  and  such  further  evidence  (if  any)  as  the  parties 
might  offer,  without,  prejudice  to  any  order  which  the  trial 
Judge”  might  make  as  to  consolidation  under  sec.  158  of  the 
Ontario  Insurance  Act,  1912,  upon  the  completion  of  the  plead- 
ings in  the  later  actions. 

The  reasons  for  judgment  of  the  Court  of  Appeal  are  found 
in  3 O.W.N.  1534. 
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The  second  actions  were  brought  because  it  was  anticipated 
by  the  respondents  that  the  appellants  would  object  that  the 
earlier  actions  were  prematurely  brought. 

The  claims  of  the  respondents  are  resisted  by  the  appellants 
on  several  grounds,  all  of  which  were  unsuccessfully  urged 
before  the  trial  Judge. 

The  first  objection  is  to  the  finding  as  to  the  extent  of  the 
loss  which  was  sustained  by  the  fire  which  occurred  on  the  25th 
day  of  December,  1910,  and  by  which  the  stock  in  trade  of  the 
assured,  Jeffrey,  was  totally  destroyed. 

It  was  urged  that  the  trial  Judge  proceeded  mainly  upon  a 
stock-taking  alleged  to  have  taken  place  in  the  month  of  August, 
preceding  the  fire,  and  that  the  stock-taking  was  not  reliable,  and 
ought  not  to  have  been  accepted  as  affording  evidence  of  the 
amount  of  the  stock  on  hand  at  that  date. 


I am  unable  to  agree  with  this  contention.  There  was 
nothing  adduced  in  evidence  which  threw  doubt  on  the  bond 
fide  character  or  the  accuracy  of  the  stock-taking.  It  appears 
to  have  been  conducted  in  the  ordinary  manner,  and  practically 
all  the  employees  of  Jeffrey  took  part  in  it. 

These  employees,  to  the  number  of  six,  were  examined  as 
witnesses  at  the  trial.  They  did  not  all  take  part  in  taking  the 
whole  of  the  stock,  but  each  took  part  in  that  part  of  it  which 
related  to  the  department  of  the  business  with  which  he  was 
connected,  and  nothing  was  elicited  in  the  course  of  their  exam- 
ination which  throws  doubt  either  upon  the  genuineness  of  the 
stock-taking  or  its  accuracy. 

In  addition  to  this  direct  proof  of  the  amount  of  the  stock 
on  hand  in  August,  evidence  was  given  by  witnesses  competent 
to  judge  as  to,  and  who  had  an  interest  in  knowing,  the  amount 
and  value  of  the  stock  on  hand,  which  fully  supports  the  find- 
ing that,  at  the  time  of  the  fire  there,  the  stock  on  hand  was  of 
the  value  of  $25,000. 

Witnesses  were  called  on  the  part  of  the  appellants  who 
testified  that,  in  their  opinion,  the  stock  on  hand  was  of  much 
less  value,  and  an  attempt  was  made,  by  elaborate  calculations 
as  to  the  amount  of  the  stock  which  Jeffrey  had  in  stores  in 
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which  he  had  previously  carried  on  business,  to  shew  that  the 
stock  on  hand  at  the  time  of  the  fire  was  much  less  than  $25,000, 
and  a strenuous  effort  was  made  to  shew  that  Jeffrey  had  fraud- 
ulently concealed  or  made  away  with  a ledger  used  in  his  busi- 
ness, which,  if  forthcoming,  would  have  enabled  the  appellants 
to  shew  that  the  estimate  made  by  Jeffrey  of  the  amount  of  the 
stock  on  hand  at  the  time  of  the  fire  was  grossly  excessive. 

In  my  view,  there  is  no  foundation  for  the  charge  as  to 
this  book,  and  the  proper  conclusion  upon  the  evidence  is,  I 
think,  that  the  witness  Booth  was  mistaken  in  saying  that  after 
the  fire  Jeffrey  took  home  a ledger  which  had  been  locked  up 
in  the  safe.  This  witness,  who  was  a carter,  might  easily  have 
been  mistaken  as  to  what  the  books  which  Jeffrey  took  home 
were,  and  I have  no  doubt  that  any  books  he  saw  taken  away 
were  among  those  which  were  afterwards  produced  to  the  ad- 
justers of  the  appellants.  t 

I entirely  agree  with  the  conclusion  of  the  learned  trial  Judge 
on  this  branch  of  the  case ; and,  in  my  view,  no  other  conclusion 
was  possible,  if,  as  he  properly  found,  the  stock-taking  of  Aug- 
ust was  well  and  accurately  done,  and  its  results  were  carried 
honestly  and  correctly  into  the  books. 

It  was  further  objected  that  the  insured  had  never  completed 
his  proofs  of  loss  in  accordance  with  the  conditions  of  the 
policies. 

In  my  opinion,  there  was  a sufficient  compliance  by  the 
insured  with  the  conditions  of  the  policies  as  to  furnishing  proofs 
of  loss,  and  the  finding  that  these  conditions  were  complied 
with  was  warranted  by  the  evidence. 

The  American  cases  cited  by  Mr.  Lefroy  in  support  of  his 
contention  that,  under  statutory  condition  13,  the  insured  was 
bound,  if  required  to  do  so,  to  procure  from  the  persons  from 
whom  he  had  purchased  goods  duplicates  of  the  invoices  of  them, 
and  to  furnish  these  duplicates  to  the  insurer,  have  no  appli- 
cation to  such  a condition  as  condition  13.  The  conditions 
which  were  under  consideration  in  the  cases  cited  expressly 
provided  that  the  insured  should  procure  and  furnish  dupli- 
cate invoices  where  the  originals  were  not  in  his  possession. 
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If,  as  the  appellants  contended,  the  proofs  of  loss  which  were 
furnished  were  insufficient,  sec.  172*  of  the  Ontario  Insurance 
Act,  R.S.O.  1897,  ch.  203,  was,  in  my  opinion,  properly  applied 
by  the  learned  Judge  to  relieve  the  respondents  from  what  other- 
wise would  have  been  the  consequences  of  their  failure  to  com- 
ply with  the  requirements  of  condition  13. 

The  proofs  of  loss  were  furnished  in  good  faith,  and  the 
appellants  objected  to  the  loss  upon  other  grounds  than  for 
imperfect  compliance  with  the  condition,  within  the  meaning  of 
sec.  172;  and,  the  trial  Judge  having  found  that  it  would  bd 
‘ ‘ inequitable  that  the  insurance  should  be  deemed  void  or  for- 
feited by  reason  of  imperfect  compliance  with  the  condition,’ ’ 
the  objection  to  the  sufficiency  of  the  proofs  was  not  open  to 
the  appellants. 

In  the  Ontario  Insurance  Act,  1912,  sec.  172  appears  as 
section  199,  amended  by  substituting  for  the  words  “allowed  as 
a discharge  of  the  liability  of  the  company  on  such  contract  of 
insurance”  the  words  “allowed  as  a defence  by  the  insurer  or  a 
discharge  of  his  liability  on  such  policy.” 

It  appears  to  have  been  thought  at  the  trial  that  it  was 
decided  in  National  Stationery  Co.  v.  British  America  As- 
surance Co.  (1909),  14  O.W.R.  281,  that,  although  sec.  172 
as  amended  prevents  the  non-compliance  with  the  requirements 
of  condition  13  being  set  up  as  a defence,  the  original  section  did 
not.  Nothing  of  the  kind  was  decided  in  that  case,  and  all  that 


*172. — (1)  Where,  by  reason  of  necessity,  accident  or  mistake,  the  con- 
ditions of  any  contract  of  fire  insurance  on  property  in  this  Province  as 
to  the  proof  to  be  given  to  the  insurance  company  after  the  occurrence 
of  a fire  have  not  been  strictly  complied  with;  or  where  after  a statement 
or  proof  of  loss  has  been  given  in  good  faith  by  or  on  behalf  of  the  assured, 
in  pursuance  of  any  proviso  or  condition  of  such  contract,  the  company, 
through  its  agent  or  otherwise,  objects  to  the  loss  upon  other  grounds  than 
for  imperfect  compliance  with  such  conditions  or  does  not  within  a reason- 
able time  after  receiving  such  statement  or  proof  notify  the  assured  in 
writing  that  such  statement  or  proof  is  objected  to,  and  what  are  the 
particulars  in  which  the  same  is  alleged  to  be  defective,  and  so  from  time 
to  time;  or  where,  for  any  other  reason,  the  Court  or  Judge  before  whom  a 
question  relating  to  such  insurance  is  tried  or  inquired  into,  considers  it 
inequitable  that  the  insurance  should  be  deemed  void  or  forfeited  by  reason 
of  imperfect  compliance  with  such  conditions — no  objection  to  the  suffi- 
ciency of  such  statement  or  proof  or  amended  or  supplemental  statement 
or  proof  (as  the  case  may  ibe)  shall,  in  any  of  such  cases,  be  allowed  as  a 
discharge  of  the  liability  of  the  company  on  such  contract  of  insurance 
wherever  entered  into. 
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was  said  which  bears  upon  the  meaning  of  sec.  172  was  said 
by  Riddell,  J.,  who  expressed  the  opinion  that  “the  whole  effect 
of  that  section  is  to  prevent  the  defect  in  the  proofs  of  loss  being 
‘allowed  as  a discharge  of  the  liability  of  the  company  on  such 
contract  of  insurance.’  This  has  no  reference  to  the  matter  of 
costs.”  And  it  is,  therefore,  unnecessary  to' determine  whether 
the  trial  Judge  was  right  in  applying  sec.  199,  which  did  not 
come  into  force  until  after  the  actions  were  begun. 

An  important  question  as  to  the  effect  of  the  provisions  of 
the  Insurance  Act  as  to  the  statutory  conditions  was  raised 
at  the  trial  and  upon  the  argument  before  us. 

Upon  the  policies  of  the  appellants  in  the  second  and  third 
cases  are  endorsed  variations  of  the  statutory  conditions,  and, 
by  them,  condition  22  is  varied  so  as  to  read:  “Every  suit, 
action  or  proceeding  against  the  company  for  the  recovery  of 
any  claim  under  or  by  virtue  of  this  policy,  shall  be  absolutely 
barred  unless  commenced  within  six  months  next  after  the  loss 
or  damage  shall  have  occurred.” 

This  variation,  as  the  respondents  contend  and  the  trial 
Judge  has  held,  is  not  a just  and  reasonable  condition,  and  is, 
therefore,  null  and  void ; and  this  ruling,  the  appellants  contend, 
is  erroneous. 

In  support  of  this  contention,  Hickey  v.  Anchor  Assurance 
Co.,  18  U.C.R.  433,  and  Peoria  Sugar  Refining  Co.  v.  Canada 
Fire  and  Marine  Insurance  Co.,  12  A.R.  418,  were  relied  on. 

The  first  of  these  cases  has  no  application.  The  policy  was 
subject  to  a condition  that  no  action  should  be  brought  upon  it 
except  within  six  months  from  the  loss.  No  question  arose  as  to 
the  reasonableness  of  the  condition,  hut  the  plaintiff  sought  with- 
out success  to  escape  from  the  effect  of  it  on  equitable  grounds, 
though  Burns,  J.  (pp.  440-441),  spoke  of  it  as  “a  very  reasonable 
provision  to  make.” 

The  other  case,  instead  of  assisting  the  argument  of  the  appel- 
lants, is  against  them.  The  policy  was  subject  to  a similar 
condition  to  that  in  question  in  this  case,  and  the  only  question 
before  the  Court  was  as  to  whether  the  six  months  should  be 
4 — 29  o.l.r. 
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reckoned  from  the  date  of  the  destruction  by  fire  of  the  prop- 
erty insured  or  from  the  date  at  which  the  cause  of  action  arose. 
After  disposing  of  that  question,  the  Chief  Justice  of  Ontario 
(Hagarty),  who  delivered  the  judgment  of  the  Court,  said:  “If 
I had  the  right  to  decide  the  case  on  my  opinion  of  the  reason- 
ableness of  a six  months’  limitation  in  the  same  instrument  that 
allows  two  months  for  payment  after  completion  of  proofs  of 
loss,  I would  not  hesitate  to  pronounce  against  the  fairness  of 
such  an  arrangement”  (p.  424). 


The  first  legislation  in  this  Province  restricting  the  right  of 
insurers  to  introduce  conditions  into  contracts  of  insurance 
entered  in  by  them  came  into  force  on  the  1st  July,  1876  (39 
Viet.  ch.  24).  The  title  of  the  Act  is  “An  Act  to  secure  Uniform 
Conditions  in  Policies  of  Fire  Insurance;”  and  it  recites  that 
“under  the  provisions  of  an  Act  passed  in  the  thirty-eighth 
year  of  the  reign  of  Her  Majesty,  intituled  ‘An  Act  to  amend 
the  laws  relating  to  Fire  Insurances,’  the  Lieutenant-Governor 
issued  a commission  to  certain  commissioners  therein  named 
requiring  them  to  consider  and  report  what  conditions  are  just 
and  reasonable  conditions  to  be  inserted  in  fire  insurance  policies 
on  real  or  personal  property  in  this  Province ; ’ ’ and  that  a major- 
ity of  the  commissioners  had,  in  pursuance  of  the  said  Act, 
‘ ‘ settled  and  approved  of  the  conditions  set  forth  in  the  schedule 
to  this  Act;”  and  that  it  was  “advisable  that  the  same  Should 
be  expressly  adopted  by  the  Legislature  as  the  statutory  con- 
ditions to  be  contained  in  policies  of  fire  insurance  entered  into 
or  in  force  in  this  Province.”  Section  1 then  provided:  “1. 

The  conditions  set  forth  in  the  schedule  to  this  Act,  shall,  as 
against  the  insurers,  be  deemed  to  be  a part  of  every  policy  of 
fire  insurance  hereafter  entered  into  or  renewed  or  otherwise  in 
force  in  Ontario  with  respect  to  any  property  therein,  and  shall 
be  printed  on  every  such  policy  with  the  heading  ‘Statutory 
Conditions;’  and  if  a company  (or  other  insurer)  desire  to  vary 
the  said  conditions,  or  to  omit  any  of  them  or  to  add  hew  con- 
ditions, there  shall  be  added  in  conspicuous  type,  and  in  ink  of 
different  colour,  words  to  the  following  effect: — 
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“ ‘Variations  in  Conditions. 

“ ‘This  policy  is  issued  on  the  above  statutory  conditions, 
with  the  following  variations  and  additions; 

“ ‘These  variations  {or  as  the  case  may  be)  are,  by  virtue  of 
the  Ontario  statute  in  that  behalf,  in  force  so  far  as,  by  the 
Court  or  Judge  before  whom  a question  is  tried  relating  thereto, 
they  shall  be  held  to  be  just  and  reasonable  to  be  exacted  by  the 
company.’  ” 

The  Act  contained  no  expressed  provision  that,  if  any  con- 
dition other  than  or  different  from  the  statutory  conditions  was 
held  by  the  Court  or  Judge  before  whom  a question  relating 
thereto  is  tried  to  be  not  just  and  reasonable,  the  condition 
should  be  null  and  void;  but  in  the  revision  of  1877  that  was 
expressly  provided  for  by  sec.  6 of  the  Fire  Insurance  Policy 
Act  (eh.  162). 

The  question  as  to  the  rule  to  be  applied  in  determining 
whether  a variation  of  the  statutory  condition^  is  just  and 
reasonable,  within  the  meaning  of  the  Act,  has  been  discussed  in 
many  cases,  and  very  divergent  views  have  been  expressed  on 
the  subject. 

One  view  was  that  “conditions  dealing  with  the  same  subjects 
as  those  given  by  the  statute,  and  being  variations  of  the  statu- 
tory conditions  . . . should  . . . be  tried  by  the  standard 
afforded  by  the^statute,  and  held  not  to  be  just  and  reasonable 
if  they  impose  upon  the  insured  terms  more  stringent,  or  onerous, 
or  complicated  than  those  attached  by  the  statute  to  the  same 
subject  or  incident.” 

That  was  the  view  enunciated  by  Patterson,  J.A.,  one  of  the 
commissioners  by  whom  the  statutory  conditions  were  framed : 
Ballagh  v.  Boyal  Mutual  Fire  Insurance  Co.  (1880),  5 A.R. 
87,  107 ; May  v.  Standard  Fire  Insurance  Co.,  ib.  605,  622. 

It  is  a little  singular  that  the  learned  Judge  who  expressed 
that  view  held  in  Parsons  v.  Queen’s  Insurance  Co.  (1882),  2 
OR.  45,  that  a variation  of  the  statutory  condition  as  to  the 
keeping  of  gunpowder  by  providing  that  the  company  should  not 
be  responsible  if  more  than  ten  pounds  of  it  should  be  depos- 
ited or  kept  on  the  premises — although  the  statutory  condition 
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was  applicable  if  more  than  25  pounds  should  be  stored  or  kept 
in  the  building  insured — was  a reasonable  condition.* 

In  Smith  v.  City  of  London  Insurance  Co.  (1887),  14  A.R. 
328,  337,  Osier,  J.A.,  quoted  the  passage  from  the  opinion  of 
Patterson,  J.A.,  which  I have  quoted,  and, said  that  it  had  been 
expressed  without,  so  far  as  he  had  noticed,  any  dissent  on  the 
part  of  the  other  members  of  the  Court,  and  that  he  concurred  in 
it  if  it  were  limited  to  such  conditions  only  as  do  not  affect  the 
risk. 

The  same  view  as  was  entertained  by  Patterson,  J.A.,  was 
expressed  by  Armour,  J.,  in  Parsons  v.  Queen’s  Insurance  Co., 
2 O.R.  at  p.  59  et  seq.;  and  the  view  of  Armour,  d.,  waJs  con- 
curred in  by  Rose,  J.,  in  Graham  v.  Ontario  Mutual  Insurance 
Co.  (1887),  14  O.R.  358,  365. 

In  Lount  v.  London  Mutual  Fire  Insurance  Co.  (1905),  9 
O.L.R.  699,  a Divisional  Court  appears  to  have  thought  that  the 
rule  to  be  applied  for  determining  the  reasonableness  of  a vari- 
ation of  the  statutory  conditions  was  that  stated  by  Patterson, 
J.A. ; and  in  Cole  v.  London  Mutual  Fire  Insurance  Co.  (1908), 
15  O.L.R.  619,  622,  Teetzel,  J.,  speaks  of  the  law  being  well 
settled  in  accordance  with  the  rule  so  stated. 

In  McKay  v.  Norwich  Union  Insurance  Co.  (1895),  27  O.R. 
251,  261,  Street,  J.,  speaks  of  the  view  maintained  by  the  Court 
of  Appeal  being  that  variations  making  the  conditions  of  the 
policy  more  onerous  than  the  statutory  conditions  would  have 
done,  should  'be  treated  as  primd  facie  unreasonable ; and  that 
was  the  view  expressed  by  the  late  Chief  Justice  of  Ontario  in 
Eckhardt  v.  Lancashire  Insurance  Co.,  27  A.R.  373,  393. 

*Parsons  v.  The  Queen’s  Ins.  Co. 

■Mr.  Justice  Patterson’s  note-book  No.  14 — Guelph  Assizes. 

27th  March,  1882. 

I give  judgment  noted  by  reporter  and  hold  the  condition  reasonable.  I 
think  it  is  to  be  regarded  as  part  of  the  contract  touching  the  class  of 
hazard  the  company  agrees  to  insure,  rather  than  a condition  of  the 
character  of  those  which  affect  the  right  to  recover  by  reason  of  matters 
not  directly  affecting  the  hazard  itself  which  may  occur  after  the  insurance 
or  in  connection  with  the  proofs  of  loss,  such  as  those  which  were  in  ques- 
tion in  Ballagh  v.  Royal  and  May  v.  Standard. 

The  company  might  refuse  to  insure  where  any  gunpowder  was  kept, 
and  it  strikes  me  to  hold  this  condition  unreasonable  would  be  to  deny 
that  right. 
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In  City  of  London  Fire  Insurance  Co.  v.  Smith  (1888),  15 
S.C.R.  69,  77,  et  seq.,  Gywnne,  J.,  expressed  his  dissent  from  the 
view  that  “ every  variation  which  makes  a condition  more  oner- 
ous upon  the  insured  than  is  the  statutory  condition  is  of  neces- 
sity unjust  and  unreasonable.”  His  view  was  that  no  rigid  rule 
could  he  “laid  down  applicable  to  all  cases  as  a test  adequate 
to  determine  whether  a variation  of  any  of  the  statutory  con- 
ditions is  just  and  reasonable  or  not,”  and  that  every  case  “must 
. . . depend  upon  its  own  circumstances  and  the  sound  sense 

of  those  who  are  called  upon  to  determine  the  question.” 

In  Eckhardt  v.  Lancashire  Insurance  Co.,  27  A.R.  373,  the 
question  was  dealt  with  by  the  Court  of  Appeal.  It  arose  upon 
what  was  held  to  be  a variation  of  the  8th  and  9th  statutory 
conditions,  and  in  the  Court  below  it  had  been  argued  that  the 
variation,  being  of  statutory  conditions  8 and  9,  rendering 
them  more  onerous  to  the  insured,  must  be  held  to  be,  or  that  at 
all  events  it  was  for  that  reason  primd  facie,  not  just  and] 
reasonable,  and  that  there  were  no  special  circumstances  in  the 
case  to  overcome  or  displace  that  presumption.  To  that  argu- 
ment the  trial  Judge  (29  O.R.  695)  refused  to  give  effect,  and 
expressed  the  opinion  that  the  insurer  was  at  liberty  to  vary 
any  one  or  more  of  the  statutory  conditions,  to  omit  any  of  them, 
or  to  add  new  conditions,  provided  that,  with  the  changes  made 
by  the  variations,  additions,  and  omissions,  in  so  far  as  they 
make  the  contract  more  onerous  to  the  insured  than  it  would  be 
if  it  contained  or  was  subject  to  the  statutory  conditions  only, 
the  conditions,  when  brought  to  the  test  of  their  justice  and 
reasonableness,  be  not  found  to  be  “not  just  and  reasonable.” 
In  the  Court  of  Appeal,  Osier,  Maelennan,  and  Lister,  JJ.A., 
held  the  variation  to  be  just  and  reasonable,  the  Chief  Justice 
(Burton)  and  Moss,  J.A.,  dissenting. 

Osier,  J.A.,  expressed  the  same  opinion  in  effect  as  had  been 
expressed  by  Gwynne,  J.,  in  the  Smith  case,  and  said  that  the 
added  or  varied  conditions,  when  evidenced  in  the  prescribed 
manner,  became  part  of  the  contract,  subject  to  the  qualification 
that  they  might  be  annulled  if  adjudged  to  be  not  just  and 
reasonable;  and  that  when,  subject  to  that  qualification,  they  are 
part  of  the  contract,  he  did  not  see  that  there  was  necessarily 
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any  presumption  against  their  justice  and  reasonableness; 
and  he  added : 11  It  may  he  argued  from  their  very  terms  pi 
connection  with  the  statutory  conditions  or  otherwise  that  they 
are  intrinsically  unjust  or  unreasonable,  as,  for  example,  where 
they  vary  as  against  the  insured  one  of  the  statutory  conditions, 
or  they  may  be  shewn  to  be  so  by  extrinsic  evidence,  but  it  is 
only  if  they  are  held  on  one  or  other  of  these  grounds  to  be  so 
that  they  are  avoided.  The  contract  having  been  made  and 
evidenced  in  a lawful  manner,  the  onus  must  be  upon  the  in- 
sured to  get  rid  of  it  if  he  can  by  shewing  that  it  falls  within 
sec.  171.  This  may  be  an  easy  task  in  the  case  I have  suggested : ” 
pp.  381-2. 

I extract  the  following  passage  from  the  judgment  of  Mac- 
lennan,  J.A. : “Whether  a particular  condition  is  just  and 

reasonable  must  depend  on  its  nature,  and  also  upon  the  circum- 
stances of  the  case  in  which  it  is  sought  to  be  applied.  Some  con- 
ditions might  be  obviously  unjust  or  unreasonable  under  all  or 
any  circumstances;  and  the  justice  or  reasonableness  of  others 
might  depend  on  the  subject  of  the  insurance  or  the  surrounding 
circumstances:”  p.  385. 

On  appeal  to  the  Supreme  Court  of  Canada,  the  judgment 
of  the  Court  of  Appeal,  affirming  that  of  the  trial  Judge,  was 
affirmed,  (1900)  31  S.C.R.  72.  The  judgment  of  the  Court  was 
delivered  by  Gwynne,  J.,  who  stated  that  there  was  “no  founda- 
tion for  the  contention  that  every  variation  from  a statutory 
condition  or  addition  thereto  should  be,  primd  facie , held  to  be 
unjust  and  unreasonable,”  and  that  the  Court  entirely  con- 
curred with  the  reasoning  of  the  trial  Judge. 

We  are  bound  by  the  Eckhardt  case  to  hold  that  every  varia- 
tion from  or  addition  to  a statutory  condition  is  not  to  be  held 
to  be  primd  facie  unjust  and  unreasonable,  but  that  the  justice 
and  reasonableness  of  a variation  or  addition  must  be  judged 
upon  the  circumstances  of  the  case  in  which  it  is  sought  to  be 
applied. 

Tried  by  that  test,  I am  of  opinion  that  the  variation  of  the 
statutory  condition  upon  which  these  appellants  rely  is  not  a 
just  and  reasonable  condition  to  have  been  exacted  by  them. 
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But  for  the  statutory  condition,  an  action  might  be  brought 
to  recover  the  money  payable  under  the  policies  at  any  time 
within  six  or  twenty  years  (depending  upon  whether  the  con- 
tract was  or  was  not  under  seal)  after  it  became  payable. 

The  Legislature  has  enabled  that  period  to  be  reduced  to 
twelve  months ; and,  in  the  view  of  the  commissioners  and  of  the 
Legislature,  it  was  reasonable  to  provide  that  the  right  of  action 
should  be  barred  if  no  action  was  brought  within  that  period. 

In  the  language  of  Osier,  J.A.,  speaking  of  an  analogous 
condition  in  Smith  v.  City  of  London  Fire  Insurance  Co.,  the 
variation  which  is  sought  to  be  engrafted  on  the  contracts  of 
insurance  is  purely  arbitrary,  and,  therefore,  unjust  and  un- 
reasonable. Twelve  months  from  the  happening  of  the  loss — not 
from  the  accruing  of  the  cause  of  action — is  a short  time  to 
allow  to  the  insured  in  which  to  bring  his  action,  and  to  reduce 
that  period  by  one  half  is,  in  my  judgment,  an  unjust  and 
unreasonable  limitation  of  the  rights  of  the  insured. 

The  variation  is  one  which,  to  use  again  the  language  of 
Osier,  J.A.  ( Eckhardt  v.  Lancashire  Insurance  Co.,  27  A.R. 
at  p.  381),  is  ‘ ‘ intrinsically ’ ’ unjust  and  unreasonable;  and,  as 
Ilagarty,  C.J.,  would  have  done  in  the  Peoria  case  if  it  had  been 
open  to  him  to  do  so,  I unhesitatingly  “pronounce  against  the 
fairness’’  of  the  variation. 
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There  remains  to  be  considered  the  question  whether 
policies  in  the  first  three  cases  are  avoided  by  the  alleged  mis- 
representation in  the  applications  for  the  insurance. 

In  the  Rimouski  case,  the  answer  of  Jeffrey  to  the  question 
(24),  “Have  you  ever  had  any  property  destroyed  by  fire?”  was 
in  the  negative;  and,  in  the  Anglo-American  and  Montreal-Can- 
ada  cases,  the  question,  ‘ ‘ Have  you  ever  had  any  property 
destroyed  or  damaged  by  fire?”  was  answered  in  the  negative. 

The  question  of  the  materiality  of  these  representations  is 
made  by  the  Insurance  Act  a question  of  fact  for  the  jury  or  for 
the  'Court  if  there  is  no  jury,  and  that  issue  has  been  found 
against  the  appellants.  The  circumstances  relied  on  by  the 
learned  Judge  for  coming  to  that  conclusion  are  fully  stated 
in  his  reasons  for  judgment,  and  it  is  unnecessary  to  repeat 
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them  or  to  say  more  than  that  I am  unable  to  say  that  he  erred 
in  so  deciding. 

It  may  be  observed,  in  view  of  the  importance  that  counsel 
for  the  appellants  contended  was  attached  by  insurance  com- 
panies to  the  information  which  was  sought  to  be  obtained  by  the 
questions  as  to  an  applicant  lor  insurance  having  had  property 
destroyed  by  fire,  that  no  such  question  was  asked  by  the  Crown 
Life  Insurance  Company. 

I would,  for  these  reasons,  affirm  the  judgments  appealed 
from  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Rex  v.  Garten. 

Criminal  Law — False  Pretences — Purchase  of  Cattle — Payment  by  Cheque 
— Dishonour  of  Cheque — Fraud — Purchase  through  Agent — Represent- 
ation— Evidence — Conviction. 

The  defendant,  through  an  agent,  bought  cattle  for  cash  from  a firm  of 
cattle-dealers.  The  agent  was  allowed  to  take  the  cattle  upon  giving 
the  firm  the  defendant’s  unmarked  cheque  for  the  price.  When  the 
cheque  was  presented  two  days  after  it  wa3  received,  there  were  not 
sufficient  funds  for  it,  nor  were  there  subsequently,  and  it  w>as  never  paid. 
The  balance  which  the  defendant  had  in  the  bank  on  the  day  upon  which 
the  cheque  was  given,  which  would  have  been  barely  sufficient  to  meet  the 
cheque,  was  withdrawn  on  that  day  by  four  cheques  in  f avour  of  the  agent 
and  others,  dated  on  that  day,  but  drawn  and  issued  some  days  earlier. 
The  defendant  resold  the  cattle,  and  made  use  of  the  proceeds  of  resale  for 
other  purposes.  He  said  in  evidence  that  when  he  received  the  money  for 
the  cattle,  and  knew  that  he  “should  not  be  able  to  pay  all  things  and  for 
the  cattle  too,  I thought  1 better  give  that  money  right  away.”  The 
defendant  was  tried  before  a County  Court  Judge  on  the  charge  of 
having  unlawfully,  fraudulently,  and  knowingly,  by  false  pretences, 
obtained  the  cattle  from  the  dealers,  with  intent  to  defraud  them;  and 
was  found  “guilty.”  Upon  a case  stated  by  the  Judge: — 

Held,  that,  under  secs.  404  and  405  of  the  'Criminal  'Code,  the  false  pre- 
tence must  be  a representation  of  a matter  of  fact  either  present  or  past; 
but  it  is  not  necessary  that  it  shall  be  by  words.  It  may  be  by  acts, 
that  is,  “by  words  or  otherwise.” 

The  giving  of  a cheque  in  payment  for  goods,  in  the  circumstances,  was  a 
representation  that  the  defendant  had  fundis  to  meet  it  at  his  credit  in 
the  bank  at  the  moment,  and  that  he  had  done  nothing  to  interfere  with 
the  payment  of  the  cheque  thereout;  or  that  he  had  then  such 
credit  arrangements  with  the  bank,  to  the  amount  of  the  cheque,  that  it 
would  be  paid  on  presentation.  The  defendant  had  no  such  credit*  ar- 
rangements, and  no  reason  to  suppose  that  the  bank  would  allow  him 
to  overdraw  his  account;  and  he  had  done  four  acts,  any  one  of  which 
would  prevent  the  payment  of  the  cheque.  The.  representation  was, 


XXIX.]  ONTARIO  LAW  REPORTS.  57 

therefore,  false  as  to  an  existing  fact.  That  it  was  made  through  an  App.  Div. 
agent  did  not  absolve  the  defendant.  The  actual  presence  of  the  defendant  1913 

when  the  representation  was  made  was  not  necessary.  

Held,  therefore,  that  there  was  sufficient  legal  evidence  upon  which,  if  be-  Rex 
lieved,  to  convict  the  defendant.  v. 

Garten. 


Case  stated  by  Morgan,  Jun.  Co.  C.J.,  presiding  in  the 
County  Court  Judge’s  Criminal  Court  of  the  County  of  York. 

The  accused  was  charged  with  having,  on  the  8th  day  of  Octo- 
ber, 1912,  at  Toronto,  unlawfully,  fraudulently,  and  knowingly, 
by  false  pretences,  obtained  from  McDonald  & Halligan  cattle 
to  the  value  of  $676.28,  with  intent  to  defraud  the  said  McDonald 
& Halligan. 

The  learned  Judge  found  the  accused  “guilty,”  but,  at  the 
request  of  his  counsel,  reserved  for  the  opinion  of  the  Court  the 
question:  “Was  there  any  sufficient  evidence  upon  which  I 
could  properly  find  the  prisoner  Wolf  Garten  guilty  of  the 
offence  with  which  he  was  charged  before  me  as  aforesaid?” 

May  19.  The  case  was  heard  by  Meredith,  C.  J.O.,  Maclaren, 
Magee,  and  Hodgins,  JJ.A.,  and  Kelly,  J. 

T.  J.  W.  O’Connor,  for  the  defendant,  contended,  referring 
to  the  evidence,  that  there  was  not  sufficient  before  the  learned 
trial  Judge  upon  which  to  find  the  prisoner  guilty  of  obtaining 
goods  by  false  pretences,  under  secs.  404  and  405  of  the  Criminal 
Code,  R.S.C.  1906,  ch.  146. 

J.  B.  Cartwright,  K.C.,  for  the  Crown,  contended  that  there 
was  sufficient  evidence  to  support  the  learned  Judge’s  findings. 
He  referred  to  Bex  v.  Cosnett  (1901),  20  Cox  C.C.  6 : “To  obtain 
goods  in  exchange  for  a cheque,  falsely  representing  that  the 
cheque  will  be  honoured  on  presentation,  is  to  obtain  goods,  not 
credit,  by  false  pretences.” 

May  23.  The  judgment  of  the  Court  was  delivered  by 
Magee,  J.A. : — The  learned  Judge  has  not  stated  any  facts 
found  by  him,  but  has  made  a copy  of  the  evidence  a part  of 
his  statement  of  the  case.  From  the  evidence  it  appears  that 
Garten  carried  on  business  in  Toronto,  buying  cattle,  slaugh- 
v tering  them  or  having  them  slaughtered,  and  selling  the  meat  to 
butchers.  He  had  for  three  months  a banking  account  with 
the  Bank  of  Toronto.  He  had  in  his  employment  for  some 
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months  one  Glazer,  who  did  some  of  the  buying,  slaughtering, 
and  selling  for  him.  To  enable  Glazer  to  buy,  he  furnished  him 
from  time  to  time  with  money  or  cheques  signed  in  blank 
by  Garten,  which  Glazer  could  fill  up  and  deliver  to  sellers. 
Glazer  had  thus  several  times  purchased  cattle  for  Garten  from 
the  firm  of  McDonald  & Halligan,  cattle-dealers  in  Toronto,  and 
had  given  them  such  cheques  filled  up  by  him.  The  sales  were 
always  made  for  cash,  and  the  cheques  had  been  paid. 

On  the  8th  October  (Tuesday),  Glazer  (for  Garten)  bought 
from  the  firm,  through  Mr.  Halligan,  eleven  cattle.  It  was  not 
a sale  on  credit,  but  for  cash.  The  cattle  were  then  in  the  stock- 
yards  of  the  Union  Stock  Yard  Company,  and  had  to  be  weighed 
in  order  to  ascertain  the  total  price,  which  amounted  to  $676.28. 
Glazer  went  to  the  firm’s  office  and  handed  to  their  book-keeper 
a blank  cheque,  signed  by  Garten,  on  the  Bank  of  Toronto,  and, 
under  his  instructions,  the  book-keeper  filled  in  the  date  and 
amount,  $676.28,  and  received  the  cheque  from  him.  An  invoice 
was  made  out  and  marked  “paid”  and  given  to  Glazer.  This 
was  about  11  a.m.  Had  he  not  given  the  cheque,  or  otherwise 
paid,  the  cattle  would  not  have  been  delivered: 

Having  thus  given  the  cheque,  Glazer  went  to  the  stock-yards 
again,  and  told  the  drover  there  usually  employed  for  that 
purpose  to  what  place  to  drive  the  cattle.  After  having  done 
this,  he  went  to  Garten  and  told  him  what  he  had  bought  and 
handed  him  the  invoice.  That  was  done  before  the  cattle  were 
delivered  and  before  3 o’clock,  but  is  not  shewn  to  have  been 
earlier  than  two  o ’clock  in  the  afternoon.  During  the  afternoon, 
the  cattle  were  taken  out  of  the  stock-yards  by  the  drover 
and  driven  to  a slaughter-house  where  they  were  killed  by 
Rabbis,  and  the  meat  afterwards  sold  to  Jewish  butchers.  The 
time  or  date  of  the  killing  is  not  shewn,  nor  the  dates  of  the 
sales,  but  the  price  of  the  meat  was  all  collected  from  Jewish 
butchers  by  the  following  Monday  and  received  by  Garten. 

The  cheque  was  deposited  by  McDonald  & Halligan  with 
their  bankers,  and  bears  the  clearing  house  stamp  of  the  10th 
October,  and  was  subsequently  returned  unpaid.  When  pre- 
sented, there  was  only  a sum  of  $1.99  in  the  bank  to  meet  it. 

It  appears  that  there  had  been  $681.80  at  Garten’s  credit 


XXIX.] 


ONTARIO  LAW  REPORTS. 


59 


there  on  the  morning  of  the  8th  October,  'but  during  the  day 
four  cheques  drawn  by  him  were  presented  and  paid  in  cash 
by  the  hank.  They  were  respectively  for  $210.17,  in  favour  of 
Glazer;  $300.17,  in  favour  of  one  Sigsmond;  and  $100  and 
$69.50,  both  given  to  one  Bercowitz.  The  cheque  for  $100  bore 
Garten’s  signature  on  the  back,  for  the  purpose  it  was  said  of 
identifying  Bercowitz ’s  endorsement,  but  whether  Garten  had 
gone  to  the  bank  for  that  purpose  does  not  appear.  All  these 
four  cheques  bore  date  the  8th  October;  but  Glazer,  who  had 
written  them  out,  swore  that  they  were  actually  issued  by 
Garten  on  the  previous  Friday,  the  4th  October.  That  for 
$210.17  was  sworn  to  be  for  eleven  weeks’  wages  due  to  Glazer, 
which  had  accumulated  because  Garten  had  put  him  off  when  he 
asked  payment.  The  other  three  cheques  were  alleged  by  Garten 
to  be  for  preexisting  debts  for  moneys  lent  Garten.  That  to 
Sigsmond  was  given  him,  Garten  said,  because  he  was  leaving 
the  city,  but  why  it  was  post-dated  is  not  shewn.  When  given, 
it  was  said,  Garten  asked  him  not  to  present  it  till  late  in  the 
week,  but  it  does  not  appear  that  Sigsmond  in  any  way  assented. 
No  such  request  to  either  Bercowitz  or  Glazer  was  shewn. 
Glazer,  in  fact,  did  not  present  his  cheque  till  after  he  had  told 
Garten  of  the  purchase  of  the  cattle,  and  given  him  the  receipted 
invoice ; yet  no  request  was  even  then  made,  so  far  as  appears, 
by  Garrten  to  him  not  to  present  the  cheque  for  $210.17. 

The  cheque  given  to  McDonald  & Halligan  had,  according 
to  Glazer  and  Garten,  been  signed  by  the  latter  and  given  to 
Glazer  for  the  purpose  of  paying  for  cattle  on  the  same  day  as 
the  cheque  'for  $210.17.  It  does  not  directly  appear  that  Glazer 
had  knowledge  of  the  state  of  Garten’s  bank  account.  He 
asserts  that  he  had  not.  It  is  not  shewn  whether  there  was  any 
change  in  the  bank  account  between  the  3rd  and  8th  October. 

Glazer ’s  authority  to  buy,  to  the  extent  and  on  the  day  he 
did,  is  not  impugned,  and  Garten,  who  gave  evidence  on  his  own 
behalf,  did  not  profess  to  have  been  surprised  or  to  have  had 
any  other  expectation  than  that  the  cheque  would  be  issued  on 
that  day.  He  admits  that  he  learned  of  its  issue  when  Glazer 
gave  him  the  invoice,  but  says  that  it  was  too  late  then,  being 
in  the  evening — whereas  Glazer  says  that  it  was  before  he,  Glazer* 
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cashed  his  own  cheque,  which  he  did  about  2.45  p.  m.,  and  that 
it  was  before  delivery  of  the  cattle.  There  was,  therefore, 
evidence  which,  if  believed  by  the  learned  Judge,  would  shew 
that  even  the  possession  of  the  cattle  was  obtained  by  the 
accused  after  he  knew  of  the  issue  of  the  cheque  for  them  and 
could  have  stopped  the  delivery.  He  did  not  offer  to  return 
the  cattle  or  their  products,  or  to  pay  to  McDonald  & Halligan 
their  proceeds  when  collected  on  the  14th  October.  Instead,  he 
claims  to  have  paid  with  the  proceeds,  among  other  sums,  two 
promissory  notes  made  in  August  for  $300  and  $250  to  other 
persons,  which  were  not  payable  till  the  15th  October — and  he 
said  in  evidence:  “When  I received  the  money  for  the  cattle, 
and  I knew  I would  not  be  able  to  pay  all  things  and  for  thie 
cattle  too,  I thought  I better  give  that  money  right  away.” 
He  made  no  more  deposits  in  the  bank  except  $4  or  $5. 

Here  then  was  a man  who,  according  to  his  own  account, 
was  insolvent  and  dishonest,  issuing  this  cheque  concurrently 
with  four  others,  any  one  of  which  would  have  left  an  insufficient 
sum  at  his  credit  to  meet  the  amount,  and  post-dated  those 
cheques  so  that  they  would  be  payable  to  people  who  were 
pressing  for  their  money  on  the  very  day  on  which  the  purchase 
is  made.  A jury  would  be  well  warranted  in  concluding  that  he 
counted  upon  the  cheque  to  McDonald  & Halligan  not  being 
presented  in  the  ordinary  course  of  business  till  after  those 
other  cheques  would  be  paid,  and  that  there  would  be  no  funds 
for  it ; and  that  he  deliberately  planned  that  the  cheque 
should  be  used  as  it  was.  If  so,  it  would  be  unnecessary  even 
to  consider  whether  the  actual  delivery  of  the  cattle  was  after 
he  knew  the  cheque  had  been  used. 

Under  secs.  404  and  405  of  the  'Criminal  Code,  1906,  the 
false  pretence  must  be  a representation  of  a matter  of  fact 
either  present  or  past;  but  it  is  not  necessary  that  it  shall  be 
by  words.  It  may  be  by  acts,  that  is,  by  “words  or  otherwise:” 
sec.  404;  and  see  Regina  v.  Bull  (1877),  13  Cox  C.'C.  608,  and 
Regina  v.  Murphy  (1876),  ib.  298. 

The  giving  of  a cheque  in  payment  for  goods,  under  such 
circumstances,  is  a representation  not  necessarily  that  there  are 
actual  funds  at  the  drawer’s  credit  in  the  bank  at  the  moment 
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to  meet  it,  but  at  least  either  that  there  are  such  funds,  and  that 
he  has  done  nothing  to  interfere  with  the  payment  of  the  cheque 
thereout,  or  that  he  has  then  such  credit  arrangements  with 
the  bank,  to  the  amount  of  the  cheque,  that  it  will  be  paid  on 
presentation:  Regina  v.  Hazelton  (1874),  L.R.  2 C.C.R.  134, 
135;  Regina  v.  Jones , [1898]  1 Q.B.  119,  123;  and  see  Rex  v. 
Cosnett,  20  Cox  O.O.  6.  It  may  be  also  a representation  that 
he  has  then  no  intention  of  doing  anything  thereafter  to 
interfere  with  the  payment;  but  it  is  not  necessary  here  so  to 
infer,  or  to  consider  the  question.  Garten  had  no  such  credit 
arrangements,  and  no  reason  to  suppose  that  the  bank  would 
allow  him  to  overdraw  his  account ; and,  while  it  may  be  possible 
that,  at  the  moment  of  the  issue  of  the  cheque,  or  even  at  the 
moment  of  the  delivery  of  the  cattle,  there  were  sufficient  funds 
at  his  credit  to  meet  the  cheque,  yet  he  had  done  four  acts 
any  one  of  which  would  prevent  its  payment.  The  represen- 
tation was,  therefore,  false  as  to  an  existing  fact. 

That  it  was  made  through  Glazer  does  not  absolve  Garten, 
even  if  Glazer  were  innocent  of  any  knowledge  of  the  falsity 
or  of  the  intended  fraud.  Glazer  was  merely  the  medium  used — 
just  as  a letter  might  be  the  medium  of  making  the  statements. 
He  was  the  mouthpiece  or  hand  but  not  less  the  instrument  of 
Garten.  The  actual  presence  of  Garten  when  the  false  represen- 
tation was  made  was  not  necessary. 

In  Regina  v.  $ans  Garrett  (1853),  6 Cox  C.C.  260,  on  a 
charge  of  attempting  to  obtain  money  by  false  pretences,  Lord 
Campbell,  C.J.,  said  (p.  265)  : ‘‘A  person  may  by  the  employ- 
ment as  well  of  a conscious  as  of  an  unconscious  agent,  render 
himself  amenable  to  the  law  of  England  when  he  comes  within 
the  jurisdiction  of  our  Courts.”  And  see  Russell  on  Crimes,  7th 
ed.,  pp.  104-106,  as  to  crimes  committed  through  innocent  agents; 
and  Adams  v.  The  People  (1848),  1 N.Y.  (Comstock)  173 
(Court  of  Appeals). 

There  was,  in  my  opinion,  sufficient  legal  evidence  upon 
which,  if  believed,  to  convict  the  accused;  and  the  question 
reserved  by  the  learned  trial  Judge  should  be  answered  in  the 
affirmative. 
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[KELLY,  J.] 

Wynne  v.  Dalby. 

Motor  Vehicles  Act — Person  Injured  by  Motor  Car — Violation  of  Act, 
secs.  6 (1),  15 — Finding  of  Jury — Liability  of  “Owner”  under  sec.  19 
— Purchaser  of  Vehicle — Unpaid  Vendor  Retaining  Title  or  Ownership 
— Person  Employed  by  Purchaser — Control  of  Vehicle. 

The  defendant  A.  bought  a motor  oar  from  the  defendant  company.  He  did 
not  pay  for  it  in  full,  but  agreed  in  writing  to  pay  the  price  by  instalments, 
for  which  he  gave  promissory  notes,  each  of  which  contained  a condition 
that  the  title  or  ownership  should  not  pass  from  the  vendor  (the  com- 
pany) until  the  note  should  be  fully  paid.  By  the  written  agreement 
and  by  the  terms  of  the  notes,  the  vendor  had  the  right,  on  the  pur- 
chaser’s default  or  on  the  vendor  feeling  insecure  in  respect  of  the  pur- 
chaser’s liability,  to  resume  possession.  After  the  purchase  of  the  car, 
the  defendant  A.  entered  into  an  arrangement  with  the  defendant  D.,  by 
which  the  latter  was  to  run  it  as  a livery  car  and  drive  it  and  give 
A.  ninety  per  cent,  of  the  earnings,  retaining  ten  per  cent,  as  his  (D.’s) 
remuneration.  The  license  was  taken  out  in  the  name  of  D.  When 
D.  was  driving  the  car,  it  struck  the  plaintiff  and  injured  her.  The  pur- 
chase-price of  the  car  had  not  then  been  paid  in  full;  but  the  defendant 
company  had  not  resumed  possession.  The  plaintiff  brought  this  action 
to  recover  damages  for  her  injuries,  against  D.  alone,  but  afterwards 
added  A.  and  the  company  as  defendants.  Judgment  was  recovered 
against  D.  upon  default.  The  case  went  to  the  jury  as  against  the  other 
two  defendants,  and  for  assessment  of  damages  as  against  D. ; the  jury, 
upon  sufficient  evidence  of  a violation  of  the  Motor  Vehicles  Act,  secs. 
6 (-1)  and  15,  found  for  the  plaintiff,  and  assessed  her  damages  at 
$800:— 

Held,  that  the  company  was  not,  but  A.  was,  the  “owner”  of  the  car,  within 
the  meaning  of  sec.  19  of  the  Motor  Vehicles  Act,  2 Geo.  V.  oh.  48. 
Hughes  v.  Sutherland  ( 1 88 1 ) , 7 Q.B.D.  160,  applied  and  followed. 

Held,  also,  that  A.  was  not  relieved  from  responsibility  as  owner  by  his 
arrangement  with  D. 

Held,  therefore,  that  A.  was  liable  for  the  damages  assessed  by  the  jury. 

Action  for  damages  for  injury  to  the  plaintiff  by  a motor 
car  driven  by  the  defendant  Dalby. 

February  27.  The  action  was  tried  before  Kelly,  J.,  with 
a jury,  at  Toronto. 

J.  P.  MacGregor,  for  the  plaintiff. 

C.  M.  Garvey ; for  the  defendants  Dalby  and  Adams. 

L.  F.  Heyd,  K.C.,  for  the  other  defendants. 

May  23.  Kelly,  J. : — The  defendant  Adams,  on  the  2nd 
May,  1912,  ordered  in  writing  from  the  defendants  the  McLaugh- 
lin Carriage  Company  Limited  a motor  car,  at  the  price  of 
$1,400,  of  which  $500  was  payable  on  the  6th  May,  1912,  and  the 
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balance  by  monthly  payments  of  $90  each  on  the  first  of  every 
month.  The  written  order  contained  this  provision:  “It  is 
agreed  that  the  right  and  title  to  the  goods  shipped  under  this 
order  shall  remain  in  the  McLaughlin  Carriage  Company 
Limited  until  the  price  thereof,  and  any  cheque,  bill,  or  note 
given  therefor,  or  any  part  thereof,  is  paid  in  full.”  The  order 
was  accepted  in  writing  by  the  company,  and  the  receipt  of  a 
$50  cheque  as  deposit  was  acknowledged  on  the  same  date.  For 
the  unpaid  instalments  Adams  made  promissory  notes  to  the 
company,  which  was  therein  called  “the  vendor.”  There 
was  added  to  these  notes  a term  that  Adams  agreed  and  under- 
stood that  “the  express  condition  of  the  sale  and  purchase  of 
the  vehicle  or  property  for  which  this  note  is  given  is  such  that 
the  title  or  ownership  thereof  does  not  pass  from  the  vendor 
until  this  note  and  any  and  all  renewals  thereof  or  of  any  part 
thereof  be  fully  paid.”  At  the  time  of  the  accident  referred 
to  later  on,  the  purchase-price  had  not  been  paid  in  full. 

On  the  10th  June,  1912,  the  plaintiff,  Lillian  Wynne,  when 
about  to  board  a street  car  on  Queen  street  in  Toronto,  was  struck 
by  this  motor  car,  which  was  being  driven  by  the  defendant 
Dalby.  She  was  knocked  down  and  had  her  ankle  broken. 
There  was  evidence  that  she  was  otherwise  injured — perhaps, 
however,  not  seriously. 

The  license  for  this  car  for  the  year  1912,  as  required  by 
the  Motor  Vehicles  Act,  was  issued  to  Dalby  and  in  his  name, 
•and  this  action  as  originally  constituted  was  against  him  as  the 
only  defendant.  The  action  was  begun  on  the  4th  July,  1912, 
after  which  it  was  learned  that  Adams  was  the  purchaser  of 
the  car,  that  Dalby  was  operating  it  under  arrangement  with 
Adams  or  as  his  servant,  and  that  the  company  from  which  it 
was  purchased  had  still  an  interest  therein,  as  it  had  not  been 
paid  the  full  contract-price  thereof. 

By  order  of  the  19th  November,  1912,  Adams  and  the  Mc- 
Laughlin Motor  Car  Company  Limited  were  added  as  parties 
defendant,  that  company  being  added  on  the  assumption  that 
it  was  to  it  that  the  order  of  the  2nd  May  was  given  by  Adams. 

The  defendant  Dalby ’s  statement  of  defence  having  been 
struck  out  on  the  12th  October,  1912,  judgment  against  him 
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for  damages,  to  be- assessed,  was  signed  on  the  12th  December, 
1912.  The  action,  as  against  the  parties  then  defendants,  came 
down  to  trial  before  Mr.  Justice  Latchford  on- the  30th  Jan- 
uary, 1913,  and  was  adjourned,  as  I understand  it,  at  the  request 
of  the  plaintiff,  so  as  to  have  the  McLaughlin  Carriage  Com- 
pany Limited  also  added  as  defendants.  They  were  so  added, 
and,  the  case  being  called  for  trial  on  the  25th  February,  they 
set  up  that  they  had  not  received  proper  notice  of  trial.  The 
action  was  tried  on  the  27th  February.  At  the  close  of  the 
evidence,  counsel  for  the  plaintiff  consented  to  a dismissal  as 
against  the  McLaughlin  Motor  Car  Company  Limited.  The 
jury  found  in  favour  of  the  plaintiff,  and  assessed  the  damages 
at  $800. 

Section  15  of  the  Motor  Vehicles  Act,  2 Geo.  V.  ch.  48,  requires 
that  “when  a motor  vehicle  meets  or  overtakes  a street  car 
which  is  stationary  for  the  purpose  of  taking  on  or  discharging 
passengers  the  motor  vehicle  shall  not  pass  the  car  on  the  side  on 
which  passengers  get  on  or  off  until  the  car  has  started  and  any 
passengers  who  have  alighted  shall  have  gotten  safely  to  the 
side  of  the  street.  ” 

Section  6 (1)  is:  “Every  motor  vehicle  shall  be  equipped 
with  an  alarm  bell,  gong  or  horn,  and  the  same  shall  be  sounded 
whenever  it  shall  be  reasonably  necessary  to  notify  pedestrians 
or  others  of  its  approach.  ’ ’ 

There  was  evidence  to  go  to  the  jury  and  which  justified  their 
finding. 

The  McLaughlin  Carriage  Company  Limited  asks  that  the 
action  be  dismissed  as  against  it.  The  ground  on  which  the 
plaintiff  seeks  to  make  it  liable  is,  that  sec.  19  of  the  Motor 
Vehicles  Act  makes  the  owner  of  a motor  vehicle  responsible 
for  any  violation  of  the  Act  or  of  any  regulation  prescribed 
by  the  Lieutenant-Governor  in  Council;  and  that,  under  the 
condition  under  which  this  motor  was  sold,  the  McLaughlin 
Carriage  Company  Limited  is  the  owner,  within  the  meaning  of 
the  Act. 

It  was  set  up  in  the  argument  that,  as  between  Adams  and  the 
McLaughlin  Carriage  Company  Limited,  from  the  time  of  the 
purchase,  Adams  was  a mere  bailee,  and  not  a purchaser.  This, 
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I think,  is  a misconception  of  his  position.  It  is  true  that  the  ven- 
dor had  the  right,  by  the  terms  of  the  notes,  to  resume  possession 
of  the  car,  on  the  purchaser’s  default  in  keeping  up  his  payments 
or  otherwise  in  observing  the  terms  of  his  contract ; but  the  ven- 
dor had  not  that  right  so  long  as  there  was  no  default,  or  so  long 
as  nothing  happened  which  caused  the  vendor  to  feel  insecure  in 
respect  of  the  purchaser’s  liability. 

It  is  to  be  observed,  too,  that,  by  the  terms  of  the  notes,  in 
the  event  of  the  vendor  retaking  possession  and  reselling,  it  was 
to  apply  the  proceeeds,  after  payment  of  expenses  incidental 
to  the  sale,  on  the  unpaid  purchase-money.  The  retaking  and 
reselling,  however,  were  not  to  relieve  the  purchaser  from  liability 
for  the  unpaid  purchase-money,  so  that  it  seems  quite  beyond 
doubt  that  the  contract  between  the  company  and  Adams  was  an 
agreement  to  sell  and  purchase,  but  on  terms  which,  in  case 
of  default,  gave  the  vendor  remedies  not  possessed  by  vendors 
in  ordinary  cases  of  sale.  These  special  terms,  while  aimed  at 
giving  the  vendor  additional  security,  did  not  take  from  Adams 
the  character  of  purchaser. 

Then  to  whom  does  the  word  owner  as  used  in  the  Act  apply  ? 
Does  it  extend  to  and  include  a person  or  corporation  holding 
an  interest  in  the  article,  such  as  this  company  continued  to  have 
from  the  time  of  the  order  given  by  Adams,  the  acceptance  by 
the  company,  and  the  delivery  to  Adams  in  pursuance  thereof? 
Or  does  it  apply  to  Adams,  the  purchaser  ? Or  does  it  apply  both 
to  him  and  the  vendor  ? The  Act  gives  no  express  interpretation 
of  that  word  as  used  therein,  so  that  we  are  to  fin'd  its  meaning 
elsewhere,  and  from  its  ordinary  acceptation.  In  the  language 
in  everyday  use  owner  is  usually  understood  to  mean  a person 
who  has  acquired  the  right  of  possession  in  a chattel  or  property, 
even  though  it  be  subject  to  a lien  or  mortgage,  and  not  the 
person  who  holds  or  is  entitled  to  the  benefit  of  such  lien  or  mort- 
gage. We  do  not  speak  of  a mortgagee  or  lien-holder,  or  a vendor 
to  whom  purchase-money  is  due,  as  the  owner,  but  we  apply 
that  term  to  one  who,  having  acquired  rights  through  con- 
tract of  purchase,  or  other  such  means,  has  the  possession  of  and 
dominion  over  the  thing,  even  where  the  vendor,  or  the  one  from 
whom  it  has  been  acquired,  has  not  received  payment  in  full 
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and  has  reserved  special  means  of  enforcing  his  right  to  obtain 
such  payment.  This  interpretation  is  supported  by  authorities. 

“One  who  holds  subject  to  a mortgage,  or  otherwise  has  only 
a qualified  fee,  is  generally  termed  owner  if  he  has  a right  to 
possession:”  Century  Dictionary,  p.  4214. 

“Although  there  can  be  but  one  absolute  owner  of  a thing, 
there  may  he  a qualified  ownership  of  the  same  thing  by  many. 
Thus,  a bailor  has  the  general  ownership  of  the  thing  bailed,  the 
bailee  the  special  ownership:”  Bouvier’s  Law  Dictionary,  vol. 
2,  p.  565. 

“The  ‘owner’  or  ‘proprietor’  of  a property  is  the  person 
in  whom  (with  his  or  her  assent)  it  is  for  the  time  being  bene- 
ficially vested,  and  who  has  the  occupation,  or  control,  or  usu- 
fruct, of  it:”  Stroud’s  Judicial  Dictionary,  2nd  ed.,  vol.  2, 
p.  1387. 

A person  who  has  contracted  to  buy  and  who  has  paid  a 
deposit  on  the  purchase  of  a share  in  a ship,  but  who  has  not 
been  registered,  has  a real  substantial  interest  in  the  ship  as  an 
owner  within  the  exemption  provided  by  sec.  147  (1)  of  the 
Merchant  Shipping  Act,  1854:  Hughes  v.  Sutherland  (1881),. 
7 Q.B.D.  160.  That  section  provided  that  if  any  person  not 
licensed  by  the  Board  of  Trade,  other  than  “the  owner  or  mas- 
ter or  a mate  of  the  ship,  or  some  person  who  is  bond  fide  the 
servant  and  in  the  constant  employ  of  the  owner,  or  a shipping 
master  duly  appointed  as  aforesaid,  engages  or  supplies  any 
seaman  or  apprentice  to  be  entered  on  board  any  ship  in  the 
United  Kingdom,”  he  incurs  a penalty.  The  respondent 
(Sutherland)  having  bond  fide  contracted  to  purchase  one  sixty- 
fourth  share  in  a British  ship  from  P.,  who,  though  not  regis- 
tered as  the  owner,  had  the  full  possession  and  control  of  the  ship 
under  a contract  to  purchase  the  sixty-four , shares,  supplied  an 
apprentice  to  P.,  who  engaged  the  apprentice  for  the  ship ; and  it 
was  held  that  the  respondent  was  an  “owner”  within  the ■ mean- 
ing of  the  exemption. 

‘Owner,’  used  in  relation  to  goods,  means  every  person 
who  is  for  the  time  entitled,  either  as  owner  or  agent  for  tlhe 
owner,  to  the  possession  of  the  goods;  subject  in  the  case  of  a 


XXIX.] 


ONTARIO  LAW  REPORTS. 


67 


lien  (if  any)  to  that  lien:”  Stroud,  p.  1392,  citing  White  & Co. 
v.  Furness  Withy  & Co.,  [1895]  A.C,  40. 

Even  in  the  case  of  a hiring  agreement  which  reserves  the 
property  in  the  goods  and  provides  that  the  hiring  shall  con- 
tinue until  the  whole  purchase-price  has  been  paid  in  rentals  or 
otherwise,  if  it  compels  the  hirer  to  carry  out  the  purchase, 
such  an  agreement  is  an  agreement  to  purchase  the  goods : Hull 
Ropes  Co.  v.  Adams  (1895),  65  L.J.Q.B.  114. 

But  what  was  the  intention  of  the  Legislature  in  passing 
the  Act  ?’  What  it  evidently  sought  to  do  was  to  hold  liable  the 
person  having  legal  possession  of  a motor  vehicle  as  owner  or 
purchaser  (whether  or  not  the  purchase-price  was  fully  paid), 
or  the  person  on  whose  behalf  the  driver  or  operator  of  such 
vehicle  operated  or  by  whom  he  is  employed,  and  not  the  manu- 
facturer or  dealer  or  vendor,  who  has  no  control  over  the  driver 
or  operator,  and  between  whom  and  the  operator  there  is  no  such 
relationship  as  that  of  master  and  servant,  principal  and  agent, 
etc. 

In  Hughes  v.  Sutherland  {supra),  7 Q.B  D.  at  p.  164,  Man- 
isty,  J.,  said:  “The  exemption  in  favour  of  ‘some  person  who 
is  lond  fide  the  servant  and  in  the  constant  employ  of  the  owner,  ’ 
points  at  a person  who  has  an  interest  in  getting  a proper  crew, 
because  he  has  the  control  and  management  of  the  ship.” 

The  reason  for  that  conclusion  applies  equally  here.  The 
legislators  intended  to  reach  The  person  who,  having  the  con-, 
trol  and  management  of  the  motor  vehicle,  and  having  an  inter- 
est such  as  that  of  a bond  fide  purchaser,  is  concerned  in  se- 
curing a proper  driver  or  operator,  and  who  should,  under  the 
intention  of  the  Act,  be  responsible  for  the  acts  of  the  person 
to  whom,  as  servant,  employee,  or  agent,  he  intrusts  its  operation. 

In  the  absence  of  an  express  interpretation  of  the  word 
owner,  and  especially  in  view  of  what  I take  to  be  the  object  of 
passing  sec.  19  of  the  Act,  I can  give  no  other  meaning  to  the 
word  than  that  in  ordinary  use  and  as  defined  above.  If  the 
legislators  had  intended  it  to  have  a wider  or  different  meaning, 
they  would,  no  doubt,  have  said  so. 

My  view  is,  that  the  defendant  the  McLaughlin  Carriage 
Company  Limited  does  not  come  within  the  meaning  of  the 
word  owner,  and  is,  therefore,  not  liable. 
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Adams  asks  to  be  relieved,  on  the  ground  that,  owing  to  the 
arrangement  existing  between  him  and  Dalby,  the  ear  was  be- 
yond his  control.  That  view  is  not,  in  my  opinion,  sustainable. 

Adams,  after  purchasing  the  car,  entered  into  an  arrange- 
ment with  Dalby  by  which  the  latter  was  to  run  it  as  a livery 
ear  and  drive  it  and  give  Adams  ninety  per  cent,  of  the  earn- 
ings, retaining  the  other  ten  per  cent,  as  his  remuneration. 
Dalby  returned  a daily  record  to  Adams.  Dalby  says  that  the 
business  in  which  it  was  used  was  his,  and  that  he  had  full  con- 
trol of  the  car;  but,  in  cross-examination,  he  admits  that  a 
statement  made  by  Adams  in  his  examination  for  discovery 
that  he  employed  Dalby  to  run  the  car  in  the  usual  way  as 
chauffeur,  was  true  “in  a sense.”  And  then  the  following 
occurred  in  Dalby ’s  cross-examination  at  the  trial: — 

“Q.  You  were  employed  by  him  and  you  were  his  chaffeur, 
but  it  is  not  limited  to  the  sense  there  was  no  other  relation 
between  you;  that  is  what  you  mean?  A.  Yes. 

“Q.  As  far  as  the  employment  is  concerned,  it  is  so;  the  pay- 
ment was  to  be  by  commission  on  earnings?  A.  Yes.” 

The  relationship  which  existed  between  these  two  defen- 
dants was  such  as  to  render  Adams  liable  for  the  occurrence; 
and,  as  there  was  sufficient  evidence  to  submit  to  the  jury,  and 
they  having  found  as  they  did,  I think  that  judgment  should 
be  entered  against  Adams,  as  w7ell  as  against  Dalby,  for  the  $800 
assessed  by  the  jury,  and  costs;  the  costs  against  Adams  being 
subject  to  the  allowance  of  his  costs  of  the  day  by  Mr.  Justice 
Latchford  on  the  30th  January;  the  costs  as  against  Dalby 
from  the  time  judgment  was  signed  against  him  on  the  12th 
December,  1912,  to  be  limited  to  what  is  applicable  to  assessing 
the  amount  of  damages  and  entering  judgment  therefor. 

The  action  as  against  the  McLaughlin  Motor  Car  Company 
Limited  and  the  McLaughlin  Carriage  Company  Limited  is  dis- 
missed with  costs;  but  there  should  be  only  one  set  of  costs  to 
these  defendants. 
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Roach  v.  Village  of  Port  Colborne. 


May  29. 


Highway  — Nonrepair  — Sidewalk  — Protruding  Water-pipe  — Injury  to 

Pedestrian — Knowledge  of  Defect — Liability  of  Municipal  Corporation 

— Long  Continuance  of  Obstacle — Nuisance. 

The  plaintiff  was  injured  by  a fall,  upon  a cement  sidewalk,  caused  by 
her  foot  catching  on  the  higher  side  .of  a pipe,  near  the  edge,  forming 
part  of  the  walk,  but  yet  protruding  above  the  level  of  it  two  inches 
on  one  side  and  one  and  three-quarter  inches  on  the  other.  The  defect 
was  an  obvious  one,  and  the  plaintiff  knew  of  it.  'Contributory  negli- 
gence was  not  pleaded  or  suggested:  — 

Held,  that  the  street  was  out  of  repair,  and  the  defendants,  the  municipal 
corporation,  were  liable  for  the  plaintiff’s  injuries. 

Raz  v.  Village  of  Petrolia  (1874),  24  C.P.  73,  and  Ewing  v.  City  of  Toronto 
(1898),  29  O.R.  197,  distinguished. 

Bedford  v.  City  of  Woburn  (1900),  176  Mass.  520,  and  O’Brien  v.  City  of 
Woburn  (1904),  184  Mass.  598,  approved  and  followed. 

The  long  continuance  of  the  obstacle  did  not  enure  to  the  exemption  of  the 
municipality  : once  a nuisance  always  a nuisance  till  abated. 

The  plaintiff’s  knowledge  of  the  existence  of  the  obstacle  was  not,  per  se,  a 
defence. 

Gordon  v.  City  of  Belleville  (1887),  15  O.R.  26,  followed. 

Action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  by  a fall  upon  the  sidewalk  of  a street  in  the  village, 
alleged  to  be  out  of  repair. 

May  21.  The  action  was  tried  before  Boyd,  C.,  without  a 
jury,  at  Welland. 

G.  F.  Shepley,  K.C.,  for  the  plaintiff. 

M.  K.  Cowan , K.C.,  for  the  defendants. 

May  29.  Boyd,  C. : — This  case  lies  close  to  the  line  of  liabil- 
ity, but  falls,  I think,  within  it.  After  hearing  the  evidence,  I 
took  a view  of  the  locality,  in  the  presence  of  the  solicitors,  and 
it  was  evident  (as  the  solicitors  agreed)  that  the  protruding  part 
of  the  pipe  could  have  been  easily  and  inexpensively  reduced 
to  the  level  of  the  walk.  The  pipe  appears  to  have  been  in  place 
originally  as  it  now  stands;  but  at  first  it  was  outside  of  the: 
old  board  walk.  When  this  was  replaced  by  the  more  modern 
cement  work,  the  walk  was  made  wider  so  as  to  include  the, 
pipe  as  part  of,  and  yet  protruding  from,  the  walk  before  the 
plaintiff’s  house.  The  pipe  with  cap  was  about  one  inch  from 
the  edge  close  to  where  a crossing  is  marked  on  the  plan,  with  lines 


70 


ONTARIO  LAW  REPORTS. 


Boyd,  C. 

1913 

Roach 

v. 

Village 
of  Port 
CoLBORNE. 


[VOL. 

along  the  walk,  but  there  was  no  change  in  level  between  walk  and 
crossing.  The  cap  on  the  pipe  slanted  so  that  it  was  fixed  two 
inches  on  one  side  and  one  and  three-qnarter  inches  on  the  other 
side  above  the  level  of  the  cement  surface,  and  the  higher  part 
was  towards  the  outside  edge  of  the  walk.  The  rim  of  the  cap 
was  a little  wider  than  the  pipe,  and  so  projected  outside  of  it. 
The  plaintiff  went  down  to  the  street  as  usual  to  buy  meat  from 
the  butcher  (the  street  being  six  inches  lower)  ; and,  on  finish- 
ing her  purchase,  stepped  up  on  the  walk,  but  on  the  next  step  on 
the  walk  her  foot  caught  on  the  higher  side  of  the  pipe,  and  she 
fell,  with  serious  results.  Her  leg  was  fractured  at  the  neck  of 
the  femur,  and  she  may  become  a confirmed  invalid.  No  doubt, 
she  knew  of  the  existence  of  this  obstacle;  she  had  even  seen 
various  people  tripping  over  it  at  different  times;  but  on  this 
occasion  she  inadvertently  became  herself  the  victim.  Contribu- 
tory negligence  is  not  pleaded  or  suggested;  the  whole  question 
is:  “Was  the  situation  such  that  it  can  be  properly  said  that 
the  street  was  out  of  repair?’’  At  the  close  of  the  argument,  I 
expressed  an  affirmative  opinion;  and,  on  considering  the  state 
of  the  authorities,  I do  not  modify  what  I then  said. 

As  distinguished  from  Ray  v.  Village  of  Petrolia  (1874), 
24  C.P.  73,  cited,  the  salient  points  of  the  situation  here  are  these : 
this  obstacle  was  on  the  very  face  of  the  pavement  which  was 
constructed  for  the  special  use  of  pedestrians ; the  public  were  in- 
vited to  use  this  place  as  a permanent  walk;  and,  but  for  the 
failure  to  make  this  pipe  flush  with  the  surface,  it  was  an 
excellent  piece  of  work.  The  locality  is  one  of  the  chief  streets 
of  Port  'Colborne,  running  along  the  west  side  of  the  canal  and 
in  common  local  use.  The  defect  was  an  obvious  one,  which 
should  have  been  remedied  when  the  walk  was  first  put  down. 
It  does  not  make  the  matter  any  better  if  the  theory  of  subsi- 
dence in  the  cement  part  from  the  pipe  is  substituted  for  the  . 
theory  of  original  construction.  The  evidence  is  not  clear  as 
to  which  is  the  actual  fact,  but  I am  against  the  view  that  there 
has  been  such  subsidence  as  to  account  for  the  condition  of  the 
place  as  I found  it  on  my  visit.  Whether  it  be  said  that  the 
walk  was  out  of  repair,  or  that  it  was  not  put  in  safe  condition 
at  the  outset,  is  not  material  as  regards  the  liability  of  the  muni- 
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cipality.  As  it  stood  when  the  plaintiff  fell,  it  was  an  unsafe 
place  on  the  sidewalk  to  the  knowledge  of  the  defendants. 

The  case  of  Ray  v.  Village  of  Petrolia,  24  C.P.  73,  cited  for 
the  defendants,  decides  this  only,  that  a depression  of  an  inch 
and  a quarter  in  a board  sidewalk  cannot  be  called  a want  of 
repair.  The  accident  there  arose  from  the  plaintiff  stumbling 
over  a hinge  which  was  two  inches  higher  than  a platform  form- 
ing, it  was  held,  part  of  the  sidewalk.  On  the  facts,  the  platform 
had  been  made  and  the  trap-door  put  into  it  for  the  use  of  a 
cellar  by  the  proprietor.  The  platform  was  four  feet  in  width, 
and  outside  of  the  platform  was  the  regular  sidewalk,  also  four 
feet  wide,  constructed  by  the  municipality.  The  plaintiff’s 
counsel  conceded  that  the  state  of  the  hinge  was  not  evidence 
of  negligence,  and  therein,  as  Hagarty,  C.J.,  said,  the  giving  up 
of  the  hinge  was  the  giving  up  of  the  case.  The  water-pipe 
topped  with  its  wider  cap  projecting  is  more  likely  to  catch 
and  hold  the  toe  of  a foot  than  the  rounded  top  of  a hinge. 

In  Ewing  v.  City  of  Toronto  (1898),  29  O.R.  197,  the  accident 
was,  as  in  Ray  v.  Village  of  Petrolia , alongside  of  the  sidewalk 
proper,  and  was  caused  by  a hinge  standing  out  one  inch  and 
one-sixteenth  above  the  level  of  the  walk,  and  the  decision  was 
against  municipal  liability,  and  put  on  the  ground  that  there 
was  no  such  obvious  danger  from  the  hinge  as  required  the 
corporation  to  call  on  the  private  owner  to  readjust  or  remove 
the  hinge.  That  decision  was  in  1898 ; and  in  the  following  year 
the  same  plaintiff  brought  his  action  for  the  same  injury  against 
the  private  owner.  That  owner  proved  that  the  hinge  and  trap- 
door had  been  put  there  by  a previous  owner,  and  the  Court 
held  that  there  was  no  liability:  Ewing  v.  Hewitt  (1900),  27  A.R. 
296.  The  jury  on  the  facts  found  that  the  hinge  so  placed  was 
a nuisance  and  awarded  damages.  The  Court  of  Appeal  agreed 
that  the  conclusion  of  the  jury  was  warranted  by  the  facts,  but 
upon  the  law  the  then  owner  had  not  put  the  obstruction  there 
and  had  no  power  to  remove  it.  Burton,  C.J.O.,  at  p.  299,  rather 
intimated  that,  in  his  opinion,  the  plaintiff  should  have  appealed 
from  the  decision  in  29  O.R.  197,  rather  than  have  brought 
this  second  action. 

I find  no  case  and  have  been  referred  to  none  in  our  Courts 
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against  the  plaintiff’s  right  to  recover  on  the  ground  of  de 
minimis. 

The  very  point  in  respect  of  the  very  same  kind  of  obstruction 
has  been  considered  in  the  Massachusetts  Courts.  In  1900, 
the  year  after  the  decision  of  the  Ewing  case  in  appeal,  Redfoy'd 
v.  City  of  Woburn  (1900),  176  Mass.  520,  was  reported,  in  which 
it  was  held  that  a shut-off  box  in  the  middle  of  a sidewalk  much 
used  for  foot-travel,  projecting  on  one  side  an  inch  and  a quarter 
above  the  surrounding  gravel,  constitutes  a defect  in  the  high- 
way. That  was  acted  on  as  good  law  in  1904  in  the  same  State : 
O’Brien  v.  City  of  Woburn  (1904),  184  Mass.  598. 

The  circumstance  that  this  was  towards  the  edge  of  the 
cement  walk,  so  long  as  it  was  made  part  of  the  walk  by  the 
method  of  construction,  does  not  appear  to  be  material;  the 
whole  of  the  walk  was  especially  intended  for  the  use  of  pedes- 
trians, and  all  should  have  been  made  safe  and  could  have  been 
so  made  by  the  outlay  of  a mere  trifle  of  money. 

The  long  continuance  of  this  obstacle  would  not  enure  to 
the  exemption  of  the  municipality : once  a nuisance  always  a 
nuisance  till  abated.  Nor  would  the  plaintiff’s  knowledge  of  its 
existence  per  se  be  a defence,  and  no  more  was  proved  in  this 
case:  Gordon  v.  City  of  Belleville  (1887),  15  O.R.  26. 

'The  woman  was  seventy  years  old,  hale  and  hearty,  before  the 
accident,  and  her  prospects  of  life,  according  to  papers  put  in 
by  consent,  would  be  about  nine  years  longer.  A fair  amount  to 
allow,  as  I thought  at  the  trial — perhaps  erring  on  the  side  of 
insufficiency — would  be  $2,000. 


Judgment  for  the  plaintiff  for  that  sum. 
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[APPELLATE  DIVISION.] 

Cartwright  v.  City  of  Toronto. 

Assessment  and  Taxes — Tax  Sale-r-Lands  Purchased  by  City  Corporation 
— Objections  to  Sale — Right  to  Redeem — Validating  Statute,  3 Edw. 
VII.  ch.  86,  sec.  8 — Agreement  with  City  Corporation — Failure  to 
Prove — Evidence— Depositions  of  Deceased  Plaintiff  on  Examination 
for  Discovery — Inadmissibility — Con.  Rule  461. 

Lands  in  the  city  of  Toronto  were,  in  April,  1901,  offered  for  sale  for 
arrears  of  taxes,  and  were  bought  by  the  defendants,  the  city  corpora- 
tion, and  conveyed  to  them  in  October,  1902.  This  action  was  brought 
to  set  aside  the  tax  sale  and  tax  deed,  or,  in  the  alternative,  for  leave 
to  redeem.  The  original  plaintiff  died  before  the  trial,  but  after  he 
had  been  examined  for  discovery,  and  the  action  was  continued  in  the 
names  of  his  executors:  — 

i Held,  that  the  various  objections  urged  by  the  plaintiffs — such  as  that  the 
lands  were  not  properly  assessed,  or  sufficiently  described;  that  no  proper 
notice  of  assessment  was  given;  that  no  proper  return  was  made  by  the 
collector;  that  no  proper  by-law  was  passed  by  the  city  council  authoris- 
ing the  purchase  by  the  city  corporation;  and  that  no  notice  was  given 
to  the  original  plaintiff  of  the  corporation’s  intention  to  purchase — 
were  cured  by  sec.  8 of  the  special  Act  relating  to  the  defendants,  3 
Edw.  V'll.  ch.  86  (0.)  ; and  the  plaintiffs  were  not  entitled  to  have  the 
sale  set  aside  nor  to  be  allowed  to  redeem. 

Toronto  Corporation  v.  Russell,  [1908]  A.C.  493,  followed. 

Held,  also,  that  there  was  no  proof  of  an  agreement  in  regard  to  arrears 
of  taxes  alleged  to  have  been  made  between  the  original  plaintiff  and  a 
solicitor  (also  deceased)  acting  on  behalf  of  the  defendants;  and  (Rid- 
dell, J.,  expressing  no  opinion),  even  if  such  an  agreement  was  made, 
the  authority  of  the  solicitor  to  make  it  was  not  shewn. 

Held,  also,  that,  as  the  defendants  had  not  put  in  at  the  trial  any  portion 
of  the  original  plaintiff’s  depositions  on  examination  for  discovery,  the 
plaintiffs  by  revivor  were  not  entitled  to  make  use  of  his  examination  as 
evidence. 

Interpretation  of  Con.  Rule  461. 

Judgment  of  Middleton,  J.,  affirmed. 

Action  to  set  aside  a tax  sale. 

February  20.  The  action  was  tried  before  Middleton,  J., 
without  a jury,  at  Toronto. 

George  Bell,  K.C.,  for  the  plaintiffs  by  revivor. 

E.  D.  Armour,  K.C.,  and  C.  M.  Colquhoun,  for  the  defendants. 

February  26.  Middleton,  J. The  action  is  to  set  aside  a 
tax  sale  of  certain  lands  in  the  city  of  Toronto,  which  were,  by 
deed  of  the  1st  October,  1902,  conveyed  to  the  defendants,  the 
city  corporation,  in  pursuance  of  a sale  for  taxes  held  on  the  24th 
April,  1901.  The  plaintiffs,  in  the  alternative,  ask  for  other 
relief  as  hereinafter  mentioned. 


1913 

Feb.  26. 
May  29. 


74 


ONTARIO  LAW  REPORTS. 


[VOL. 


Middleton,  J. 

1913 

Cartwright 

v. 

City  of 
Toronto. 


The  lands  in  question  and  other  lands  were  mortgaged  by 
Jane  Prittie,  then  owner,  to  the  late  Sir  Richard  Cartwright,  on 
the  13th  February,  1892,  for  $43,000.  Prior  to  the  making  of 
this  mortgage,  the  defendants  had  entered  upon  these  lands  and 
constructed  through  them  a main  sewer  known  as  the  Garrison 
Creek  sewer;  and  the  compensation  payable  to  the  mortgagor 
was  the  subject  of  a reference  to  the  County  Court  Judge. 

As  collateral  to  the  mortgage,  the  mortgagor  assigned  $20,000, 
part  of  the  moneys  payable  as  damages;  an  award  having 
theretofore  been  made  for  $35,000,  which  was,  upon  an  appeal 
after  the  date  of  the  mortgage,  referred  back  for  reconsideration. 


Negotiations  thereupon  took  place  between  Mrs.  Prittie  and 
the  defendants  looking  to  a settlement  of  her  claim.  The  work 
leading  to  the  arbitration  and  for  which  these  damages  had  been 
awarded  had  not  involved  the  actual  taking  of  the  lands,  but  the 
mere  construction  of  the  sewer  through  and  under  them.  The 
negotiations  resulted  in  the  making  of  an  arrangement  by  which 
Mrs.  Prittie  undertook  to  convey  part  of  the  lands  to  the  defen- 
dants absolutely,  in  consideration  of  $55,000.  This  arrangement 
obviously  could  only  be  carried  out  with  the  assent  of  the  mort- 
gagee; as  the  mortgagee’s  title  was  only  subject  to  the  right  or 
easement  concerning  which  there  had  been  the  arbitration. 

No  one  is  now  living  who  can  speak  of  the  negotiations  with 
Sir  Richard  'Cartwright.  The  late  Walter  Macdonald,  who 
acted  as  his  solicitor,  died  in  the  year  1900.  Mr.  Biggar,  who 
acted  for  the  defendants,  is  also  dead;  and  Mr.  A.  D.  Cartwright, 
then  a partner  of  Mr.  Macdonald,  had  no  personal  knowledge  of 
what  took  place. 

Sir  Richard  Cartwright  (the  original  plaintiff)  in  his  plead- 
ings set  up  that  he  agreed  to  give  a partial  discharge  of  mort- 
gage, in  consideration  of  $26,000  being  paid  to  him,  and  all 
arrears  of  taxes  upon  the  lands  covered  by  his  security  being 
paid,  and  for  the  further  consideration  of  all  local  improvement 
taxes  being  commuted  and  the  commutation  sum  being  paid  out 
of  the  $55,000. 

There  is  no  evidence  to  support  this  allegation.  Sir  Richard 
received  the  $26,000  and  discharged  the  mortgage  so  far  as  it 
affected  the  lands  taken  over  by  the  defendants.  The  sum  of 
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$5,600  then  due  to  the  defendants  for  taxes  was  also  deducted  Middlet0D’ J- 

from  the  price;  the  local  improvement  rates  not  accrued  due  1913 

were  not  computed  or  deducted ; and  a small  sum  due  upon  some  Cartwright 

of  the  land  for  taxes  for  the  year  1892  was  not  included  in  the  ~ T>' 

* ...  City  of 

taxes  deducted  by  the  defendants — it  is  said,  because  of  an  over-  Toronto. 
sight  arising  from  the  fact  that  some  of  the  rolls  had  not  been 
returned  by  some  of  the  collectors. 

Nothing  in  the  way  of  an  agreement  between  Sir  Richard  and 
the  defendants  is  established.  The  most  that  is  shewn  is,  that 
Mrs.  Prittie  and  the  defendants  agreed  that  the  taxes  due  should 
be  deducted.  Thereafter  taxes  continued  to  be  assessed  upon 
the  lands,  and  Mrs.  Prittie  paid  nothing.  She  also  made  default 
in  the  payment  of  interest  under  the  mortgage,  and  she  was 
ultimately  foreclosed;  the  final  order  being  issued  on  the  8th 
August,  1894. 

Sir  Richard  made  no  payment  whatever  on  account  of  taxes ; 
and  in  1898  the  lands  in  question  were  offered  for  sale,  but  were 
not  sold,  because  there  were  no  bidders  at  a price  equal  to  the 
arrears.  In  1901,  the  lands  were  again  offered  for  sale,  and,  in 
supposed  pursuance  of  the  authority  then  possessed  by  the  de- 
fendants, were  bought  in  by  the  defendants. 

There  was  grave  doubt  as  to  the  validity  of  this  sale,  owing 
to  the  laxity  with  which  the  assessment  and  all  other  preliminary 
proceedings  had  been  conducted  by  the  defendants.  As  it  was 
thought  that  the  curative  provisions  found  in  the  general  Assess- 
ment Act  would  not  suffice  to  remedy  these  defects,  a special  Act 
was  passed  to  remove  all  doubt  as  to  the  title  conferred  upon  the 
purchasers  at  the  tax  sale  in  question. 

This  statute,  3 Edw.  VII.  ch.  86,  sec.  8,#  wa§  the  subject  of 

*8.  All  sales  of  lands  within  the  said  city,  up  to  and  including  the  one 
held  in  the  year  1902,  and  purporting  to  be  made  for  arrears  of  taxes  in 
respect  of  the  lands  so  sold,  are  hereby  validated  and  confirmed,  notwith- 
standing any  irregularity  in  the  assessment  or  other  proceedings  for  im- 
position of  any  taxes  so  in  arrear,  or  any  failure  to  comply  with  the'  re- 
quirements of  the  Consolidated  Assessment  Act,  1892,  or  of  the  Assess- 
ment Act  in  regard  to  the  manner  in  which  any  assessment  roll  or 
collector’s  roll  of  the  said  city  has  been  prepared,  or  in  regard  to  th<j 
certifying  or  signing  of  the  same,  or  the  making  of  any  affidavit  or  oath 
required  in  connection  therewith,  or  in  regard  to  the  time  for  the  return 
-of  any  collector’s  roll  of  the  said  city,  or  in' regard  to  the  furnishing, 
authenticating,  or  depositing  of  any  list  of  lands  in  arrear  for  taxes  within 
the  said  city,  or  in  regard  to  the  mailing  of  notice  to  any  person  in  respect 
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criticism  in  Russell  v.  City  of  Toronto  (1907),  15  O.L.R.  484, 
finally  decided  by  the  Privy  Council,  Toronto  Corporation  v. 
Russell,  [1908]  A.C.  493.  The  trial  Judge  and  the  Court  of  Ap- 
peal held  that  the  statute  had  not  confirmed  the  sale,  because 
there  was  lacking  that  which  had  been  made  a condition  prece- 
dent to  the  right  to  sell,  and  also  because  of  the  lack  of  observa- 
tion of  the  requirements  of  the  statute  precedent  to  the  right  on 
the  part  of  the  defendants  themselves  to  purchase.  In  the  Privy 
'Council  it  was  thought  that  this  was  too  narrow  a view  of  the 
very  wide  curative  provisions  of  the  statute  in  question. 

Counsel  for  the  plaintiffs  sought  to  distinguish  that  case  by 
shewing  that  the  lands  in  question  here  were  not  sufficiently  de- 
scribed, in  that,  from  the  description  given  of  some  of  the 
parcels,  it  was  impossible  to  identify  them  in  any  way.  I do  not 
think  that  he  succeeded.  The  description  in  the  assessment  roll 
and  collector’s  roll  was,  no  doubt,  very  defective,  but  it  was 
entirely  adequate  to  identify  the  lands  to  the  owner,  and  the  case 
is  indistinguishable  in  this  respect. 

The  other  point  argued  is  one  of  much  greater  difficulty.  Under 
the  Assessment  Act,  if  the  municipalitydetermines  to  buy,  it  is 
necessary  that  it  should  give  notice  of  the  intention,  to  the  owner. 
The  Assessment  Act,  R.S.O.  1897,  ch.  224,  sec.  184(3),  gives  the 
right  to  purchase  “if  the  council  of  the  local  municipality,  be- 
fore the  day  of  such  adjourned  sale,  has  given  notice  in  writing 
of  intention  so  to  do.”  No  notice  whatever  was  given  to  Sir 
Richard  Cartwright.  An  advertisement  was  published,  and  it 


to  whose  land  any  taxes  appeared  at  any  time  to  he  in  arrear,  or  in  regard 
to  any  omission  to  levy  the  amount  of  any  such  taxes  in  arrear  by  distress 
and  sale  of  goods,  and  notwithstanding  any  other  failure  or  omission  on 
the  part  of  any  official  of  said  city  to  comply  with  any  requirements  of 
the  said  Acts,  and  notwithstanding  anything  to  the  contrary  in  either  of 
the  said  Acts  contained.  Provided,  however,  that  any  land  so  sold  for 
taxes  Which  is  still  held  by  the  corporation  may  be  redeemed  by  the  owner 
thereof  or  any  mortgagee  thereon  within  three  months  from  the  passing  of 
this  Act,  by  such  owner  or  mortgagee  paying  to  the  corporation  the  full 
amount  which  would  have  been  necessary  to  redeem  the  same,  within  one 
year  from  the  day  of  sale  as  provided  in  the  Assessment  Act,  including 
interest,  the  costs  and  charges  of  the  sale,  and  also  all  taxes  Which  have 
accrued  subsequent  to  the  sale,  and  a sum  for  any  year  or  years  in  which 
the  same  may  not  have  been  rated  for  taxes  equal  to  what  would  have 
been  the  taxes  thereon  at  the  current  rate  for  such  year  or  years  if  the 
land  had  been  assessed  to  a private  person,  and  also  interest  upon  the 
several  sums  to  the  time  of  such  redemption;  and  provided  further  that 
nothing  in  this  section  contained  shall  affect  any  rights  which  are  the 
subject  of  litigation  at  the  time  of  the  passing  of  this  Act. 
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was  assumed  that  this  was  a sufficient  compliance  with  the  re- 
quirements of  the  statute.  That  this  advertisement  ever  came  to 
the  notice  of  Sir  Richard  was  not  shewn. 

In  the  Bussell  case  their  Lordships  agreed  with  the  Ontario 
Courts  in  holding  that  the  notice  is  required  to  be  given  to  the 
owner  of  the  lands.  In  that  ease  they  held  upon  the  facts — 
which  are  quite  dissimilar  from  the  facts  of  this  case — that  the 
owner  had  waived  the  notice.  He  was  himself  a member  of  the 
council;  he  knew  of  the  sale;  he  knew  of  the  resolution  of  the 
city  council  to  buy ; he  did  not  complain  of  the  absence  of  notice ; 
and  all  his  conduct  shewed  that  he  had  waived  it.  But  I think 
that  the  decision  of  the  Privy  Council  also  proceeds  upon  the 
ground  that  the  curative  effect  of  the  Act  covers  the  defect 
arising  from  the  omission  to  give  the  required  notice ; as  they  add 
to  this  finding  ([1908]  A.C.  at  p.  501)  : “Their  Lordships  are, 
moreover,  of  opinion  that,  since  the  main  and  obvious  purpose 
and  object  of  the  Legislature  in  passing  the  Act  3 Edw.  VII.  ch. 
86  was  to  validate  sales  made  for  arrears  of  taxes  in  the  carry- 
ing out  of  which  the  requirements  of  the  different  statutes  as  to 
the  mode  in  which  they  should  be  conducted  had  not  been  ob- 
served, and  to  quiet  the  titles  of  those  who  had  purchased  at 
such  sales,  the  statute  should,  where  its  words  permit,  be  con- 
strued so  as  to  effect  that  purpose  and  attain  that  object.  The 
council  can  only  act  through  its  officers.  The  notice  to  be  given 
by  the  council  must  be  given  by  or  through  one  of  its  officers. 
The  omission  to  give  it  may  therefore  be  fairly  held  to  be  ‘a 
failure  or  omission  on  the  part  of  an  official  of  the  said  city’  to 
comply  with  the  requirements  of  the  Consolidated  Assessment 
Act.” 

It  is  to  be  observed  that  the  legislation  is  not  entirely  unfair. 
The  curative  statute  gives  to  the  owner  an  opportunity  to  re- 
deem. Notice  was  given  to  him  by  the  defendants.  No  redemp- 
tion was  made  or  attempted  within  the  time  limited.  Mr.  Flem- 
ing, the  Assessment  Commissioner,  was  seen,  and  promised  to 
recommend  an  extension,  if  asked  for,  permitting  redemption 
within  a year  further.  No  application  for  such  an  extension  was 
made.  After  the  expiry  of  the  year  Mr.  Fleming  was  again 
seen,  and  was  written  to ; and  he  stated  that  in  similar  cases  the 
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council  had  declined  to  allow  redemption,  as  in  so  doing  the 
city  was  placed  in  an  unfair  position.  If  the  property  increased 
in  value,  there  was  redemption;  if  it  decreased,  the  city  was 
allowed  to  keep  the  worthless  asset. 

Following  this,  no  application  was  made  to  the  city  council, 
although  negotiations  were  entered  into  some  time  during  1904 — 
which  came  to  nothing.  The  writ  in  this  action  was  issued 
in  1906,  when  the  property  had  greatly  increased  in  value. 

This  branch  of  the  plaintiffs’  case  also  fails. 

In  the  alternative,  the  plaintiffs  put  forward  the  theory  that 
when  the  defendants  purchase  land  under  the  clauses  in  question, 
they  hold  the  land  as  trustees  to  pay  themselves  the  principal 
amount  due  for  taxes,  and  subject  to  the  obligation  to  account 
to  the  owner  for  any  surplus. 

I can  find  nothing  in  the  statute  to  justify  this.  The  Legis- 
lature gave  to  the  municipality  the  right  to  purchase ; and,  upon 
the  purchase  being  made  and  upon  the  lapse  of  the  redemption 
period  provided,  the  defendants  become  the  owners,  with  as 
absolute  a title  as  any  other  purchaser  at  such  a sale.  This  is 
emphasised  by  the  provision,  found  in  the  same  sub-section,  that 
the  redemption  price  is  to  be,  not  the  purchase-money,  but  the 
full  amount  of  taxes  due  in  respect  of  the  lands. 

The  action  fails,  and  must  be  dismissed  with  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Middleton^  J. 

April  15  and  16.  The  appeal  was  heard  by  Mulock,  0.  J.  Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

George  Bell,  K.C.,  for  the  appellants.  As  regards  the  defence 
of  the  Statute  of  Frauds  pleaded  by  the  defendants,  it  is  sub- 
mitted that,  if  they  are  entitled  to  plead  it,  the  whole  matter 
must  be  gone  into,  and  they  cannot  avail  themselves  of  that  part 
of  the  agreement  which  is  beneficial  to  them,  and  at  the  same 
time  repudiate  the  onerous  part.  The  depositions  of  Sir  Richard 
Cartwright  on  his  examination  for  discovery  are  admissible  as 
evidence  of  the  agreement.  These  depositions  are  oral  testimony 
taken  under  oath  in  presence  of  counsel  for  both  parties,  and  are 
really  equivalent  to  a cross-examination,  and  are  admissible 
under  the  broad  law  of  evidence  as  stated  in  Taylor  on  Evi- 
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dence,  10th  ed.,  p.  354.  He  referred  to  Johnson  v.  Birkett 
(1910),  21  O.L.R.  319,  per  Riddell,  J.,  at  p.  325,  citing  Reid  v. 
Diebel  (1909)*  14  O.W.R.  77 ; Cuff  v.  Frazee  Storage  and  Cartage 
Co.  (1907),  14  O.L.R.  263,  a case  which  is  not  cited  in  the  judg- 
ment of  Riddell,  J.,  above  referred  to.  The  objections  to  the 
validity  of  the  sale  are  not  cured  by  the  Act  3 Edw.  VII.  ch.  86, 
sec.  8,  as  construed  in  the  decision  of  the  Privy  Council  in 
Toronto  C orporation  v.  Russell,  [1908]  A.O.  493,  as  the  grounds 
upon  which  that  case  was  decided  are  not  applicable  to  the  case 
at  bar,  in  which  the  lands  were  vacant  and  not  enclosed,  all  sale 
proceedings  were  taken  without  notice  to  the  original  plaintiff, 
and  the  description  was  altogether  insufficient. 

G.  R.  Geary,  K.C.,  and  C.  M.  Colquhoun,  for  the  respondents, 
argued  that  under  the  Rules  and  cases  the  depositions  of  Sir 
Richard  Cartwright  were  clearly  inadmissible  as  evidence,  and 
the  death  of  the  party  examined  made  no  difference,  there  being 
no  analogy  between  this  case  and  that  of  an  examination  de  bene 
esse.  They  referred  to  Johnson  v.  Birkett,  supra ; Drewitt  v. 
Drewitt  (1888),  58  L.T.R.  684;  Taylor  on  Evidence,  10  th  ed., 
sec.  471,  where  it  is  shewn  how  restricted  the  rule  stated  in  sec. 
464,  relied  on  by  the  appellants,  really  is.  An  examination  for 
discovery  is  not  a giving  of  evidence  in  the  proper  sense — it  is 
for  the  purpose  of  finding  out  what  the  story  of  the  party  ex- 
amined is,  and  is  not  a cross-examination.  Reference  was  also 
made  to  Kennedy  v.  Dodson,  [1895]  1 Ch.  334;  Mack  v.  Dobie 
(1892),  14  P.R.  465.  The  objections  to  the  validity  of  the  sale 
on  such  grounds  as  insufficient  notice,  description,  etc.,  are  suffi- 
ciently answered  by  the  decision  of  the  Privy  Council  in  the  Rus- 
sell case,  interpreting  the  curative  Act,  3 Edw.  VII.  ch.  ;86,  sec.  8. 

Bell,  in  reply. 

May  29.  Mulock,  C. J. : — The  facts  of  this  case  are  fully  set 
forth  in  the  judgment  appealed  from,  and  it  is  not  necessary  to 
amplify  them  here.  The  action  is  to  set  aside  a sale  to  the  de- 
fendant corporation,  for  taxes,  of  certain  lands  in  the  city  of 
Toronto.  Mrs.  Jane  Prittie,  then  owning  these  and  other  lands, 
mortgaged  the  same  to  the  original  plaintiff  on  the  13th  Febru- 
ary, 1892,  to  secure  payment  of  the  sum  of  $43,000.  The  defen- 
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dants  desired  to  acquire  the  fee  simple  of  a portion  of  the  mort- 
gaged lands  for  sewer  purposes,  and,  after  protracted  negotia- 
tions with  Mrs.  Prittie,  the  then  owner  of  the  equity  of  redemp- 
tion, the  council  of  the  municipality  authorised  such  purchase 
from  her  for  the  sum  of  $55,000;  and  the  completion  of  the 
matter  in  the  city’s  behalf  was  placed  in  the  hands  of  their 
solicitor,  Mr.  Biggar. 

In  addition  to  the  plaintiff’s  mortgage,  the  mortgaged  lands 
at  that  time  were  incumbered  with  liens  for  money  owing  under 
various  executions,  and  for  taxes,  including  local  improvement 
rates;  and  Mrs.  Prittie  authorised  the  application  of  the  whole 
of  the  purchase-money,  viz.,  $55,000,  in  payment  of  these  various 
charges,  including  the  sum  of  $28,476.18  to  the  plaintiff  for  the 
purpose  of  obtaining  from  him  a release  from  his  mortgage.  * 

The  $55,000  was  applied  in  accordance  with  Mrs.  Prittie ’s 
direction,  Sir  Richard  Cartwright  receiving  thereout  the  sum  of 
$28,476.18,  whereupon,  on  the  28th  April,  1893,  he  released 
from  his  mortgage  the  lands  being  so  purchased  by  the  city.  On 
the  8th  August,  1894,  he  foreclosed  his  mortgage  on  the  residue 
of  the  mortgaged  lands. 

For  the  plaintiffs  it  was  alleged  at  the  trial,  but  not  proved, 
that  on  the  occasion  of  Sir  Richard  Cartwright  being  paid  the 
$28,476.18,  and  obtaining  the  release  of  his  mortgage,  Mr. 
Biggar  undertook  to  pay,  out  of  Mrs.  Prittie ’s  purchase- 
money,  all  arrears  of  taxes  and  to  commute  all  local  improve- 
ment rates,  due  or  to  become  due,  in  respect  of  the  unreleased 
portion  of  the  mortgaged  lands,  but  that  he  failed  to  do  so ; and 
it  was  contended,  on  behalf  of  the  plaintiffs  by  revivor,  that,  in 
consequence  of  Mr.  Biggar’s  alleged  default,  the  amount  owing 
for  arrears  of  taxes,  and  in  respect  of  which  the  lands  were  sold, 
exceeded  the  amount  which,  having  regard  to  such  agreement, 
would  have  been  properly  chargeable  against  the  said  lands,  and 
that  for  such  reason  the  sale  should  be  set  aside. 

Sir  Richard  Cartwright  had  been  examined  by  the  defendants 
for  discovery,  and,  he  having  died  before  the  trial,  the  plaintiffs 
sought  to  put  in  such  examination  in  support  of  the  plaintiffs’ 
contention  as  to  the  undertaking  by  Mr.  Biggar. 
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The  learned  trial  Judge  refused  to  admit  the  examination, 
and  its  exclusion  at  the  trial  is  one  of  the  present  grounds  of 
appeal. 

Examination  for  discovery,  as  it  exists  to-day,  is  the  creature  of 
the  Consolidated  Rules,  and  the  use  which  may  be  made  of  such 
an  examination  is  fixed  by  Rule  461,  which  is  as  follows:  “Any 
party  may,  at  the  trial  of  an  action  or  issue,  use  in  evidence  any 
part  of  the  examination  of  the  opposite  party;  but  the  Judge 
may  look  at  the  whole  of  the  examination,  and  if  he  is  of  opinion 
that  any  other  part  is  so  connected  with  the  part  to  be  so  used 
that  the  last  mentioned  part  ought  not  to  be  used  without  such 
other  part,  he  may  direct  such  other  part  to  be  put  in  in  evi- 
dence. ’ ’ 

I interpret  this  Rule  as,  in  effect,  saying  that  where  a party 
to  an  action  is  examined  for  discovery  by  another  party  adverse 
in  interest,  the  party  examined  is  not  entitled  to  put  in  evidence 
at  the  trial  any  part  of  his  examination,  unless  the  opposite  party 
shall  have  first  put  in  a portion  thereof;  and,  even  then,  he  is 
entitled  to  put  in  only  so  much  thereof  as  the  trial  Judge,  having 
regard  to  the  portion  already  put  in,  thinks  should  go  in. 

Here,  the  defendants  not  having  put  in  at  the  trial  any  por- 
tion of  Sir  Richard  Cartwright’s  examination  for  discovery,  his 
representatives  are  not  entitled  to  make  use  of  his  examination 
as  evidence,  and  the  trial  Judge  rightly  excluded  the  same. 

Even  admitting  that  Mr.  Biggar  gave  such  an  undertaking,  it 
would  not  bind  the  defendants,  unless  authorised  by  them.  The 
purchase-money  was  payable  to  Mrs.  Prittie,  or  her  appointees, 
and  was  only  applicable  in  such  manner  as  she  might  authorise. 
So  far  as  appears,  Mr.  Biggar  was  not  authorised  by  the  city  to 
give  any  undertaking  in  respect  of  any  portion  of  Mrs.  Prittie ’s 
money;  and  I,  therefore,  fail  to  see  how  the  examination  of  Sir 
Richard,  even  if  admitted,  can  be  of  any  service  to  the  plaintiffs. 
It  is  not  necessary,  therefore,  to  determine  whether  such  examin- 
ation, the  original  plaintiff  being  dead,  is  admissible  at  the  trial 
m behalf  of  the  present  plaintiffs. 

The  tax  deed  to  the  defendants  is  also  attacked,  on  the 
grounds  that  the  lands  are  not  properly  assessed,  or  sufficiently 
described,  as  required  by  the  Assessment  Act  and  amendments; 
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that  no  proper  notice  of  assessment  was  given  or  served;  that 
no  proper  return  was  made  by  the  collector,  and  that  no  proper 
by-law  was  passed  by  the  city  council,  expressing  the  council’s 
desire  that  the  city  should  purchase  the  lands  for  arrears 
of  taxes,  and  authorising  such  purchase,  and  that  no  notice 
was  given  to  the  original  plaintiff  of  the  city ’s  intention 
to  purchase ; the  plaintiffs  contending  that,  by  reason  of 
these  various  matters,  the  tax  deed  was  void  and  should  be  set 
aside,  or,  in  the  alternative,  that  the  plaintiffs  should  be  allowed 
to  redeem  on  payment  of  arrears  of  taxes. 

These  various  objections  are,  I think,  cured  by  sec.  8 of  3 
Edw.  VII.  ch.  86,  as  construed  in  Toronto  Corporation  v.  Bus- 
sell, [1908]  A.O.  493. 

As  to  the  right  of  the  plaintiffs  to  redeem,  they  are  also  pre- 
cluded by  Toronto  Corporation  v.  Bussell , in  which  redemption 
was  also  sought.  The  sale  in  question  in  that  case  was  held  at 
the  same  time  as  the  sale  in  question  here,  and  the  writ  in  the 
action  attacking  it  and  asking  redemption  was  issued  on  the  21st 
September,  1906,  and  it  was  held  that  the  time  for  redemption 
had  already  expired.  In  the  present  case,  the  writ  was  not  issued 
until  the  27th  November,  1906 — also  too  late.  Thus  the  plaintiffs 
are  not  entitled  to  redemption;  and  the  appeal  should,  I think, 
be  dismissed  with  costs. 

Clute,  Sutherland,  and  Leitch,  JJ.,  concurred. 

Riddell,  J. : — I have  had  the  opportunity  of  reading  the 
judgment  of  the  'Chief  Justice,  and  agree  in  the  result  arrived 
at  by  him. 

This  conclusion  I reach  by  a very  plain  and  easy  route.  I 
have  again  considered  the  authorities  and  the  Consolidated 
Rules,  and  am  still  of  the  opinion  arrived  at  in  Johnson  v. 
Birlcett,  21  O.L.R.  319.  There  is  consequently  no  proof  of  the 
alleged  agreement  of  Sir  Richard  Cartwright — and  I do  not  con- 
sider whether,  had  the  agreement  been  proved,  it  could  have  any 
effect. 

In  other  respects  I agree  that  our  hands  are  tied  by  the 
decision  in  Toronto  Corporation  v.  Bussell,  [1908]  A.C.  493. 


Appeal  dismissed. 
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Parent  and  Child — Liability  of  Parent  for  Tort  of  Infant  Child — Assault — 
Former  Assault — Notice  to  Parent — Evidence — Finding  of  Jury — 
General  Verdict — Propensity — Scienter — Perverse  Finding — Effect  of 
Notice — Negligence — Conduct  Shewing  Approval — Rule  as  to  Animals 
— Application  to  Children. 

At  common  law  a parent  is  not,  because  of  his  family  relationship,  legally 
responsible  to  answer  in  damage  for  the  torts  of  his  infant  child. 

Thibodeau  v.  Cheff  (1911),  24  O.L.R.  214,  followed. 

In  this  case,  where  the  plaintiffs  (father  and  infant  son)  sued  the  father 
of  a boy  who  had  kicked  the  infant  plaintiff,  for  damages  for  the  injury 
caused,  it  was  alleged  that  the  same  boy  had  kicked  the  infant  plain- 
tiff some  time  before,  and  that  notice  of  this  was  given  to  the  defend- 
ant. The  jury  found  a general  verdict  in  favour  of  the  plaintiffs:  — 

Held,  that  the  evidence  would  not  warrant  a finding  of  notice  to  the 
father  of  the  previous  kicking. 

Held,  also,  that,  if  the  jury  intended  to  find  that  the  defendant  had  know- 
ledge of  a propensity  to  kick  on  the  part  of  his  son,  the  finding  could 
not  be  allowed  to  stand. 

The  admission  of  the  defendant  that  he  at  one  time  intended  or  was 
inclined  to  pay  something  to  the  plaintiff  was  not  evidence  of  such 
knowledge. 

Thomas  v.  Morgan  (1835),  2 C.M.  & R.  496 , Sayers  v.  Walsh  (1848),  12 
Ir.  L.R.  434,  and  Mason  V.  Morgan  (1865),  24  U.C.R.  328,  referred  to. 

Semble,  that  questions  should  have  been  put  to  the  jury. 

The  jury,  having  found  a general  verdict,  might  not,  having  regard  to 
the  Judge’s  charge,  have  passed  upon  the  question  of  notice  at  all. 

The  whole  finding  of  the  jury  was  perverse  and  against  the  charge;  and 
the  fact  that  the  trial  Judge  was  dissatisfied  with  it  was  of  importance 
in  considering  whether  it  should  stand. 

Held,  however,  that  it  was  not  necessary  to  determine  what  should  be 
done  if  the  jury  had  found  notice;  for,  assuming  notice,  the  plaintiffs’ 
case  was  not  advanced:  there  was  nothing  to  shew  any  knowledge,  and 
therefore  any  approval,  of  a line  of  conduct  on  the  part  of  the  son; 
and  there  was  nothing  upon  which  a finding  of  negligence  could  be 
based. 

When  negligence  is  alleged  as  the  cause  of  an  injury,  it  must  be  proved 
that,  had  the  negligence  not  occurred,  the  injury  would  not  have  been 
sustained.  In  this  case,  if  the  father  had  had  notice,  he  could  have  done 
nothing  more  than  rebuke  and  admonish  the  child. 

The  rule  as  to  animals — “a  dog  is  entitled  to  his  first  bite” — is  not  appli- 
cable to  children. 

Judgment  of  Boyd,  C.,  in  favour  of  the  plaintiffs,  upon  the  verdict  of  the 
jury,  set  aside,  and  action  dismissed. 

Appeal  by  the  defendant  from  the  judgment  of  Boyd,  C., 
who  tried  the  action  with  a jury  at  Orangeville. 


Thomas  Corby’s  son,  Nelson  Corby,  a boy  of  ten  years,  was, 
in  September,  1911,  kicked  by  Elwood  Foster,  twelve  years  old, 
and  rather  seriously  hurt.  Nelson  Corby  and  Thomas  Corby 
sued  the  father  of  Elwood  Foster  for  damages. 
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The  jury  found  for  the  plaintiffs  with  damages  assessed  at 
$200;  and  the  Chancellor  directed  judgment  for  this  sum  with 

Corby 

V. 

Foster. 

County  Court  costs  and  a set-off. 

May  16.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

W.  E.  Raney , K.C.,  for  the  defendant.  The  jury  were  wrong 
in  finding  scienter  on  the  part  of  the  father  of  Poster,  if  they 
did  so  find.  The  fact  that  the  father  had  at  one  time  intended 
to  settle  the  case  was  not  evidence  from  which  scienter  could 
be  deduced.  But  it  is  not  clear  that  the  jury  found  knowledge 
in  the  father  of  the  son’s  propensity  to  kick.  I submit  that  the 
jury’s  verdict  is  perverse.  In  order  that  a father  may  be  made 
liable  for  the  tort  of  his  child,  it  must  be  shewn  that  he  in  some 
way  sanctions  the  tort,  or  ratifies  it:  Thibodeau  v.  Cheff  (1911), 
24  O.L.R.  214.  No  such  consent  or  approval  was  shewn  here. 
At  common  law  a parent  was  not,  because  of  relationship,  re- 
sponsible for  the  torts  of  his  infant  child.  There  was  no  negli- 
gence shewn  here.  The  father  could  not  chain  up  his  son,  as  he 
could  a wild  animal,  even  if  he  knew  that  the  son  was  of  a vicious 
habit;  and  the  cases  dealing  with  the  responsibility  of  an 
owner  of  animals  ferce  naturae  do  not  apply. 

G.  M.  Vance , K.C.,  and  C.  R.  McKeown , K.C.,  for  the  plain- 
tiffs. We  do  not  question  the  statement  that  at  common  law  a 
parent  was  not  responsible  for  the  torts  of  his  child.  But  here, 
we  submit,  the  evidence  shewed  that  the  father  was  aware  of 
the  viciousness  of  his  boy,  having  been  notified  of  a previous 
kicking  by  him  of  the  infant  plaintiff,  and  the  jury  have  found 
scienter  on  the  part  of  the  defendant.  We  rely  upon  this 
scienter  to  support  the  judgment : Thibodeau  v.  Cheff , 24  O.L.R. 
214;  Moran  v.  Burroughs  (1912),  27  O.L.R.  539.  There  was 
enough  evidence  for  the  learned  Chancellor  to  let  the  case  go 
to  the  jury — and  they  have  decided  it.  It  seemed  to  be  taken 
for  granted  at  the  trial  that  once  scienter  was  established,  the 
father  would  be  liable.  In  Walker  v.  Canadian  Pacific  R.W.  Co. 
(not  reported)  it  was  decided  by  the  Supreme  Court  of  Canada 
that,  if  there  is  any  evidence  to  go  to  the  jury,  it  is  not  for  an 
appellate  Court  to  question  their  finding.  The  intention  on  the 
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father’s  part  to  settle  the  action  was  evidence  of  scienter : 
Thomas  v.  Morgan  (1835),  2 C.M.  & R.  496;  Mason  v.  Morgan 
(1865),  24  U.C.R.  328. 

Raney,  in  reply. 

May  29.  The  judgment  of  the  Court  was  delivered  by  Riddell, 
J. : — The  rule  of  the  common  law,  differing  from  that  of  the 
civil  law,  is,  that  “a  parent  is  not,  because  of  his  family  rela- 
tionship, legally  responsible  to  answer  in  damage  for  the  torts 
of  his  infant  child:”  Thibodeau  v.  Cheff,  24  O.L.R.  214,  218, 
and  cases  cited.  This  law  is  not  disputed  by  the  plaintiffs,  but 
they  contend  that,  in  the  particular  circumstances  of  this  case, 
a liability  exists.  What  is  relied  upon  is  an  alleged  kicking 
by  the  same  boy  of  the  infant  plaintiff  some  time  before,  and 
notice  of  this  given  to  the  defendant.  The  adult  plaintiff 
swears  that,  the  spring  before,  Nelson  (in  the  notes  the  word 
appears  Elwood,  but  this  is  clearly  an  error)  told  him  that 
Elwood  had  kicked  him — that  he  went  up  to  see  Foster,  the  de- 
fendant, about  it  and  told  him,  “If  he  didn’t  take  care  of  his 
boy,  I would  not  come  back  no  more  to  him  for  kicking.”  On 
cross-examination  he  says,  on  being  pressed:  “Of  course  I told 
him,  else  I wouldn’t  have  went  up  ...  I did  tell  him  and 
he  knows  it  too  . . . the  spring  before  the  accident,  the  one 

time  I went  there.”  After  some  shuffling,  his  Lordship  took 
the  witness  in  hand  and  asked  him : ‘ ‘ Did  you  certainly  tell  him 
that  his  boy  had  kicked  your  boy?”  And  he  answered,  “Well, 
that  almost  slips  my  memory.”  Again:  “His  Lordship:  Foster 
swears  you  did  not  tell  him.  What  do  you  swear — that  you 
did  tell  him?  A.  I know  he  was  rough  with  the  boy  all  right 
enough,  your  Honour.” 

On  the  examination  for  discovery,  the  adult  plaintiff  answers 
as  follows  (I  extract  all  that  was  read  at  the  trial)  : — 

“40.  Q.  I see  you  say  here  in  your  statement  of  claim  that 
you  had  spoken  to  Mr.  Foster  about  his  boy?  A.  Yes. 

“41.  Q.  When  was  that?  A.  Over  a year  ago  I went  up. 

“42.  Q.  Before  this  accident?  A.  Yes,  the  boy  had  been 

“43.  Q.  And  what  did  you  tell  him?  A.  I didn’t  tell  him 
very  much  of  anything — it  was  something  about  a ball,  the  boy 
and  him  had  a fuss  about. 
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“44.  Q.  And  you  made  a complaint?  A.  I told  him  about 
that  and  if  it  occurred  again  I would  not  go  back  to  him.  . . . 

“46.  Q.  If  what  would  occur  again?  A.  Him  kicking  the 
boy. 

“47.  Q.  Do  you  mean  to  say  he, kicked  him  before  this?  A. 
He  did  and  I can  prove  it. 

“48.  Q.  Was  that  the  complaint  you  made  to  Mr.  Poster  at 
that  time?  A.  No. 

“49.  Q.  I want  to  know  the  complaint  you  made  at  that 
time  to  him  shortly  before  this  action  ? A.  I am  not  prepared  to 
answer  that  question  just  now. 

“50.  Q.  I want  to  know  what  you  told  him?  A.  I did  tell 
him;  he  would  not  listen  to  me  at  all,  Poster  would  not. 

“51.  Q.  What  complaint  did  you  make  about  the  boy?  A.  I 
asked  him,  says  I to  him,  ‘What  kind  of  talk  is  this  that  your 
boy  has  been  going  on  at  school  accusing  him  for  stealing  a 
ball?’  Josh  Copeland’s  boy  had  told  him. 

“52.  Q.  That  was  the  complaint,  the  stealing  of  a ball?  A. 
Yes. 

“53.  Q.  And  you  made  no  complaint  then  to  Mr.  Poster 
about  his  boy  being  rough?  A.  No,  I did  not.  We  did  not  want 
to  be  quarrelling  . . . 

‘ ‘ 54.  Q.  Did  you  ever  before  this  accident  make  any  complaint 
of  his  boy  kicking  your  boy?  A.  Not  any  more  than  what  I said. 

“55.  Q.  And  that  is  about  the  stealing  of  the  ball?  A.  Yes.” 

It  seems  to  me  quite  plain  that,  while  the  witness  does 
at  times  venture  the  assertion  that  he  told  the  defendant  that 
the  one  boy  had  kicked  the  other,  whenever  he  is  brought 
directly  to  the  point  he  will  not  pledge  his  oath  that  he  did  so 
■ — but  his  story  agrees  in  substance  with  that  of  the  defendant, 
his  wife,  and  the  independent  witness  McCormick.  It  seems 
that  a ball  had-  been  lost  at  the  school  which  both  boys  attended, 
and  young  Poster  said  of  or  to  young  Corby  that  he  guessed  he 
had  stolen  the  ball  like  his  old  dad— the  elder  Corby  came  to 
Foster’s  and  complained  of  this — but,  as  the  defendant  and  his 
witnesses  say,  no  other  complaint  was  made. 

It  would  be  wholly  unsafe,  in  my  view,  to  allow  a jury  to 
.find  notice  to  the  father  of  the  previous  kicking  in  that  state 
of  the  evidence. 
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No  one  has  any  desire  to  depart  in  the  least  from  the  well- 
established  rule  that  “the  credibility  of  witnesses,  the  reli- 
ability of  their  stories,  the  balancing  of  probabilities,  is  ex- 
clusively for”  the  jury,  “and  an  appellate  tribunal  may  not 
enter  upon  that  field  of  inquiry:”  per  Anglin,  J.,  in  Walker 
v.  Canadian  Pacific  B.W.  Co.,  in  the  Supreme  Court  (not  yet 
reported),  citing  Toronto  B.W.  Co.  v.  King , [1908]  A.O.  260. 

The  case  in  the  Supreme  Court  was  one  of  “utterly  conflict- 
ing and  irreconcilable  evidence  given  on  the  material  facts  by 
witnesses  for  the  plaintiff  and  those  for  the  defence”  ( per 
Davies,  J.) — us  are  most,  if  not  all,  of  the  reported  cases  in 
which  the  doctrine  is  laid  down  or  applied — and  I should  be 
loath  to  apply  it  to  the  full  extent  in  a case  in  which  the  wit- 
nesses for  the  plaintiff,  when  the  matter  was  brought  squarely 
to  their  attention,  told  a story  that  agreed  with  that  of  the 
witnesses  for  the  defence. 

It  is  argued  that  the  conduct  of  the  defendant  is  some  evi- 
dence of  knowledge  of  a propensity  to  kick  on  the  part  of  his 
son. 

Dr.  McGibbon  says  that,  meeting  the  defendant  one  night 
on  the  road,  he  “told  him  the  cheapest  and  quietest  and  nicest 
way  would  be  for  a settlement,”  and  the  defendant  then  said 
“that  he  fully  intended  to  settle  with  Mr.  Corby,  but  he  had 
gotten  a very  insulting  letter  on  behalf  of  Mr.  Corby,  which 
had  completely  changed  his  mind,  and  from  the  time  he  had  got 
the  letter  he  was  resolved  not  to  do  so.”  The  defendant  says: 
“I  had  no  right  to  help  him  ...  I would  not  have  minded 
helping  pay  the  boy’s  bill,  had  it  not  been  for  the  insulting 
letter.  The  letter  asked  for  the  doctor’s  bill  and  for  disfigure- 
ment of  the  boy  ...  He  just  thought  I had  to  do  it,  I 
guess  ...  I told  you  I didn’t  like  that  letter  and  neither 
I do.  . . .” 

The  letter  produced  does  not  appear  to  be  improper:  it  is 
not  even  a demand  for  amends  or  compensation,  but  rather  a 
request : and,  reading  it  calmly,  one  cannot  see  why  such  offence 
was  taken  at  it.  But  it  seems  that  the  defendant  considered  it 
a claim  that  he  was  legally  liable,  and  so  treated  it ; and,  taking 
offence,  changed  his  intention — perhaps  “inclination”  would 
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better  express  his  state  of  mind — accordingly.  It  would,  in 
my  view,  be  carrying  the  law  to  an  absurd  length  to  hold  that 
this  state  of  mind  was  evidence  of  scienter , of  knowledge 
that  his  son  had  a vicious  habit  of  kicking  or  had  kicked 
before.  In  Thomas  v.  Morgan , 2 C.M.  & R.  496,  the  de- 
fendant, on  being  informed  that  his  dogs  had  bitten  the  plain- 
tiff’s cattle,  offered  that,  if  it  could  be  proved  that  his  dogs  had 
done  it,  he  would  settle  for  the  cattle.  Williams,  J.,  the  trial 
Judge,  ruled  that  this  was  no  evidence  of  scienter ; in  term,  the 
Court  of  Exchequer  (Abinger,  C.B.,  Parke,  Bolland,  Alderson, 
and  Gurney,  BB.)  held  otherwise.  Parke,  B.,  giving  the 
judgment  of  the  Court,  says  (p.  502)  : “It  is  clear  from  the 
Judge’s  notes  that  the  question  has  not  been  left  to  the  jury, 
whether  the  offer  of  compromise  was  not  an  admission  of  his 
liability;  and  the  learned  Judge  who  tried  the  cause  informs  us 
that  he  has  no  recollection  of  being  called  on  to  leave  it  to  the 
jury.  Now,  certainly,  the  Court  think,  strictly  speaking,  and 
we  all  concur  in  that  opinion,  that  the  evidence  ought  to  have 
been  submitted  to  the  jury;  but  that  it  ought  to  have  been 
submitted  to  them  with  a strong  observation  in  favour  of  the 
defendant.  Lord  Ellenborough  thought  it  entitled  to  so  little 
weight  that  he  refused  to  leave  it  to  a jury.  But  though  we 
think,  strictly  speaking,  it  is  a fact  to  go  to  the  jury,  yet  it 
ought  to  have  little  or  no  weight  at  all  with  them,  for  the  offer 
may  have  been  made  from  motives  of  charity,  without  any  ad- 
mission of  liability  at  all.  We  think,  therefore,  that  we  cannot 
in  this  case  direct  a verdict  for  the  plaintiff;  and  it  seems  to 
us  that  we  ought  not  to  send  the  case  down  to  a new  trial,  when 
the  fact,  if  it  had  been  submitted  to  the  jury,  ought  to  have 
been  submitted  with  such  strong  observations  as  to  make  it 
very  improbable  that  they  would  find  for  the  plaintiff.”  The 
plaintiff’s  rule  was  discharged.  This  means  that  an  offer  to 
settle  is,  and  is  nothing  more  than,  a mere  adminiculum  of 
evidence  which  ought  to  have  “little  or  no  weight  at  all.” 
(The  case  in  which  Lord  Ellenborough  refused  to  consider  an 
offer  to  pay  any  evidence  at  all  against  the  defendant  is  Beck 
v.  Dyson  (1815),  4 Camp.  198). 
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Not  unlike  this  is  the  Irish  case,  Sayers  v.  Walsh  (1848), 
12  Ir.  L.R.  434,  where,  after  the  defendant’s  dog  had  bitten 
the  plaintiff’s  mare,  the  defendant  went  to  the  plaintiff’s  house 
and  tried  to  settle  for  the  accident,  said  the  dog  had  slipped 
out,  and  that  he  was  sorry  for  what  had  happened. 
Pennefather,  B.  (p.  436)  : “I  think  that  the  jury  were  at  liberty 
to  infer  knowledge  from  the  dog  having  been  previously  tied 
up,  and  the  defendant’s  saying  that  he  was  sorry  that  the 
dog  had  been  let  slip  out.”  Counsel  for  the  defendant  pressing 
Thomas  v.  Morgan  on  the  Court,  Pennefather,  B.,  said:  “That 
wants  one  other  ingredient  in  this  case,  that  the  defendant  said 
‘the  dog  had  slipped  out.’  ” Counsel  retorted:  “But  there 
was  a promise  to  pay ; and  if  you  take  the  promise  to  pay  out  of 
this  case  what  remains?”  Pennefather,  B.,  answered:  “In  this 
case  there  is  the  expression  of  the  defendant  that  it  was  an 
unfortunate  occurrence,  that  the  dog  had  slipped  out,  and 
then  the  offer  to  make  amends.” 

In  Mason  v.  Morgan,  24  U.C.R.  328,  the  defendant ’s  bull 
broke  into  the  plaintiff  ’s  field  and  killed  his  mare — the  defend- 
ant admitted  more  than  once  that  his  bull  had  done  the  injury, 
and  offered  the  plaintiff  $10.  The  trial  Judge,  Harrison,  Co. 
C.J.  (County  Court  of  the  United  Counties  of  York  and  Peel), 
having  Thomas  v.  Morgan  before  him  when  he  charged  the 
jury,  “told  them  that  the  prompt  and  direct  admission  by  the 
defendant  that  his  bull  had  done  the  injury,  and  his  offer  of 
recompense,  were  proper  evidence  for  them  to  consider  whether 
the  defendant  knew  anything  of  the  propensity  of  the  animal,  ’ ’ 
and  accompanied  the  statement  with  the  strong  observation 
mentioned  in  Thomas  v.  Morgan.  This  course  was  approved  by 
the  full  Court  of  the  Queen’s  Bench  (Draper,  C.J.,  Hagarty 
and  Morrison,  JJ.). 

The  whole  question  is  discussed  with  great  fulness  and 
ability  and  with  an  abundant  quotation  of  authorities  in  Wig- 
more  on  Evidence,  vol.  2,  secs.  1061  (c),  1062;  the  English  and 
American  cases  are  cited  in  n.  1 to  sec.  1062. 

It  may  be  that  when  the  owner  of  an  animal  which  has  done 
injury  is  informed  of  such  act,  if  he,  without  protecting  him- 
self by  stating  that  what  he  does  is  without  prejudice  or  by 
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denying  all  legal  obligation  or  the  like,  makes  an  offer  to  settle, 
such  offer  is  some  evidence  of  scienter — but  that  is  because,  if 
he  did  not  intend  his  offer#  to  be  considered  an  admission  of 
liability,  he  could  and  should  have  protected  himself.  The  case 
is  wholly  different  when  all  that  appears  is  an  intention  or 
inclination  to  pay  something  not  manifested  to  the  other  party. 
No  one  can  protect  himself  against  his  own  thoughts  or  give 
warning  to  himself  that  he  must  not  take  charity  or  a desire  for 
peace  for  knowledge  of  legal  liability.  It  would  be  intolerable 
if,  because  a defendant  said,  “At  one  time  I thought  I would 
settle  this  claim,  but  I changed  my  mind,”'  a jury  might  infer 
that  he  admitted  the  justice  of  the  claim ; and  the  same  remarks 
apply  to  the  discussion  the  defendant  is  said  to  have  had  with 
his  wife  about  settling,  or  rather  paying — for  no  demand  had 
been  made.  It  would  be  absurd  to  say  that  a man  must  check 
at  their  origin  all  generous  thoughts,  that  he  must  not  even 
discuss  with  his  wife  a generous  action,  at  the  peril  of  being 
considered  to  admit  a legal  liability. 

Having  now  set  out  all  the  evidence  of  scienter , it  seems  to 
me  that,  if  the  jury  intended  to  find  that  the  defendant  had 
knowledge  of  a propensity  to  kick  in  his  son,  the  finding  could 
not  be  allowed  to  stand — I think  we  should  at  least  send  the 
case  back  for  a new  trial.  It  is  not  a case  like  Toronto  R.W. 
Co.  v.  King,  [1908]  A.C.  260,  where  “ there  is  no  preponder- 
ance of  evidence  in  the  case  against  which  the  jury  have 
found”  (p.  267)  ; but  rather  the  evidence  does  “so  strongly 
preponderate  against  the  verdict  as  to  lead  to  the  conclusion 
that  the  jury  have  either  wilfully  disregarded  the  evidence  or 
failed  to  understand  or  appreciate  it” — “the  weight  of  evidence 
so  strongly  preponderates  in  favour  of  the  defendant”  “that 
the  verdict  was  unsatisfactory,”  “the  verdict  is  one  which  a 
jury  viewing  the  evidence  reasonably  could  not  properly  find:” 
F errand  v.  Bingley  Township  District  Local  Board  (1891),  8 
Times  L.R.  70  (C.A.)  ; Metropolitan  Life  Insurance  Co.  v.  Mon- 
treal Coal  and  Towing  Co.  (1904),  35  S.C.R.  366,  at  p.  271; 
Walker  v.  Canadian  Pacific  R.W.  Co.,  ut  supra,  per  Anglin,  J. 
And  to  “say  that  a new  trial  ought  not  to  be  granted  if  the  evi- 
dence strongly  preponderated  on  one  side  . . . would  be 
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tantamount  to  saying  that  a verdict  ought  not  to  be  disturbed 
no  matter  how  strongly  against  the  weight  of  evidence  it 
might  be:”  per  Lopes,  L.J.,  in  F errand  v.  Bingley  Township 
District  Local  Board , 8 Times  L.R.  at  p.  71. 

In  the  present  case  I do  not  think  that  the  jury  have  neces- 
sarily found  notice.  The  Chancellor  did  not  put  questions  to 
the  jury,  as,  with  great  respect,  I think  should  have  been  done, 
but  allowed  them  to  find  a general  verdict.  A perusal  of  the 
charge  shews  that  the  jury  may  not  have  passed  upon  the  ques- 
tion at  all — which  would  be  another  reason  for  ordering  a 
new  trial  at  least. 

Moreover,  the  whole  finding  of  the  jury  is  perverse,  against 
the  charge.  It  is  quite  true  that  a new  trial  will  not  be  granted, 
much  less  a verdict  reversed,  simply  becaue  the  trial  Judge  is 
not  satisfied  with  it:  Fraser  v.  Drew  (1900),  30  S.C.R.  241. 
But  this  is  of  no  slight  importance.  In  Aitken  v.  McMeckan, 
[1895]  A.C.  310,  at  p.  316,  the  Judicial  Committee  said:  “Their 
Lordships  are  not  unmindful  of  the  weight  due  to  the  verdict 
of  the  jury,  which  should  not  be  set  aide  merely  because  the 
Judge  is  of  opinion  that  if  he  were  the  jury  he  would  have 
found  the  other  way.  Still  it  is  by  no  means  an  immaterial 
circumstance  that  the  learned  Chief  Justice  who  tried  the  case 
stated  that  he  was  not  satisfied  with  the  verdict,  and  that  in 
his  opinion  it  was  wrong.”  (The  Chancellor  has  made  such 
statements  in  this  case). 

I do  not,  however,  think  in  the  present  case  that  we  need 
determine  what  should  be  done  if  the  jury  had  found  notice; 
for,  assuming  notice,  the  plaintiffs’  case  is  not  advanced. 

All  the  cases  in  which  a father  has  been  made  liable  for 
the  act  of  his  child  are  cases  in  which  “the  father  has  know- 
ledge of  the  wrongdoing  and  consents  to  it,  where  he  directs  it, 
where  he  sanctions  it,  where  he  ratifies  it  or  participates  in 
the  fruits  of  it,”  because  then  “he  becomes  in  effect  a party 
to  it:”  Thibodeau  v.  Cheff  (1911),  24  O.L.R.  214.  And  where 
there  does  not  exist  any  express  consent,  etc.,  circumstances  may 
be  such  that  a jury  may  infer  consent,  etc.  For  example,  in 
Beedy  v.  Reding  (1839),  16  Maine  362,  the  minor  sons  of  the 
defendant,  being  at  the  time  members  of  his  family,  with  his  team 
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three  several  times  hauled  away  the  plaintiff’s  wood.  The  plain- 
tiff sued  for  the  value  of  wood  taken  away  later  by  these  same 
sons — his  counsel  argued  (p.  363)  ; “The  minors  were  seen  with 
the  defendant’s  team  repeatedly  hauling  away  the  plaintiff’s 
wood,  and  the  jury  had  good  reason  to  infer  that  it  was  done 
with  the  assent  and  even  direction  of  their  father.”  The  Court 
said:  “This  could  hardly  have  been  done  without  the  defend- 
ant’s knowledge,  if  it  had  not  his  approbation.  . . . Con- 
sidering the  relation  in  which  he  stood,  and  the  repeated  use  of 
his  team  in  getting  the  wood,  it  would  not  be  easy  for  him  to 
escape  legal  liability,  upon  a just  view  of  the  facts.” 

In  Hoverson  v.  Noker  (1884),  60  Wis.  511,  50  Am.  Reps. 
381,  a father  permitted  his  sons  upon  his  premises  to  shout, 
fire  off  pistols,  etc.,  when  persons  were  passing  along  the  high- 
way in  front  of  his  house,  and  it  was  held  that  permitting  his 
children  to  act  as  indicated  rendered  him  liable,  because  he  had 
control  of  the  premises  as  well  as  the  children.  And  the  ques- 
tion to  be  left  to  the  jury,  “Did  the  defendant  . . . direct 

his  sons  ...  to  make  the  noise  they  did  when  the  plaintiffs 
were  passing  . . . with  their  team?”  might  be  answered  in 

the  affirmative,  though  the  jury  might  be  unable  to  find  evidence 
that  he  did  so  direct  it  by  express  words  of  command  (p.  383). 

In  Johnson  v.  Glidden  (1898),  11  S.  Dak.  237,  74  Am.  St. 
Reps.  795,  the  defendant  had  placed  a gun  in  the  hands  of  his 
son,  of  about  thirteen  years  of  age ; the  son,  to  the  knowledge 
of  the  defendant,  conducted  himself  in  a most  reckless  and  un- 
lawful manner  with  the  gun;  but  the  father  still  left  him  in 
possession  and  control  of  the  gun.  The  Court  said:  “The  jury 
was  justified  ii^  concluding  from  all  the  evidence  that  he 
not  only  failed  to  exercise  his  parental  authority  to  prevent  a 
continuation  of  such  conduct,  but,  by  his  own  conduct,  en- 
couraged, countenanced,  and  consented  to  the  course  being 
pursued  by  his  son.” 

In  Baker  v.  Haldeman  (1857),  24  Mo.  219,  it  was  held  that 
a charge,  “Unless  the  plaintiff  has  established  that  the  boy 
was  of  a vicious  disposition  and  habits,  and  that  the  father 
knew  it  at  the  time,  he  is  not  responsible  in  damages  for  the 
injury  sustained,”  was  too  favourable  to  the  plaintiff. 
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In  Dunks  v.  Grey  (Circ.  Ct.  E.D.  Penna.,  1880),  3 Fed. 
Repr.  862,  Grey  had  in  his  employ  his  son,  fourteen  years  of 
age,  who  became  a good  business  man,  and  at  eighteen,  with  the 
consent  of  the  defendant,  assumed  the  general  management 
of  the  business,  his  father  acting  as  travelling  salesman.  The 
plaintiff  obtained  an  injunction  against  the  defendant  to  re- 
strain him  from  selling  articles  infringing  his  copyright — the 
defendant  personally  refrained,  and  the  son  went  on  and  sold 
them  without  interference  by  the  defendant.  The  Master  found 
that  the  son  was  still  in  his  father’s  control,  and  the  father 
had  no  intention  of  wholly  emancipating  him,  and  held  that 
he  “could  not  quietly  acquiesce  in  the  sale  of  the  prohibited 
articles  by  his  minor  son  in  the  course  of  a business  in  which 
he  was  himself  employed  and  from  which  he  drew  his  salary.” 
An  attachment  was  ordered,  not  to  issue  if  the  defendant  should 
obtain  from  his  son  and  file  in  Court  an  agreement  to  refrain 
from  selling  such  articles. 

There  are  many  other  cases  referred  to  in  the  notes  to  John- 
son v.  Glidden,  74  Am.  St.  Reps,  at  pp.  801  et  seq. 

Our  own  case  of  Thibodeau  v.  Cheff,  24  O.L.R.  214,  is  also 
in  point.  The  lad  there  was  of  weak  mind,  and  was  allowed  by 
his  father  to  carry  matches,  and,  with  knowledge  of  his  being  a 
dangerous  person  to  be  at  large,  no  constraint  was  placed  upon 
his  actions.  This  was  complained  of  time  and  again  by  the 
neighbours,  but  the  father  did  not  keep  a watch  on  his  imbecile 
son.  Any  jury  would  find  that  this  was  an  approval  of  his 
son’s  manner  of  acting.  In  this  case  and  like  cases  the  maxims 
“ Qui  non  prohibet  quod  prohibere  potest,  assentire  videtur,” 
“Qui  non  obstat  cui  ob stare  potest,  facer e videtur  ” (2  Inst. 
305;  Morgan  v.  Thomas  (1853),  8 Ex.  302,  per  Parke,  B.,  at  p. 
304:  1 Bl.  Com.  430;  Beedy  v.  Reding,  16  Maine  362),  are 
rightly  applicable— though  they  are  by  no  means  universally 
true  and  must  be  applied  with  very  great  caution. 

There  is  nothing  in  the  present  case  to  shew  any  knowledge, 
and  therefore  any  approval,  of  a line  of  conduct  on  the  part 
of  the  son. 

And  there  is  nothing  upon  which  a finding  of  negligence 
can  be  based.  All  that  is  alleged  is,  that  in  the  spring  of 
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1910,  or  that  of  1911,  the  defendant  was  told  that  his  son 
had  kicked  the  infant  defendant,  whether  by  accident  or  not 
but  probably  intentionally,  whether  a gentle  kick  or  not,  in 
fun  or  otherwise  (it  was  on  the  legs  and  apparently  not  doing 
great,  if  any,  harm),  does  not  appear.  The  lads  do  not  seem  to 
have  been  on  bad  terms — what  was  there  to  lead  the  defendant 
to  expect  that,  some  months  thereafter,  his  son  would  kick  the 
other  boy  again? 

The  Chancellor  asked  at  the  trial,  what  could  the  father 
have  done?  and  the  question  was  repeated  in  the  argument  be- 
fore us.  The  only  answer  before  us  was  “ something,  he  should 
have  done  something.  ” He  could  not  shut  up  the  lad  or  be 
with  him  all  the  time — the  boy  does  not  seem  to  have  been  differ- 
ent from  the  ordinary  run  of  boys  in  the  country,  no  better, 
no  worse.  While  there  is  nothing  to  shew  that  the  father  re- 
buked him  for  the  first  kicking,  there  is  nothing  to  shew  that 
he  did  not  (except  that  he  says  he  knew  nothing  of  it)  ; there  is 
nothing  to  indicate  that  the  defendant  did  not  by  precept  and 
example  do  all  in  his  power  to  bring  up  his  boy  in  the  right 
way.  What  could  he  have  done  that  would  have  been  effectual 
to  prevent  the  occurrence  here  complained  of?  Is  it  not  com- 
mon knowledge,  familiar  as  household  words,  that,  with  all 
possible  care  in  education  and  training,  a boy,  if  he  is  a real 
boy  and  not  an  epicene,  will  break  out  now  and  then,  nature  will 
shew  herself,  and  accidents  will  happen? 

When  negligence  is  alleged  as  the  cause  of  action,  it  must 
be  proved  that,  had  the  negligence  not  occurred,  the  accident 
would  not  have  happened — is  there  anything  to  prove  that,  had 
the  boy  been  .rebuked,  chastised,  admonished,  prayed  over  ad 
libitum,  he  would  not  have  acted  as  he  did? 

In  the  cases  cited,  the  father  could  have  kept  his  son  from 
having  matches,  -from  using  his  team  for  drawing  wood,  from 
firing  off  pistols  on  his  property,  from  carrying  a gun,  etc., 
etc.,  but  what  could  this  defendant  have  done? 

An  attempt  was  made  to  bring  the  case  within  the  rule  as 
to  animals  owned  by  a defendant — but  the  same  rules  do  not 
apply  to  a beast  which  is  owned  by  some  one  and  a child  who  is 
not.  A beast  is  not  responsible  for  its  trespasses,  a child  is. 
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The  simple  fact  that  a dog  has  bitten  a human  being  once, 
to  the  knowledge  of  his  master,  is  enough  to  make  that  master 
liable  in  damages  if  the  dog  bite  a human  being  again.  The 
reason  for  this  rule  has  been  more  than  once  laid  down  authori- 
tatively, and  it  is  that  an  owner  of  an  animal  ferce  natural  is 
liable  for  injury  done  by  such  animal,  but  not  in  the  case  of  an 
anima]  mansuetce  naturce.  A domestic  animal  is,  primd  facie, 
mansuetce  naturae,  but  by  biting,  etc.,  it  shews  its  real  nature  to 
be  feram — if  the  owner  becomes  aware  of  this  he  must  thereafter 
keep  it  at  his  peril,  like  all  other  animals  ferce  naturae:  Fleem- 
ing  v.  Orr  (1855),  25  L.T.O.S.  73;  Charlwood  v.  Greig  (1851), 
3 C.  & K.  48.  “The  vicious  tendency  of  the  animal  never  can 
be  known  till  some  mischief  is  done  . . . every  dog  is  en- 
titled to  have  at  least  one  worry,  and  every  bull  one  thrust, 
without  rendering  its  master  responsible:”  per  Lord  Cockbum, 
stating  the  English  law,  at  p.  74  of  25  L.T.  O.S. 

“The  law  certainly  is,  as  has  been  stated  by  a Scotch  Judge, 
that  every  dog  may  bite  a person  once  without  rendering  his 
master  liable  for  the  injury  he  occasions:”  per  Willes,  J.,  in 
Jones  v.  Owen  (1871),  24  L.T.N.S.  587. 

“The  popular  knowledge  of  the  law  on  this  subject  is 
summed  up  in  the  saying  that  a dog  is  entitled  to  his  first 
bite:”  Manson’s  Law  Relating  to  Dogs  (1893),  p.  2.  Till  that 
time,  the  first  bite,  the  first  worry,  the  first  thrust,  the  animal 
is  supposed  with  reason  to  be  mansuetce  naturae ; but  notice  of 
such  an  act  fixes  the  master  with  knowledge  that  the  animal  is 
different  from  the  generality  of  his  species.  Chief  Justice  Lee 
many  years  ago  in  Smith  v.  Pelah  (1746),  2 Str.  1263,  ruled 
“that  if  a dog  has  once  bit  a man,  and  the  owner  having  notice 
thereof  keeps  the  dog,  and  lets  him  go  about,  or  lie  at  his  door, 
an  action  will  lie  against  him  at  the  suit  of  a person  who  is  bit, 
though  it  happened  by  such  person’s  treading  on  the  dog’s  toes, 
for  it  was  owing  to  his  not  hanging  the  dog  on  the  first  notice.  ’ ’ 

But  boys  cannot  be  placed  in  a class  like  beasts  and  labelled  ferce 
naturce  or  mansuetce  naturae  (most  parents  probably  consider  their 
own  children  mansuetce  naturce  and  those  of  their  neighbours  ferce 
naturce) ; nor,  when  a father  is  notified  of  an  act  of  violence  on 
the  part  of  his  son,  can  he  hang  him — the  patria  potestas  under 
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the  ancient  civil  law  gave  the  father  the  power  of  life  and  death, 
'but  the  common  law  does  not  recognise  such  an  extreme  right. 
Nor  can  the  father  tie  up  his  son — if  he  is  ordinarily  compos 
mentis — he  must  keep  him  and  let  him  go  about. 

The  rules  about  dogs  have  never  been  applied  to  boys,  and 
we  should  not  be  the  first  to  apply  them. 

I think  that  the  appeal  should  be  allowed  with  costs  and  the 
action  dismissed  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Beckman  v.  Wallace. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — False  Signature  to 
Written  Offer — Fraud  of  Agent  of  Purchaser  Inducing  Vendor  to  Con- 
tract— Right  of  Vendor  to  Repudiate — Refusal  to  Perform  Contract  on 
Different  Grounds  before  Discovery  of  Fraud — Ratification — Specific 
Performance — Damages. 

If  there  be  a fraudulent  misrepresentation  as  to  any  part  of  that  which 
induces  a party  to  enter  into  a contract,  the  party  may  repudiate  the 
contract. 

The  agent  of  the  plaintiff  brought  the  defendant  a written  offer  for  the 
purchase  of  land  owned  by  her;  she  refused  to  accept  the  offer  unless  it 
was  signed  by  the  plaintiff’s  wife;  and  the  agent  went  away  and  came 
back  with  what  purported  to  be  the  signature  of  the  plaintiff’s  wife  to 
the  document,  but  was  in  fact  written  by  the  agent  himself  in  a feminine 
hand.  The  defendant  then  accepted  the  offer: — 

Held,  that,  even  assuming  that  the  agent  had  authority  from  the  plaintiff’s 
wife,  this  was  a fraud  in  law. 

And  held,  that  the  contract  constituted  by  the  offer  and  acceptance  was 
voidable,  and  the  defendant  had  the  option,  upon  learning  of  the  fraud, 
to  avoid  or  affirm;  and  it  made  no  difference  that,  before  she  discovered 
the  fraud,  she  had  refused  to  perform  her  contract  on  other  grounds 
which  were  not  sufficient. 

Prior  authority  having  been  assumed,  it  was  not  necessary  to  consider  the 
effect  of  ratification;  but  semble,  that,  as  it  was  required  that  the  sig- 
nature should  be  produced  before  the  acceptance,  and  the  alleged  rati- 
fication was  later,  it  could  not  avail:  where  it  is  essential  to  the  validity 
of  an  act  that  it  should  be  done  before  a certain  time,  the  act  cannot  be 
ratified  after  that  time. 

Held,  also,  that  the  defendant  was  entitled  to  set  up  the  facts  as  an  answer 
to  the  plaintiff’s  claim  for  specific  performance  and  to  the  alternative 
claim,  for  damages,  and  the  fraud  was  an  answer  to  both  claims. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 

Action  by  Beckman  and  Lang  against  Mrs.  Wallace  for 
specific  performance  of  an  alleged  agreement  for  the  sale  by 
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the  defendant  to  the  plaintiffs  of  a house  and  lot  in  the  city 
of  Toronto. 

The  action  was  tried  before  Falconbridge,  C.J.K.B.,  with- 
out a jury,  at  Toronto. 

George  Wilkie,  for  the  plaintiffs. 

C.  S.  Maclnnes,  K.C.,  for  the  defendant. 

March  15.  Falconbridge,  C.  J. : — The  admitted  circumstances 
of  the  case  are  such  as  to  deprive  the  plaintiffs  of  the  equitable 
right  to  specific  performance.  But  there  are  faults  both  of 
temper  and  of  judgment  on  both  sides,  and  some  of  the  de- 
fendant’s difficulties  are  of  her  own  invention.  I think  she 
said  she  was  still  satisfied  with  the  price,  and  I do  not  see  why 
the  parties  might  not  now  agree,  with  the  kind  assistance  of 
their  respective  solicitors,  to  carry  out  the  contract.  Therefore, 
while  I dismiss  the  action,  I do  so  without  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Falconbridge, 
C.J. 

May  14.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

F.  J.  Hughes,  for  the  plaintiffs.  Specific  performance  should 
be  decreed,  on  the  facts.  There  was  no  fraud,  though  there  may 
have  been  misrepresentation.  This  should  not  deprive  the 
plaintiffs  of  the  right  to  specific  performance.  At  any  rate  it 
was  not  on  this  ground  that  the  defendant  refused  to  carry  out 
the  contract,  but  for  other  reasons,  which  were  not  sufficient  in 
themselves.  Besides,  even  if  Mrs.  Lang  (the  wife  of  one  of 
the  plaintiffs)  did  not  authorise  Dillon  (her  husband’s  agent) 
to  sign  her  name,  she  ratified  his  act  afterwards.  In  the  alter- 
native, I submit  that,  if  the  plaintiffs  be  not  awarded  specific 
performance,  they  should  get  damages:  Gough  v.  Bench  (1884), 
6 O.R.  699,  at  p.  708;  Casey  v.  Hanlon  (1875),  22  Gr.  445. 
Though  damages  were  not  asked  for,  the  prayer  for  general 
relief  covers  damages. 

C.  S.  Maclnnes,  K.C.,  for  the  defendant.  The  defendant 
should  not  be  required  to  carry  out  a contract  which  she  never 
7 — 29  o.l.b. 
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made.  There  was  no  contract:  first,  on  account  of  the  fraudu- 
lent signature;  and,  secondly,  because  no  tender  was  ever  made. 
Then  the  conduct  of  these  plaintiffs  is  sufficient  to  deprive  them 
of  the  equitable  relief  of  specific  performance.  As  to  the  sig- 
nature, Dillon  was  guilty  of  a fraudulent  misrepresentation  in 
representing  the  signature  as  that  of  Mrs.  Lang.  The  fact  of 
the  name  being  written  in  a woman’s  hand  shewed  fraud.  How 
could  the  defendant  compel  Mrs.  Lang  to  bar  her  dower  on 
the  state  of  facts  disclosed?  On  this  question  of  conduct,  see 
Mullens  v.  Miller  (1882),  22  Ch.  D.  194,  at  p.  199;  Coventry  v. 
McLean  (1892),  22  O.R.  1,  at  p.  9;  Harris  v.  Robinson  (1892), 
21  S.C.R.  390,  at  p.  397 ; C adman  v.  Horner  (1810),  18  Yes.  10; 
O’Rourke  v.  Percival  (1811),  2 B.  & B.  58,  at  p.  62;  Clermont 
v.  Tasburgh  (1819),  1 J.  & W.  112,  at  p.  121.  [Riddell,  J.,  re- 
ferred to  Fry  on  Specific  Performance,  5th  ed.,  p.  362.]  The 
fact  that  the  defendant  refused  to  perform  her  contract  on  other 
grounds  does  not  matter.  A contract  of  this  kind  obtained  by 
fraud  is  voidable  at  the  option  of  the  party  defrauded,  even  if 
he  previously  refused  to  perform  the  contract  on  other  grounds : 
Re+Murray,  Dickson  v.  Murray  (1887),  57  L.T.R.  223.  Neither 
is  the  plaintiff  entitled  to  damages,  which  were  not  asked  for 
in  the  statement  of  claim,  and  should  not  come  under  the  prayer 
for  general  relief:  Hipgrave  v.  Case  (1885),  28  Ch.  D.  356; 
Slater  v.  Canada  Central  R.W.  Co.  (1878),  25  Gr.  363. 

Hughes,  in  reply. 

May  29.  The  judgment  of  the  Court  was  delivered  by 
Riddell,  J. : — This  is  an  appeal  from  the  judgment  of  the  Chief 
Justice  of  the  King’s  Bench  whereby  he  refused  to  grant  specific 
performance. 

The  written  reasons  for  judgment  did  not,  in  my  opinion, 
specifically  find  a fact  material  to  the  determination  of  the  case, 
and  I have  seen  the  learned  Chief  Justice  in  reference  thereto. 
The  determination  of  this  fact  must  depend  upon  the  relative 
credit  to  be  given  to  the  defendant  and  the  witness  Dillon. 
The  trial  Judge  says  that  implicit  credit  should  be  given  to 
the  statements  of  fact  made  by  the  defendant — and,  where 
Dillon’s  evidence  disagrees  with  hers,  her  account  should  be 
taken. 
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With  this  to  guide,  the  facts  are  to  'be  taken  as  follows: — 
The  defendant  was  the  owner  of  a certain  house;  Dillon,  a 
real  estate  agent,  came  to  her  with  an  offer  for  purchase,  not 
signed,  but  in  the  name  of  Samuel  Lang,  one  of  the  plaintiffs. 
According  to  the  defendant,  the  following  took  place : — 

“His  Lordship:  There  were  no  signatures  when  that  offer 
was  brought  to  you;  it  was  headed  “I  Samuel  Lang?”  A.  Yes, 
purporting  to  be  an  offer,  and  Mr.  Dillon  offered  it  to  me  as  an 
offer,  and  I said  to  him  that  I would  like  to  look  over  it  and 
think  about  it;  and,  while  he  was  away,  I looked  over  it,  and 
there  was  no  signatures  to  it,  and  I thought  it  should  be  signed 
by  Lang  and  his  wife  and  his  solicitor,  and  Dillon  was  to  come 
back,  and  he  came  back. 

“Q.  What  happened  then?  A.  I told  him  that  I wanted  it 
signed — that,  before  I would  sign  it,  and  as  a condition  of  my 
signing  it,  he  must  have  Samuel  Lang  sign  it,  his  wife  sign  it, 
and  his  solicitor  sign  it. 

“Q.  Why  did  you  want  that  done?  A.  Because  I had  trouble 
with  an  offer  that  I had  before,  and  they  backed  out  of  it,  and 
it  went  through  after  I had  seen  my  solicitor,  because  the  wife 
would  not  sign  off  her  dower  to  the  mortgage ; and  I explained 
this  to  Mr.  Dillon. 

“Q.  What  did  he  do?  A.  He  said  that  he  would  procure  the 
signatures,  and  he  went  away  and  came  back  with  it  signed  as 
it  is  now,  and  then  I said,  ‘Well,  these  are  the  signatures?’ 
And  he  said, .‘Yes;’  and  I signed  it.” 

The  fact  was  that  Dillon  had  himself  signed  the  name  of 
both  wife  and  solicitor — the  name  of  the  wife,  I assume  for  the 
purposes  of  this  judgment,  and  as  I think  the  fact  to  be,  with  her 
consent  expressed  in  the  presence  of  her  husband,  the  purchaser 
— the  name  of  the  solicitor  was  signed  without  any  authority, 
so  far  as  appears.  This  I do  not  think  of  importance — if  the 
case  should  turn  on  whether  a name  was  inserted  by  the  auth- 
ority of  the  person  whose  name  appears,  I think  a new  trial 
should  be  granted,  on  proper  terms.  But  I shall  assume  author- 
ity. The  signature  purporting  to  be  that  of  the  wife  was  in 
“feminine”  hand,  quite  different  from  the  other  part  of  the 
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writing,  and  was  plainly  intended  to  make  the  defendant  believe 
that  a woman,  the  woman,  had  signed  it. 

The  offer  was  made  by  Samnel  Lang  for  the  property  for 
$3,400,  $50  cash,  $550  on  completion  of  sale,  balance  a first 
mortgage,  on  certain  terms — ‘ Sale  to  he  completed  on  or  be- 
fore the  25th  day  of  November,  1912.  ” 

It  is  signed,  “ Samnel  Lang. 

‘ ‘ Occupation — Broker. 

“ Address — 78  William  St. 

“Wife’s  Name — Jennie  Lang. 

‘ ‘ Solicitor — McBrady.  ’ ’ 

(W-hat  I have  underlined  is  in  the  printed  form.) 

Dillon  paid  the  $50,  and  took  the  document,  after  the  defen- 
dant had  signed  an  acceptance,  to  Lang,  and  Lang  assigned  to 
Beckman. 

Beckman’s  solicitor  communicated  with  the  defendant,  and 
ultimately,  on  the  25th  November,  tendered  the  remainder  of 
the  cash  and  a mortgage  executed  by  Lang  and  his  wife  to  a 
person  at  the  defendant’s  residence,  who  refused,  on  her  in- 
structions, to  accept. 

I am  of  opinion  that  there  was  no  conduct  on  the  part  of  the 
plaintiffs  and  no  circumstance  then  known  to  the  defendant 
which  justified  her  in  refusing  to  carry  out  the  transaction. 

Many  circumstances  were  urged  at  the  hearing  as  shewing 
improper  conduct  on  the  part  of  the  plaintiffs,  but  they  were  all 
(with  an  exception  to  be  mentioned  later)  of  a trivial  nature; 
and,  had  they  been  set  up  by  a business  man,  instead  of  by  a 
woman,  the  objections  would  rightly  be  characterised  as  child- 
ish. But,  after  the  defendant  had  definitely  refused  to  carry 
out  her  sale,  she  found,  during  the  course  of  a Division  Court 
trial,  that  the  alleged  signature  of  the  wife  of  the  purchaser 
had  not  been  made  by  her,  but  by  Dillon — and  this  is  set  up  now 
as  entitling  the  defendant  to  judgment. 

Both  Beckman  and  Lang  join  as  plaintiffs  and  the  action  is 
an  ordinary  action  for  specific  performance.  The  defendant 
pleads  (in  addition  to  a general  denial)  want  of  tender  and  the 
Statute  of  Frauds.  As  I have  indicated,  neither  of  these  de- 
fences has  been  established;  and,  consequently,  were  the  de- 
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fendant  to  stand  or  fall  by  her  pleadings,  she  should  fail.  But 
the  conduct  of  the  plaintiffs  is  set  up  as  an  answer  to  the  claim ; 
and  the  learned  Chief  Justice  has  given  effect  to  this  conten- 
tion. 

[The  learned  Judge  then  set  out  the  reasons  of  the  Chief 
Justice,  as  above.] 

We  must  now,  in  addition  to  the  facts  explicitly  admitted 
on  the  trial,  take  as  proved  the  circumstances  leading  up  to 
the  acceptance  of  the  offer  as  the  defendant  gives  them.  These 
proved,  I think  the  appeal  must  fail. 

It  is  well  established  that,  if  there  be  a fraudulent  misrepre- 
sentation as  to  any  part  of  that  which  induces  a party  to  enter 
into  a contract,  the  party  may  repudiate  the  contract — with  an 
innocent  misrepresentation  or  a misapprehension  the  case  is 
different:  Kennedy  v.  Panama,  etc.,  Mail  Co.  (1867),  L.R.  2 Q. 
B.  580;  Brownlie  v.  Campbell  (1880),  5 App.  Cas.  925,  936; 
Seddon  v.  North  Eastern  Salt'  Co.,  [1905]  1 Ch.  326. 

Circumstances  might  well  be  imagined  in  which  the  signing 
of  the  woman’s  name  would  be  quite  justifiable — and  even  the 
putting  forward  of  such  a document  as  having  been  executed 
by  Mrs.  Lang.  But  here  Dillon  knew  that  it  was  the  signature 
of  Mrs.  Lang  that  was  required — and  the  very  fact  of  Dillon 
signing  the  name  in  “woman’s  hand”  indicates  that  he  knew 
that  it  was  the  woman’s  signature  that  was  required.  And 
there  can  be  no  doubt  that  he,  expressly  as  well  as  tacitly,  repre- 
sented that  the  name  was  Mrs.  Lang’s  signature. 

This  was  a fraud  in  law — it  was  a false  statement — a state- 
ment as  a fact  of  what  Dillon  knew  to  be  untrue.  And  it  does 
not  cease  to  be  a fraud  if  Dillon  did  not  intend  Mrs.  Wallace  to 
lose  by  the  misstatement.  I do  not  think  he  intended  any  harm 
to  follow — but  he  made  a statement  which  he  knew  to  be  false 
with  the  intent  that  it  should  be  believed  and  acted  upon.  This 
is  fraud. 

In  my  view,  this  would  entitle  the  defendant  to  relief. 

But  it  is  argued  that  the  defendant  refused  to  perform  her 
contract  on  other  grounds  which  were  not  sufficient  and  in 
ignorance  of  this  ground  and  without  setting  it  up.  That  is 
true.  Clough  v.  London  and  North  Western  R.W.  Co.  (1871), 
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adverse  to  this  being  an  answer.  A contract  obtained  by  fraud 

Beckman 

V. 

Wallace. 

such  as  this  is  voidable,  and  the  party  defrauded  has  the  option, 
upon  learning  of  the  fraud,  to  avoid  or  affirm — and  it  makes 

Riddell,  J. 

no  difference  that,  before  the  time  of  such  discovery,  he  may 
have  repudiated  or  refused  to  perform  the  contract  on  differ- 
ent grounds.  He  may  even  issue  a writ  to  enforce  the  contract 
if  this  be  done  before  the  discovery  of  the  fraud,  and  any  lapse 
of  time  without  avoiding  is  only  evidence  of  affirmance  of  the 
contract,  not  affirmance  ipso  facto : Morrison  v.  Universal 
Marine  Insurance  Co.  (1873),  L.R.  8 Ex.  197 ; Re  Murray,  Dick- 
son v.  Murray,  57  L.T.R.  223;  In  re  Bank  of  Hindustan  China 
cmd  Japan  (1873),  L.R.  9 Ch.  1. 

It  was  argued  that  the  act  of  Dillon  in  signing  the  name  of 
Mrs.  Lang,  even  if  not  originally  authorised  by  her,  was  rati- 
fied. In  the  view  I have  taken  of  the  case,  I have  assumed  prior 
authorisation — and,  consequently,  it  has  not  been  necessary  to 
consider  the  effect  of  such  ratification.  If  it  should  become 
necessary  for  any  reason,  it  should  be  noticed  that  rati- 
fication is  not  always  equivalent  to  prior  mandate.  Where  it 
is  essential  to  the  validity  of  an  act  that  it  should  be  done  within 
or  before  a certain  time,  the  act  cannot  be  ratified  after  that 
time:  Doe  d.  Mann  v.  Walters  (1830),  10  B.  & C.  626;  Dibbins 
v.  Dibbins,  [1896]  2 Ch.  348;  Doe  d.  Lyster  v.  Goldwin  (1841), 
2 Q.B.  143;  and  many  other  cases;  Bowstead  on  Agency,  5th 
ed.,  pp.  52  sqq. 

Here  it  was  required  that  the  signature  should  be  produced 
before  the  acceptance — the  ratification  was  later  than  this. 

The  defendant  does  not  ask  rescission,  which  she  might  have 
done  on  the  facts : but  sets  up  the  facts  as  an  answer  to  the  claim 
for  specific  performance — and  that  she  is  entitled  to  do.  Regu- 
larly, she  should  have  pleaded  the  facts;  but,  all  the  circum- 
stances being  before  the  Court,  she  should  have  the  benefit 
of  the  defence  she  is  entitled  to  on  the  facts. 

The  plaintiffs  ask  before  us,  in  the  alternative,  for  dam- 
ages, should  it  be  held  that  they  are  not  entitled  to  specific  per- 
formance. That  they  cannot  have  specific  performance  is  plain ; 
whether  they  should  have  damages  depends  on  the  facts.  They 
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are  not  precluded  from  claiming  damages  simply  because  they 
have  not  asked  specifically  for  it — there  is  a prayer  for  general 
relief ; and,  even  when  the  rules  of  pleading  were  more  stringent 
and  rigid  than  they  are  now,  this  was  held  to  entitle  the  Court 
to  grant  the  appropriate  relief  which  the  facts  warrant : Slater 
v.  Canada  Central  B.W.  Co.,  25  Or.  363;  and  see  Watson  v. 
Hawkins  (1876),  24  W.R.  884;  Phelps  v.  White  (1881),  7 L.R. 
Ir.  160;  Holmested  and  Langton’s  Judicature  Act,  3rd  ed.,  p. 
483. 

But  here  the  contract  was  induced  by  fraud,  and  this  is  a 
perfect  defence  to  any  claim. 

It  has  not  been  contended  nor  can  it  be  contended  that,  if 
the  contract  was  obtained  by  the  fraud  of  Dillon,  the  plaintiffs 
have  any  cause  of  action. 

The  result  is,  that  the  appeal  should  be  dismissed.*  The 
Chief  Justice  of  the  King’s  Bench  relieved  the  plaintiffs  of  the 
payment  of  the  defendant’s  costs,  and  the  plaintiffs  might  well 
have  been  content.  They  should  pay  the  costs  of  this  appeal. 
(The  defendant  may  apply  upon  these  costs  the  $50  paid  by 
Dillon  and  interest.) 

Appeal  dismissed  with  costs. 


[MIDDLETON,  J.] 

Re  Green  and  Platt. 

Executors — Discharge  of  Mortgage — Foreign  Probate  of  Will  of  Mortgagee 
— Registration  of,  with  Discharge — Registry  Act,  10  Edw.  VII.  ch.  60, 
secs.  56,  65 — Objection  to  Title — Vendor  and  Purchaser. 

Executors  derive  their  title  not  from  the  letters  probate  of  the  will — which 
are  merely  evidence — 'but  from  the  will;  and  before  probate  is  issued  they 
are  clothed  with  their  full  title.  Aliter,  in  the  case  of  an  administrator. 

The  executors  of  a mortgagee  proved  the  will  in  Great  Britain,  and  regis- 
tered the  will  and  the  foreign  letters  probate  in  the  county  in  Ontario 
in  which  the  mortgaged  lands  were  situated*  ( Registry  Act,  10  Edw.  VII. 
eh.  60,  secs.  56,  65)  ; and  a discharge  of  the  mortgage  executed  by  them 
was  also  registered: — 

Held,  upon  an  application  under  the  Vendors  and  Purchasers  Act,  that  the 
executors  had  the  right  to  discharge  the  mortgage  without  proving  the 
will  in  Ontario  or  having  the  probate  resealed  by  a Surrogate  'Court  in 
Ontario. 
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Motion  by  the  vendor,  under  the  Vendors  and  Purchasers  Act, 
for  an  order  declaring  that  an  objection  taken  by  the  purchaser 
to  the  vendor’s  title  had  been  satisfactorily  answered. 

May  29.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

E.  H.  Cleaver,  for  the  vendor. 

Frank  McCarthy,  for  the  purchaser. 


June  4.  Middleton,  J. : — On  the  15th  October,  1895,  Isaac 
Balmer,  then  ithe  owner  of  the  land  in  question,  mortgaged  it  to 
John  Balmer,  of  the  village  of  Morland,  in  the  county  of  West- 
moreland, England.  John  Balmer  died;  and  on  the  6th  day  of 
November,  1895,  his  will  was  proved  by  his  executors  in  the  Pro- 
bate Court  of  Scotland,  and  his  executors,  Joseph  Balmer  and 
Isaac  Fox,  discharged  the  mortgage.  The  will  and  Scotch  pro- 
bate have  been  registered  in  the  registry  office.  It  is  objected 
that  the  executors  have  no  status  in  this  country  unless  and 
until  the  will  is  admitted  to  probate  here,  or  the  probate  is  re- 
sealed  by  the  Surrogate  Court  here. 

The  Registry  Act,  10  Edw.  VII.  ch.  60,  sec.  65,  provides  that 
where  any  person  other  than  the  original  mortgagee  is  entitled 
to  receive  the  mortgage  money  and  discharge  the  mortgage,  he 
shall,  at  his  own  expense,  cause  to  be  registered  all  the  instru- 
ments or  documents  through  which  he  claims  title  to  the  mort- 
gage money. 

It  is  not  contended  that  the  will  is  not  duly  registered ; as,  by 
sec.  56,  a will  may  be  registered  (a)  before  probate,  and  (5) 
upon  production  of  probate  granted  under  the  seal  of  any  Court 
of  Ontario,  or  in  Great  Britain  or  in  foreign  countries. 

The  objection  is  based  upon  a misconception  of  the  law. 

Upon  reasons  having  their  origin  in  the  early  history  of 
the  Courts  of  England,  the  Ecclesiastical  Courts  originally,  and 
that  Courts  of  Probate  now,  have  exclusive  jurisdiction  in  matters 
testamentary;  and  the  executors  of  a deceased  person  cannot  in 
the  ordinary  courts  of  civil  jurisdiction  shew  their  represen- 
tative capacity  except  by  the  production  of  letters  probate. 
But  executors,  nevertheless,  derive  their  title  not  from  the 
letters  probate — which  are  merely  evidence — but  from  the  will 


XXIX.] 


ONTARIO  LAW  REPORTS. 


105 


itself ; and  before  probate  is  issued  they  are  clothed  with  their 
full  title.  When  executors  are  sued,  the  plaintiff  may  prove 
their  representative  capacity  either  by  producing  letters  probate 
or  by  shewing  such  intermeddling  as  will  raise  a presumption 
of  executorship. 

The  case  of  an  administrator  is  entirely  different.  The  ad- 
ministrator derives  his  title  purely  from  the  grant  of  adminis- 
tration ; and  a foreign  administrator  has  not,  under  ithe  statute, 
the  right  to  discharge  a mortgage.  This  was  so  held  in  In  re 
Thorpe  (1868),  15  Gr.  76. 

The  statement  in  Mr.  Weir's  book  (Law  of  Probate),  p.  49, 
“But  until  probate  or  administration  is  granted  in  ithe  country 
or  province  where  the  goods  are,  the  foreign  executor  or  admin- 
istrator has  no  dominion  over  them,'’  is  too  wide.  The  cases  he 
relies  upon  merely  establish  the  necessity  of  domestic  probate 
being  produced  at  the  hearing. 

The  statement  in  Williams  on  Executors,  9th  ed.,  p.  242, 
“The  practical  consequence  is,  that  an  executor  cannot  assert 
or  rely  on  his  right  in  any  Court  without  shewing  that  he  has 
previously  established"  his  right  in  the  Probate  Court,  is  far 
more  accurate.  See  also  Mohamidu  Mohideen  Eadjiar  v.  Pitchey, 
[1894]  A.C.  437. 

The  order  will,  therefore,  be  granted.  No  costs. 


[APPELLATE  DIVISION.] 

Re  City  of  Toronto  and  Toronto  and  Suburban  R.W.  Co. 

Street  Railway — Agreement  bettoeen  Company  and  Municipality — > Construc- 
tion— Obligation  to  Repair  Part  of  Highivay  Used  for  Railway — Duty 
to  Lay  New  Pavement- — Order  of  Ontario  Railway  and  Municipal  Board 
— Jurisdiction — Ontario  Railway  and  Municipal  Board  Amendment 
Act,  1910,  sec.  3 — ‘‘Tracks” — 1 Geo.  V.  ch.  54  (0.)— Terms  of  Order — 
Omission  to  Prescribe  Kind  of  Pavement  to  be  Laid. 

By  an  agreement  between  the  appellants  (the  railway  company)  and  the  pre- 
decessors in  title  of  the  respondents,  dated  the  4th  September,  1899,  and 
confirmed  by  63  Viet.  ch.  124  (0.),  the  appellants  were  authorised  to 
construct,  maintain,  and  operate  a railway  along  two  highways;  and,  by 
paragraph  6,  were  required  to  “keep  clean  and  in  proper  repair  that 
portion  of  the  travelled  road  between  the  rails,  and  for  eighteen  inches 
on  each  side  of  the  rail  or  rails  lying  on  or  next  to  the  travelled  road.” 
When  the  agreement  was  entered  into  neither  of  the  two  highways  was 
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paved,  and  both  were  “mud  roads.”  By  an  order  of  the  Ontario  Rail- 
way and  Municipal  Board,  made  in  June,  1912,  the  appellants  were 
directed  to  “put  in  a proper  and  sufficient  state  of  repair”  their  “tracks 
and  substructures”  on  the  two  highways,  “and  to  dig  out  and  pave  that 
part  of  the  roadway  used  for  railway  purposes  and  eighteen  inches  on 
either  side  thereof:” — 

Held,  having  regard  to  the  provisions  of  paragraph  6,  the  proximity  of  the 
roads  to  a large  and  rapidly  growing  city,  the  duration  of  the  franchise 
granted  to  the  appellants  by  the  agreement,  the  right  of  the  public  to 
use  for  the  purpose  of  travel  that  part  of  the  highways  on  which  the 
railway  should  he  constructed,  and  the  powers  and  duties  under  the 
Municipal  Act  of  municipal  corporations  as  to  highways,  that  the  con- 
tractual obligation  of  the  appellants  under  paragraph  6 was  not  confined 
to  keeping  the  parts  of  the  roads  used  for  railway  purposes  in  repair  as 
“mud  roads,”  but  included  the  obligation  to  lay  a new  pavement,  as 
ordered  by  the  Board. 

Mayor,  etc.,  of  Neio  York  V.  Harlem  Bridge,  etc.,  R.W.  Co.  '(1906),  186 
N.Y.  304,  approved  and  followed. 

Held,  also,  that,  even  if  the  appellants  were  not  under  any  contractual  obli- 
gation to  do  that  which  the  Board  had  ordered  them  to  do,  the  Board 
had,  under  sec.  3 of  the  Ontario  Railway  and  Municipal  Board  Amend- 
ment Act,  1910,  10  Edw.  VII.  ch.  83,  jurisdiction  to  require  them  to  do  it. 
The  word  “tracks”  in  sec.  3 should  be  construed  as  meaning,  when  applied 
to  a railway  laid  on  a highway,  that  part  of  it  occupied  by  the  railway. 
The  statute  1 Geo.  V.  ch.  54  (0.)  does  not  limit  the  powers  conferred  on 
the  Board  by  the  Act  of  1910;  it  does  not  apply  to  existing  tracks  not 
constructed  under  an  order  of  the  Board. 

Held,  however,  that  the  order  of  the  Board  should  have  prescribed  the  kind 
of  pavement  which  the  appellants  were  to  lay,  instead  of  leaving  that 
to  be  determined  by  the  Board’s  engineer,  if  the  parties  could  not  agree. 

An  appeal  by  the  Toronto  and  Suburban  Railway  Company 
from  an  order,  dated  the  25th  June,  1912,  made  by  the  Ontario 
Railway  and  Municipal  Board,  on  the  application  of  the  Corpor- 
ation of  the  City  of  Toronto,  by  which  the  appellants  were 
ordered  and  directed  to  “put  in  a proper  and  sufficient  state 
of  repair”  their  “track  and  substructures  on  Bathurst  street 
and  Davenport  road,’ in  the  city  of  Toronto,  and  to  dig  out  and 
pave  that  part  of  the  roadway  used  for  railway  purposes  and 
eighteen  inches  on  either  side  thereof.” 

The  order  further  ordered  and  directed  the  respondents  “to 
pave  the  remaining  portions  in  question  herein  of  Bathurst  street 
and  Davenport  road;”  and  that  the  appellants  and  respondents 
should  “work  together  under  the  supervision  and  direction  of 
the  Board’s  engineer  in  carrying  out  the  terms”  of  the  order; 
and  that,  in  case  of  difference  between  the  parties  as  to  the  kind 
of  pavement  to  be  put  down,  the  matter  should  be  determined 
by  the  Board’s  engineer. 

February  24.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 
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I,  F.  Hellmuth,  K.C.,  and  R.  B.  Henderson,  for  the  appel- 
lants. The  Board  had  no  jurisdiction  to  make  the  order  ap- 
pealed from,  because  under  the  original  agreement  between  the 
Corporation  of  the  Township  of  York  and  the  railway  company, 
the  obligation  of  the  company  was  to  keep  in  proper  repair  a 
certain  portion  of  the  travelled  road,  not  with  any  kind  of  pave- 
ment which  the  corporation  might  at  any  future  time  fancy, 
but  only  with  such  material  *as  the  roadway  was  constructed  of 
at  the  time  of  making  the  agreement.  The  Board  has  no  power 
to  compel  us  to  repair  in  any  manner  except  that  called  for  by 
our  agreement.  The  authority  of  the  Board  is  thus  limited  by 
1 Geo.  Y.  eh.  54.  The  duty  of  the  railway  company  is  to  “re- 
pair.” This  is  shewn  by  the  English  authorities  not  to  include 
changing  the  nature  of  the  roadway:  Leek  Improvement  Com- 
missioners v.  Justices  of  the  County  of  Stafford  (1888),  20 
Q.B.D.  794;  Scott  v.  Brown  (1904),  68  J.P.  181.  For  American 
opinion,  see  Booth  on  Street  Railways,  2nd  ed.,  pp.  400,  401. 
Under  sec.  3 of  the  Ontario  Railway  and  Municipal  Board 
Amendment  Act,  1910,  10  Edw.  VII.  eh.  83,  the  Board  has  no 
authority  to  deal  with  track  allowances.  “Tracks”  as  used  in 
that  section  means  “rails:”  State  ex  rel.  City  of  Kansas  v.  Cor- 
rigan Consolidated  Street  R.W.  Co.  (1884),  85  Mo.  263.  And 
in  the  agreement  ‘ ‘ tracks  ’ ’ means  ‘ 1 rails. 7 ’ 

G.  R.  Geary,  K.C.,  for  the  Corporation  of  the  City  of  Toronto, 
the  respondents.  The  Board  has  jurisdiction  over  a situation 
such  as  has  arisen  here.  Under  the  correct  interpretation  of  the 
agreement,  it  was  the  duty  of  the  company  to  keep  in  repair  that 
portion  of  the  street  which  they  were  obliged  to  repair  by  keep- 
ing it  in  the  same  condition  as  the  rest  of  the  street,  even  if  that 
necessitated  the  laying  of  a new  kind  of  pavement:  Mayor,  etc., 
of  New  York  v.  Harlem  Bridge,  etc.,  R.W.  Co.  (1906),  186 
N.Y.  304.  Even  if  the  appellants  are  not  bound  by  the  agree- 
ment to  repair  in  the  manner  which  I am  contending  for,  the 
Board  has  power,  under  sec.  3 of  the  Ontario  Railway  and  Muni- 
cipal Board  Amendment  Act  of  1910,  to  compel  them  to  do  so. 
“Tracks”  means  the  space  between  the  -rails.  As  to  “repair,” 
see  Attorney-General  v.  Masters,  Wardens,  etc.,  of  the  Wax 
Chandlers’  Co.  (1873),  L.R.  6 H.L.  1,  at  p.  17 ; Encyclopaedia  of 
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the  Laws  of  England,  2nd  ed.,  vol.  7,  p.  669 ; Manchester  Bonded 
Warehouse  Co.  v.  Carr  (1880),  5 C.P.D.  507;  Inglis  v.  Buttery 
(1878),  3 App.  Cas.  552,  at  p.  556;  Mayor,  etc.,  of  New  York  v. 
Harlem  Bridge,  etc.,  R.W.  Co.,  supra.  The  statute  1 Geo.  V.  ch. 
54  does  not  limit  the  powers  conferred  on  the  Board  by  the  Act 
of  1910.  Its  object  is  to  make  any  lines,  etc.,  ordered  by  the 
Board  subject  to  the  terms  of  the  original  agreement. 

Hellmuth,  in  reply. 


June  4.  Meredith,  C.J.O. : — The  jurisdiction  of  the  Board 
to  make  the  order  appealed  against  is  attacked  by  the  appellants 
upon  the  ground  that,  under  the  agreement  between  the  Cor- 
poration of  the  Township  of  York,  the  predecessors  in  title  of 
the  respondents,  and  the  appellants,  whose  name  was  then  “The 
Toronto  Suburban  Street  Railway  Company  Limited,”  which 
conferred  upon  the  appellants  the  right  to  construct,  maintain, 
and  operate  their  railway,  the  obligation  of  the  appellants  is  to 
keep  in  proper  repair  that  portion  of  the  travelled  road  upon 
which  the  railway  should  be  constructed  “between  the  rails  and 
for  eighteen  inches  on  each  side  of  the  rail  or  rails  lying  or  being 
next  to  the  travelled  road,”  and  that  that  obligation  does  not 
require  them,  or  authorise  the  respondents  to  require  them,  to  do 
more  than  what  is  necessary  to  keep  the  road  in  a proper  condi- 
tion for  the  traffic,  having  regard  to  the  character  and  original 
manufacture  of  the  road,  and  that  the  order  of  the  Board  re- 
quires them  to  make  a new  road  of  a different  kind,  not  to  repair 
the  old  one. 

The  agreement  bears  date  the  4th  September,  1899,  and, 
with  slight  variations  not  material  to  the  present  inquiry,  was 
confirmed  by  an  Act  passed  in  the  63rd  year  of  the  Reign  of 
Her  Majesty  Queen  Victoria,  chaptered  124  and  intituled  “An 
Act  respecting  the  Toronto  Suburban  Street  Railway  Company 
Limited,  ’ ’ and  it  is  set  out  in  schedule  B to  the  Act. 

Paragraph  6 of  the  agreement,  upon  which  the  appellants’ 
obligation,  so  far  as  it  is  contractual,  depends,  is  as  follows : “ 6. 
The  company  shall,  where  the  rails  are  laid  upon  the  travelled 
portion  of  the  road,  keep  clean  and  in  proper  repair  that  portion 
of  the  travelled  road  between  the  rails,  and  for  eighteen  inches 
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on  each  side  of  the  rail  or  rails  lying  on  or  next  to  the  travelled 
road,  and  in  default  the  township  may  cause  the  same  to  he 
done  at  the  expense  and  proper  cost  of  the  company.” 

It  is  conceded  that  when  the  agreement  was  entered  into 
neither  Bathurst  street  nor  Davenport  road  was  paved  and  that 
both  of  them  were  what  was  described  in  the  argument  of  coun- 
sel as  “mud  roads;”  and  the  contention  of  the  appellants  is, 
that  their  obligation  as  to  those  parts  of  them  which  they  have 
contracted  to  keep  in  repair  is  to  keep  them  in  repair  as  “mud 
roads,”  and  no  more. 

Having  regard  to  the  provisions  of  paragraph  6,  the  proximity 
of  the  roads  to  a large  and  rapidly  growing  city,  the  duration  of 
the  franchise  granted  to  the  appellants  by  the  agreement,  the 
right  of  the  public  to  use  for  the  purpose  of  travel  that  part  of 
the  highways  on  which  the  railway  should  be  constructed,  and 
the  powers  and  duties  under  the  Municipal  Act  of  municipal 
corporations  as  to  highways,  I am  of  opinion  that  the  covenant 
of  the  appellants  contained  in  paragraph  6 should  be  construed 
as  the  'Court  of  Appeals  of  the  State  of  New  York  in  a recent 
case  construed  a similar  obligation  imposed  upon  railway  com- 
panies by  an  Act  of  the  Legislature  of  that  State. 

I refer  to  the  case  of  Mayor , etc.,  of  New  York  v.  Harlem 
Bridge,  etc.,  R.W.  Co.,  186  N.Y.  304,  in  which  the  Court  of  Ap- 
peals had  to  consider  the  nature  and  extent  of  the  duty,  which  by 
a law  of  the  State  was  imposed  upon  railway  companies,  of  keep- 
ing “the  surface  of  the  street  inside  the  rails  and  for  one  foot 
outside  thereof,  in  good  and  proper  order  and  repair,  and  con- 
form the  tracks  to  the  grades  of  the  streets  or  avenues  as  they 
now  are  or  may  hereafter  be  changed  by  the  authorities  of  the 
aforesaid  towns,”  and  the  conclusion  reached  was,  that  “when 
the  proper  authorities,  in  view  of  the  condition  of  the  street  as 
shewn  to  exist,  decided  that  a granite  block  pavement  should  be 
laid  . . . the  requirement  for  repairing  and  keeping  in  good 
order  compelled  the  defendant  to  co-operate  with  the  city  and 
put  the  space  between  its  rails  in  the  same  condition  as  the  rest 
of  the  street,  even  though  that  necessitated  the  laying  of  a new 
pavement.” 
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In  delivering  the  unanimous  judgment  of  the  Court,  His- 
cock,  J.,  said  (p.  310)  : “We,  therefore,  regard  it  as  settled  by 
controlling  authority  in  this  State  that  the  plaintiff  was  entitled 
to  require  of  the  defendant  to  lay  in  its  tracks  granite  pave- 
ment, and  we  find  no  difficulty  in  following  such  adjudication. 
The  question  of  what  shall  constitute  keeping  a pavement  in  the 
tracks  of  a railroad  company  in  good  order  and  repair  is  to  be 
determined  somewhat  at  least  by  reference  to  existing  and  sur- 
rounding conditions,  and  in  our  judgment  it  would  be  altogether 
too  narrow  a view  to  hold  that  where  a municipality  had  for 
sufficient  reason  decided  to  pave  a street  with  asphalt  or  other 
new  pavement  a railroad  might  discharge  its  obligations  to  keep 
its  part  of  the  street  in  good  order  and  repair  by  merely  patch- 
ing up  a dirt  road  or  some  species  of  pavement  which  had  be- 
come antiquated  and  out  of  condition  and  which  was  entirely 
different  from  that  adopted  in  the  remainder  of  the  street.” 

With  that  reasoning  and  the  conclusion  based  upon  it  I 
agree;  and,  whatever  may  have  been  the  proper  construction  of 
the  word  4 ‘ maintenance  ’ ’ as  used  in  the  statute  under  considera- 
tion in  Leek  Improvement  Commissioners  v.  Justices  of  the 
County  of  Stafford,  20  Q.B.D.  794,  or  of  the  words  “repairing 
and  maintaining,”  as  used  in  the  covenants  under  consideration 
in  Scott  v.  Brown,  68  J.P.  181,  “the  existing  and  surrounding 
conditions”  in  the  present  case  require  that  a less  narrow  con- 
struction he  put  on  the  words  of  the  appellants’  covenant  than 
was  placed  on  the  words  which  had  to  be  construed  in  those  two 
cases. 

I am  also  of  opinion  that,  even  if  the  appellants  are  not  under 
any  contractual  obligation  to  do  that  which  the  Board  has 
ordered  them  to  do,  the  Board  had,  under  sec.  3 of  the  Ontario 
Railway  and  Municipal  Board  Amendment  Act,  1910,  10  Edw. 
VII.  ch.  83,  jurisdiction  to  require  them  to  do  it. 


That  section  provides:  “3.  Whenever  in  the  opinion  of  the 
Board  repairs  or  improvements  to  or  changes  in  any  tracks, 
switches,  terminals  or  terminal  facilities,  motive  power  or  any 
other  property  or  device  used  by  any  railway  company  in  or  in 
connection  with  the  transportation  of  passengers,  freight  or 
property  ought  reasonably  to  be  made  thereto  in  order  to  pro- 
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mote  the  security  or  convenience  of  the  public  or  of  the  em- 
ployees of  the  company  or  to  secure  adequate  service  or  facilities 
for  the  transportation  of  passengers,  freight  or  property,  the 
Board,  after  a hearing  had  either  upon  its  own  motion  or  after 
complaint,  shall  make  and  serve  an  order  directing  such  repairs, 
improvements,  changes,  or  additions  to  be  made  within  a reason- 
able time  and  in  a manner  to  be  specified  therein,  and  every 
railway  company  shall  make  all  repairs,  improvements,  changes 
and  additions  required  of  it  by  any  such  order  within  the  time 
and  in  the  manner  specified  in  the  order.  ’ ’ 

It  was  argued  by  Mr.  Hellmuth  that  the  word  “tracks,”  as 
used  in  the  section,  means  only  the  “rails,”  and  that  it  does  not 
extend  to  the  space  between  the  rails  or  the  eighteen  inches  on 
each  side  of  them,  and  that  there  is  nothing  in  the  section  which 
confers  jurisdiction  on  the  Board  to  require  the  appellants  to  do 
that  which  it  has  ordered  them  to  do. 

One  of  the  purposes  of  the  section,  and  probably  its  main  pur- 
pose, was,  as  its  language  shews,  to  promote  the  security  of  the 
public  and  of  the  employees  of  railway  companies ; and,  in  my 
opinion,  to  carry  out  that  intention,  “tracks”  should  be  given 
its  widest  and  not  its  narrowest  meaning,  and,  therefore,  should 
be  construed  as  meaning,  as  applied  to  a railway  laid  on  a high- 
way, that  part  of  it  which  is  occupied  by  the  railway. 

It  was  also  argued  that  the  word  “tracks”  is  used  in  the 
agreement  with  the  limited  meaning  contended  for ; but,  even  if 
that  were  the  case,  as  to  which  I express  no  opinion,  it  would 
have  no  bearing  on  the  question  of  the  construction  to  be  placed 
on  the  same  word  when  used  in  an  Act  of  the  provincial  Legis- 
lature. 

It  was  also  argued  for  the  appellants  that  eh.  54  of  the  Acts 
passed  in  the  first  year  of  the  present  Reign  limits  the  powers 
conferred  on  the  Board  by  the  Act  of  1910,  and  that  the  effect 
of  the  later  Act  is  to  prevent  the  Board  from  making  any  order 
which  would  impose  on  a railway  company  a greater  obligation 
than  is  imposed  upon  it  by  the  agreement  between  the  company 
and  the  corporation  of  the  municipality  or  the  by-law  of  its 
council  by  which  authority  to  construct  the  railway  was  con- 
ferred upon  the  company. 
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That,  in  my  opinion,  is  not  the  effect  of  the  Act.  Its  pur- 
pose and  effect  is  to  make  the  tracks,  switches,  additional  lines, 
and  extensions  of  existing  lines,  which  the  Board  orders  'to  be 
constructed,  subject  to  the  terms  of  the  agreement  or  by-law,  and 
does  not  apply  to  existing  tracks  not  constructed  under  an  order 
of  the  Board. 

It  may  be  observed,  as  bearing  upon  the  question  of  the 
sense  in  which  the  word  “ tracks”  is  used  by  the  Legislature, 
that  it  is  used  in  sec.  12,  as  enacted  by  ch.  54,  as  synonymous 
with  “lines.” 

For  these  reasons,  I am  of  opinion  that  the  appeal  fails,  so 
far  as  it  is  based  on  the  contention  that  the  Board  has  no  juris- 
diction to  order  the  appellants  to  pave  that  part  of  the  roadway 
which  by  paragraph  6 of  the  agreement  they  covenanted  to 
repair. 

The  order  is,  however,  open  to  the  objection  that  it  does  not 
prescribe  the  kind  of  pavement  which  the  appellants  are  to  lay, 
but  leaves  that  to  be  determined  by  the  engineer  of  the  Board,  if 
the  parties  are  unable  to  agree ; and  the  case  should,  therefore,  be 
remitted  to  the  Board  in  order  that  that  question  may  be  dealt 
with  and  provision  made  as  to  the  kind  of  pavement  which  is  to 
be  laid ; and  there  should  be  no  order  as  to  the  costs  of  the  appeal. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

Hodgins,  J.A.,  agreed  in  the  result. 

Appeal  allowed  in  part. 


[APPELLATE  DIVISION.] 

Chandler  & Massey  Limited  v.  Irish. 

Company — Misapplication  of  Assets — Acquisition  by  Shareholder  of  Shares 
in  Another  'Company — Breach  of  Trust — Winding-up  of  Company — 
Right  to  Follow  Property  Substituted  for  Trust  Estate — Agent — Vol- 
unteer. 

The  order  of  a Divisional  Court  of  the  High  Court  of  Justice,  25  O.L.R. 
211.  affirming  the  judgment  of  Boyd,  0.,  24  O.L.R.  513,  was  affirmed. 

Per  Meredith,  C.J.O.: — The  defendant  was  answerable  for  the  misappli- 
cation of  the  money  of  the  plaintiff  company,  because  his  agent  was  a 
party  to  the  misapplication;  and  also  on  the  ground  that  the  defend- 
ant was  a volunteer  in  the  transaction,  and  that,  as  against  him,  the 
plaintiff  company  was  entitled  to  follow  the  property  that  had  been 
substituted  for  the  trust  estate. 
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An  appeal  by  the  defendant  from  the  order  of  a Divisional 
Court  (1911),  25  O.L.R.  211,  affirming  the  judgment  of  Boyd, 
C.  (1911),  24  O.L.R.  513. 

February  24.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Leitch,  J. 

H.  E.  Rose,  K.C.,  and  G.  H.  Sedgewick,  for  the  appellant, 
submitted  that  there  was  no  evidence  that  money  was  paid  to  the 
appellant.  The  appellant  had  no  dealings  with  Chandler  & Mas- 
sey Limited  in  connection  with  the  matters  in  issue.  The  com- 
pany had  no  right  to  pay  a debt  of  the  appellant’s  without  being 
authorised:  Atkinson  v.  Casserley  (1910),  22  O.L.R.  527;  In  re 
National  Motor  Mail-Coach  Co .,  Clinton’s  Claim , [1908]  2 Ch. 
515;  Re  Monarch  Bank  of  Canada  (1910),  22  O.L.R.  516,  and 
cases  there  cited. 

A.  C.  McMaster,  for  the  plaintiffs,  the  respondents.  The  judg- 
ment appealed  from  should  be  affirmed.  The  appellant  has  been 
so  implicated  in  the  illegal  dealing  by  the  president  of  the  respon- 
dent company  with  the  trust  funds  as  to  be  liable  to  renounce 
any  benefit  there  might  be  in  the  stock  held  by  him  in  the  new 
company.  The  appellant  was  a volunteer,  not  a purchaser  for 
value.  Chandler,  the  agent  of  the  appellant,  was  a party  to  the 
misapplication  of  the  trust  funds,  and  so  the  appellant  was 
answerable  for  the  acts  of  his  agent : Bryson  v.  Warwick  and  Bir- 
mingham Canal  Co.  (1853),  4 DeG.  M.  & G.  711. 

Rose,  in  reply. 

June  4.  Meredith,  C.J.O. : — The  respondent  company  is  in 
process  of  being  wound  up  under  the  Winding-up  Act  (Can- 
ada), and  the  action  is  brought  by  the  company  and  its  liqui- 
dator to  recover  $1,000  which,  as  the  appellant  alleges,  was  taken 
from  the  assets  of  the  company  and  applied  to  pay  up  shares 
which  were  subscribed  for  and  allotted  to  the  appellant  in 
another  company  called  Chandler  Ingram  & Bell  Limited.  That 
company  was  formed  to  take  over  part  of  the  stock  in  trade  of 
the  respondent  company,  and  part  of  the  stock  in  trade  was 
purchased  by  it;  $3,200,  part  of  the  purchase-money,  was  paid 
by  cheque  of  the  new  company;  and,  simultaneously,  the  re- 

8 — 29  o.l.r. 
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spondent  company  paid  by  its  cheque  the  amount  required  to 


pay  up  the  shares  of  the  appellant  in  the  new  company  and  the 

Chandler  shares  in  that  company  subscribed  in  the  new  by  two  other 
& 

Massey  Ltd.  shareholders  in  the  respondent  company  (H.  D.  Murray  and 
W.  J.  Ingram). 


Irish. 

Meredith, 

C.J.O. 


This  was  undoubtedly,  as  the  Chancellor  found,  a misap- 
plication of  the  money  of  the  respondent  company,  and  the  ap- 
pellant benefited  by  it  to  the  extent  of  the  $1,000  applied  to  pay 
up  his  shares  in  the  new  company. 

According  to  the  testimony  of  the  appellant,  he  was  not 
aware  of  the  way  in  which  his  shares  in  the  new  company  were 
paid-up,  and  his  account  of  the  transaction  was  that,  when  he 
subscribed  for  the  shares  in  the  respondent  company,  there  was 
an  understanding  between  him  and  W.  H.  Chandler,  the  presi- 
dent of  the  company,  that  Chandler  would  take  the  shares  off 
the  hands  of  the  appellant  if  at  any  time  afterwards  he  desired 
Chandler  to  do  so ; that,  when  the  new  company  was  being  formed, 
Chandler  came  to  him  and  said,  “If  you  will  relieve  me  of  my 
moral  obligation  for  the  $1,000  in  this  (i.e.,  in  the  respondent  com- 
pany), I will  give  you  ten  shares  in  the  company  of  Chandler 
Ingram  & Bell  which  is  being  formed,  and  you  give  me  back  your 
ten  shares  in  Chandler  & Massey ; ’ ’ that  he  assented  to  that  pro- 
position and  gave  to  Chandler  the  scrip  of  the  ten  shares  in  the 
respondent  company ; that  he  joined  in  applying  for  the  charter 
of  the  new  company,  of  which  he  became  and  has  continued  to 
be  a director ; that  Ingram  and  Bell  came  to  him  and  asked  him 
to  subscribe  for  shares  in  the  new  company;  that  he  subscribed 
for  the  ten  shares,  telling  them  that  he  was  not  going  to  pay  any 
more  money;  and  that  they  said,  “No,  that  was  part  of  the 
understanding.  ’ ’ 

No  transfer  of  the  shares  of  the  appellant  in  the  respondent 
company  was  ever  executed  by  the  appellant ; and  it  is,  I think, 
a fair  inference  from  his  own  testimony  that  he  left  to  Chandler 
the  carrying  out  of  the  arrangement  by  which  he  was  to  cease 
to  be  a shareholder  in  the  respondent  company  and  to  become 
the  holder  of  the  same  number  of  shares  in  the  new  company ; 
and  that  Chandler  was  for  the  purpose  of  carrying  out  the  trans- 
action the  agent  of  the  appellant. 
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What  was  said  by  Ingram  and  Bell  to  the  appellant  when  he 
subscribed  for  the  new  shares  is  quite  inconsistent  with  the  con- 
tention that  he  now  makes,  that  Chandler  was  to  become  the 
owner  of  his  shares  in  the  respondent  company,  and,  in  con- 
sideration of  his  receiving  these  shares,  was  to  cause  to  be  issued 
and  allotted  to  the  appellant  ten  fully  paid-up  shares  in  the  new 
company.  . As  the  Chancellor  points  out,  Bell,  when  asked  if  he 
had  told  the  appellant  “that  the  matter  was  going  to  be  put 
through  by  Chandler  & Massey  giving  you  a cheque  for  his 
stock,  ’ ’ replied : “ I don  ’ t know ; it  was  explained  in  that  way, 
but  it  was  understood  that  amount  was  to  be  transferred  from 
his  credit;’’  and  to  the  further  question,  “Prom  where?”  his 
answer  was:  “Prom  the  old  company  . . . transferred  to  our 
company  . . . that  the  stock  was  going  to  be  transferred  to 

our  company.” 

The  appellant  is,  in  my  opinion,  answerable  for  the  misap- 
plication of  the  money  of  the  respondent  company,  because  his 
agent,  Chandler,  was  a party  to  the  misapplication ; and  also  on 
the  ground  that  the  appellant  was  a volunteer  in  the  trans- 
action, and  that,  as  against  him,  the  respondent  company  is  en- 
titled to  follow  the  property  that  has  been  substituted  for  the 
trust  estate. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 

Maclaren,  Magee,  and  Hodgins,  JJ.A.,  agreed  in  the  result. 
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[APPELLATE  DIVISION.] 

Egan  v.  Township  op  Saltfleet. 

Highway — Nonrepair — Injury  to  Traveller — Notice  of  Accident — Consoli- 
dated Municipal  Act,  1903,  sec.  606(3) — Insufficient  Excuse  for  Failure 
to  Give  Notice — Absence  of  Prejudice. 

In  an  action  for  damages  for  personal  injuries  sustained  by  reason  of  the 
nonrepair  of  a highway,  neither  ignorance  of  the  law  nor  verbal  notice  to 
the  municipal  corporation  of  the  accident  is  sufficient  to  excuse  the  want 
of  the  notice  of  accident  required  by  sub-sec.  3 of  sec.  606  of  the  Consoli- 
dated Municipal  Act,  1903;  and,  although  the  defendant  corporation  was 
not  prejudiced  by  the  plaintiff’s  failure  to  give  the  notice,  in  this  case, 
it  was  held,  that  there  was  no  reasonable  excuse  for  the  want  of  it;  and 
the  action  was  dismissed. 

O’Connor  v.  City  of  Hamilton  (190’5),  10  O.L.R.  529,  Armstrong  v.  Canada 
Atlantic  R.W.  Co.  (1902),  4 O.L.R.  560,  and  Giovinazzo  v.  Canadian 
Pacific  R.W.  Co.  (1909),  19  O.L.R.  325,  considered. 

Remarks  upon  the  hardship  of  the  law  and  suggestion  of  amendment. 
Judgment  of  the  Senior  Judge  of  the  County  Court  of  the  County  of  Went- 
worth affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  Senior 
Judge  of  the  County  Court  of  the  County  of  Wentworth,  dated 
the  10th  March,  1913,  dismissing  the  action,  which  was  tried 
before  him  sitting  without  a jury. 

The  action  was  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  appellant  owing  to  the  neglect  of  the 
respondent  township  corporation  to  keep  in  repair  a highway 
under  the  jurisdiction  of  its  council. 

The  notice  required  by  sub-sec.  3 of  sec.  606  of  the  Con- 
solidated Municipal  Act,  1903,  was  not  given;  and  the  learned 
Judge  was  of  opinion  that,  although  the  respondent  corporation 
had  not  been  prejudiced  by  the  failure  to  give  the  notice,  it  was 
not  shewn  that  there  was  a reasonable  excuse  for  “the  want” 
of  it, 

April  9.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

W.  A.  Logie,  for  the  plaintiff,  referred  to  O’Connor  v.  City  of 
Hamilton  (1905),  10  O.L.R.  529,  536;  Armstrong  v.  Cmada 
Atlantic  R.W.  Co.  (1902),  4 O.L.R.  560.  What  is  “reasonable 
excuse”  for  omission  to  give  the  statutory  notice  depends  upon 
the  circumstances  of  each  particular  case;  and  it  is  submitted 
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that  in  the  case  at  bar  the  surrounding  circumstances  were  such 
as  to  excuse  the  omission,  inasmuch  as  the  defendants  had  notice 
of  the  condition  of  the  road,  they  were  verbally  notified  of  the 
happening  of  the  accident,  and  the  plaintiff  was  under  painful 
disability  for  a considerable  period.  The  respondent  corpora- 
tion had  been  in  no  way  prejudiced  by  the  omission. 

F.  F.  T releaven,  for  the  defendant  corporation,  argued  that, 
under  the  decided  cases,  the  circumstances  referred  to  did  not 
constitute  reasonable  excuse  within  the  meaning  of  the  Act.  He 
relied  on  the  O’Connor  case,  supra. 

June  7.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, O.J.O.  (after  stating  the  facts  as  above)  : — It  appears  from 
the  evidence  that  there  was  a hole  in  the  road,  and  that  on  the 
26th  November,  1912,  the  wheel  of  a loaded  vehicle,  which  the 
appellant  was  driving,  dropped  into  the  hole  up  to  the  axle  and 
threw  him  off  “forward  and  straddle  the  tongue ;”  that  Bates, 
the  employer  of  the  appellant,  had  driven  into  the  same  hole  on 
the  previous  26th  October,  and  had  promptly  notified  the  re- 
spondent of  the  condition  of  the  road;  that,  before  Christmas, 
Bates  met  the  reeve  and  told  him  that  the  respondent  was  “liable 
to  get  in  trouble”  for  “his  man”  (i.e.,  the  appellant)  had  been 
thrown  out  in  the  same  place ; and  that,  after  the  accident,  the 
appellant  was  confined  to  bed  for  two  weeks  and  suffered  so 
much  that  he  could  not  sleep  night  or  day. 

These  circumstances,  according  to  decisions  binding  on  this 
Court,  do  not  afford  reasonable  excuse  for  the  failure  to  give 
the  prescribed  notice. 

No  doubt,  as  was  said  by  Osier,  J.A.,  in  O’Connor  v.  City  of 
Hamilton,  10  O.L.R..529,  536,  “what  may  constitute  reasonable 
excuse  for  not  giving  notice  is  not  defined  and  must  depend 
very  much  upon  the  circumstances  of  the  particular  case.”  In 
the  case  at  bar,  beyond  the  fact  that  the  respondent  was  notified 
verbally  by  Bates  of  the  happening  of  the  accident,  and  the  fact 
that  for  two  weeks  after  it  happened  the  appellant  was  not  in  a 
condition  to  give  the  notice,  there  is  nothing  but  his  ignorance 
of  the  law  which  is  suggested  as  affording  reasonable  excuse  for 
his  failure  to  give  the  notice. 
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That  ignorance  of  the  law  is  not,  nor  is  verbal  notice  to  the 
respondent  of  the  accident,  enough  to  excuse  the  want  of  the 
notice  which  the  statute  requires,  is  clear.  For  upwards  of  two 
weeks  there  was  nothing  in  the  physical  condition  of  the  appel- 
lant to  prevent  his  complying  with  the  requirements  of  the 
statute,  and  there  was  nothing  done  by  the  respondent  which 
misled  the  appellant. 

In  Armstrong  v.  Canada  Atlantic  B.W.  Co.,  4 O.L.R.  560, 
there  were  notoriety  of  the  accident,  the  defendants  ’ knowledge 
of  it  and  of  the  fact  that  the  workman’s  representative  was 
making  a claim  upon  them  in  respect  of  it,  and  the  additional 
fact  that  the  employers  took  the  claim  into  consideration,  but 
never  gave  the  plaintiff  a final  answer;  and  these  circumstances 
were  held  to  warrant  a holding  that  reasonable  excuse  had  been 
shewn  for  the  want  of  notice. 

This  last  fact  was,  no  doubt,  found  to  be  a misleading  by  the 
defendants  of  the  plaintiff,  and  but  for  it  the  decision  would 
have  been  the  other  way. 

In  Giovinazzo  v.  Canadian  Pacific  B.W.  Co.  (1909),  )19 
O.L.R.  325,  the  circumstances  which  the  Court  of  Appeal  held 
not  to  afford  reasonable  excuse  were  stronger,  I think,  than  those 
upon  which  the  appellant  relies. 

The  appeal  must,  therefore,  be  dismissed;  but  I cannot  re- 
frain from  expressing  my  regret  that  the  Legislature  has  not 
seen  fit  to  dispense  with  the  necessity  for  shewing  reasonable 
excuse  for  the  want  of  the  notice.  I see  no  reason  why  the  want 
of  it  should  bar  the  right  to  recover  where  it  is  shewn  that  the 
corporation  has  not  been  prejudiced  by  the  notice  not  having 
been  given  within  the  prescribed  time. 

There  should  be  no  order  as  to  costs. 


Appeal  dismissed. 
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[MIDDLETON,  J.] 

Boyd  v.  Richards. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Default  in  Payment  of 

Instalments  of  Purchase-money- — Stipulations  in  Agreement  — Cancella- 
tion and  Forfeiture — Relief  against — Specific  Performance — Laches — 

Special  Circumstances. 

Where  in  .an  agreement  for  the  sale  and  purchase  of  land,  time  is  made  of 
the  essence  of  the  contract,  and  it  is  provided  that,  on  default  in  pay- 
ment of  any  part  of  the  purchase-money,  the  vendor  may  treat  the  con- 
tract as  cancelled  and  all  payments  as  forfeited,  these  provisions  will  be 
treated  as  penal,  and  relief  therefrom  will  be  given  to  the  purchaser,  if 
compensation  can  be  made  by  payment  of  the  purchase-money  and  in- 
terest; and  specific  performance,  not  merely  the  return  of  the  moneys 
paid,  follows  on  the  relief  from  forfeiture. 

In  re  Dagenham  ( Thames ) Dock  Co.  (1873),  L.R.  8 Ch.  1022,  and  Kilmer 
V.  British  Columbia  Orchard  Lands  Limited,  [1913]  A.C.  319,  followed. 
Labette  V.  O’Connor  (1908),  15  O.L.K.  519,  not  followed. 

And  held,  in  this  case,  that  there  had  not  been  such  laches  or  delay  as  to 
disentitle  the  plaintiffs  to  relief;  and,  if  it  was  necessary — semble,  it 
was  not — to  find  special  circumstances  entitling  the  plaintiffs  to  the 
consideration  of  the  Court,  such  circumstances  were  shewn  by  the  evid- 
ence. 

Action  for  specific  performance  of  an  agreement  for  the 
sale  of  land  by  the  defendant  Richards  to  the  plaintiff  Tucker. 

June  5.  The  action  was  tried  before  Middleton,  J.,  without 
a jury,  at  Toronto. 

R.  B.  Henderson,  for  the  plaintiffs. 

M.  H.  Ludwig , K.C.,  for  ithe  defendants. 

June  10.  Middleton,  J. : — By  an  agreement  dated  the  16th 
March,  1909,  A.  T.  Tucker  agreed  to  purchase  certain  lots  in 
West  Toronto,  for  the  price  of  $1,025,  payable  $50  as  a deposit, 
$150  on  acceptance,  of  title,  and  the  balance  in  instalments,  the 
last  falling  due  on  the  1st  October,  1910,  with  interest  on  the 
unpaid  purchase-money,  both  before  and  after  the  same  becom- 
ing due,  at  five  and  a half  per  cent.  The  contract  contains  the 
following  clauses: — 

“The  above  stipulations  as  to  title,  time,  and  payments  are 
hereby  made  the  essence  of  this  contract;  and,  if  any  such 
stipulations  are  not  observed  by  me  or  my  representatives  at  the 
time  specified,  the  vendor  may  treat  the  contract  as  cancelled, 
and  all  payments  forfeited,  and  may  resell  the  property,  without 
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such  price  as  they  may  see  fit.” 

Boyd 

V. 

Rich\rds. 

“On  the  payment  of  the  purchase-money  and  interest  as 
above-mentioned,  and  any  charges  under  this  contract,  the  ven- 
dor shall  furnish  a deed  of  the  said  property  to  me  or  my  as- 
signs, without  charge  therefor.” 

A.  T.  Tucker  was  an  agent  purchasing  on  behalf  of  the 
National  Trust  Company,  trustees  for  a railway  undertaking, 
and  assigned  the  contract  to  his  co-plaintiff  Boyd  in  May,  1909. 
Messrs.  Royce  and  Henderson  acted  for  the  purchasers  and 
searched  the  title,  making  certain  requisitions  within  the  time 
limited.  These  requisitions  were  in  due  course  answered;  and, 
on  the  15th  April,  $200,  less  some  balance  allowed  in  respect  of 
current  taxes,  was  paid  over.  This  was  $50  more  than  the  pay- 
ment called  for  by  the  agreement. 

The  lots  purchased  were  two  of  a much  larger  block  which 
had  been  subdivided;  and  Richards,  the  vendor,  sold  the  block, 
subject  to  the  contract  with  Tucker,  to  his  co-defendant  Parsons. 

On  the  8th  October,  1909,  Parsons  wrote  to  Royce  and  Hender- 
son, drawing  attention  to  the  fact  that  an  instalment  had  been 
overdue  since  the  1st  October.  The  letter  was  at  once  acknowl- 
edged by  them;  and  they  promised  to  communicate  with  their 
client;  but  apparently  the  matter  was  overlooked;  and  nothing 
was  done  until  the  24th  Uovember,  1910,  when  Mr.  Parsons 
wrote  Royce  and  Henderson  giving  formal  notice  that  the  agree- 
ment was  cancelled  for  default.  Immediately,  the  balance,  with 
interest,  was  tendered.  The  tender  was  refused,  and  this  action 
followed. 

In  In  re  Dagenham  ( Thames ) Dock  Co.  (1873),  L.R.  8 Ch. 
1022,  Lord  Justice  Mellish  stated  the  principle  applicable  to 
contracts  of  purchase  in  which  there  is  a forfeiture  clause,  on 
default,  even  when  time  is  expressly  made  the  essence  of  the 
contract,  thus  (p.  1025)  : “I  have  always  understood  that  where 
there  is  a stipulation  that  if,  on  a certain  day,  an  agreement 
remains  either  wholly  or  in  any  part  unperformed — in  Which 
case  the  real  damage  may  be  either  very  large  or  very  trifling — 
there  is  to  be  a certain  forfeiture  incurred,  that  stipulation  is 
to  be  treated  as  in  the  nature  of  a penalty.  ’ ’ 
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It  may  be  that  in  thus  applying  to  cases  of  this  nature  the 
same  test  as  that  adopted  in  relieving  against  the  payment  of  a 
penal  sum  stipulated  for  in  a bond  or  contract,  the  Court  really 
took  a step  in  advance,  and  that  Mr.  Justice  Anglin  was  right 
when  in  Labelle  v.  O’Connor  (1908),  15  O.L.R.  519,  he  says,  at 
p.  542,  that  this  case  ‘ ‘ stands  practically  'alone.” 

In  Halsbury’s  Laws  of  England,  vol.  13,  pp.  151,  152,  the 
Dagenham  case  is  relied  upon  for  the  statement  that  “any  clause 
forfeiting  an  interest  in  property  for  non-payment  of  money  is 
treated  in  equity  as  penal,  and  relief  will  be  given  on  payment  of 
the  money,  with  interest  as  compensation  for  the  delay.” 

While  our  Court,  in  Labelle  v.  O’Connor  and  in  a series  of 
oases  following  it,  has  refused  to  accept  the  statement  quoted 
from  the  judgment  of  Lord  Justice  Mellish,  the  Privy  Council 
in  Kilmer  v.  British  Columbia  Orchard  Lands  Limited,  [1913] 
A.C.  319,  accept  it  without  question,  and  apply  it  to  deter- 
mine a case  in  which  the  contract  is  substantially  the  same  as 
that  in  question  here.  Lord  Moulton  draws  attention  to  the  fact 
that  the  contract  provides  for  the  payment  of  the  purchase- 
price  in  instalments,  and  upon  the  happening  of  default  in  the 
payment  of  any  instalment,  even  the  last,  all  prior  payments  are 
forfeited.  This,  he  says,  makes  it  “a  stronger  case,  for  the 
penalty,  if  enforced  according  to  the  letter  of  the  agreement, 
becomes  more  and  more  severe  as  the  agreement  approaches  com- 
pletion, and  the  money  liable  to  confiscation  becomes  larger.” 

The  case  dealt  with  by  the  Privy  Council  is  reported  in  the 
Court  below,  British  Columbia  Orchard  Lands  Limited  v.  Kilmer 
(1912),  17  B.C.R.  230.  A perusal  of  the  judgments  there  re- 
ported makes  it  plain  that  the  views  presented  in  Labelle  v. 
O’Connor  were  fully  considered,  and  that  the  Privy  Council 
determined  that  specific  performance,  and  not  merely  the  return 
of  purchase-money,  follows  on  the  relief  from  forfeiture. 

As  I understand  the  effect  of  these  cases,  it  is  my  duty  to 
relieve  from  the  default,  if  compensation  can  be  made  by  pay- 
ment of  the  purchase-money  and  interest.  This  has  been  ten- 
dered. I do  not  think  that  there  has  been  such  laches  or  delay 
as  to  disentitle  the  plaintiffs  to  the  relief  sought. 
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If  it  is  necessary  to  find  special  circumstances  entitling  the 
plaintiffs  to  the  consideration  of  the  Court  (and  I do  not  think 
it  is),  such  circumstances  exist  here.  The  land  was  being 
purchased,  it  is  said,  by  an  agent  acting  on  behalf  of  trustees 
for  a railway  company.  There  never  was  any  intention  to 
abandon  the  project.  Non-payment  is  clearly  the  result  of  some 
oversight  or  error.  The  moment  a notice  was  sent  purporting  to 
cancel  the  contract,  the  money  and  interest  were  tendered.  No 
notices  were,  during  the  year  of  default,  sent  to  the  trust  com- 
pany or  to  the  solicitors,  who  were  known  to  the  vendor  to  have 
the  matter  in  hand.  Everything  points  to  the  view  that  the 
vendor  wished  for  default,  and  somewhat  studiously  avoided 
communication  with  the  purchasers  lest  they  should  seek  to 
remedy  it. 

In  view  of  the  undoubted  default  and  of  the  state  of  the  law 
upon  which  the  vendors  relied  when  the  action  was  brought,  the 
judgment  for  specific  performance  may  well  he  without  costs. 


[APPELLATE  DIVISION.] 

Spencer  v.  Canadian  Pacific  R.W.  Co. 

Railway — * Carriage  of  Passenger  and  Luggage — Loss  of  Luggage — Contract 
— Condition  Printed  on  Check  — Limitation  of  Liability — Onus — Fail- 
ure to  Shew  Assent  of  Passenger. 

A condition  printed  on  the  back  of  a passenger’s  luggage  check,  to  the 
effect  that  the  railway  company  should  not  he  liable  for  loss  of  luggage 
to  an  amount  in  excess  of  $100.  was  held,  not  to  limit  the  company’s 
liability  in  respect  of  the  loss  of  the  passenger’s  luggage  while  in  course 
of  carriage,  the  condition  not  having  been  read  by  or  brought  to  the 
notice  of  the  passenger,  who  regarded  the  check  merely  as  a receipt;  the 
contract  between  the  company  and  the  passenger  was  made,  not  when 
the  check  was  handed  to  her,  but  when  she  took  her  ticket  and  so  bought 
the  right  of  carriage  of  herself  and  her  luggage. 

The  company  became  responsible  as  a common  carrier  for  the  safe  de- 
livery of  the  luggage;  the  onus  was  upon  the  company  to  shew  the 
passenger’s  assent  to  the  condition;  and,  this  not  being  shewn,  the 
passenger  was  entitled  to  recover  the  full  value  of  the  luggage  she  had 
lost. 

Lamont  v.  Canadian  Transfer  Co.  ( 1909 ) . 19  O.L.R.  2'91,  considered. 

Appeal  by  the  defendant  company  from  the  judgment  of 
Denton,  Jun.Co.C.J.,  in  favour  of  the  plaintiff  for  the  recovery 
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of  $350.50,  in  an  action  in  the  County  Court  of  the  County  of 
York  for  damages  for  the  loss  of  a trunk  and  contents  in  course 
of  carriage  by  the  defendant  company. 

May  26.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  and  Sutherland,  JJ. 

Shirley  Denison , K.C.,  and  C.  W.  Livingston,  for  the  appel- 
lant company.  The  facts  are  not  in  dispute.  The  defendants 
tendered  $100,  and  paid  that  sum  into  Court,  under  the  terms 
of  the  condition  on  the  baggage  check,  by  which,  it  is  submitted,, 
the  plaintiff  is  bound.  The  condition  has  been  approved  by 
the  Railway  Board,  and  it  does  not  matter  whether  or  not  it  is 
contained  in  the  ticket,  as  there  is  no  rule  'requiring  that  the 
whole  contract  between  the  passenger  and  the  company  must  be 
contained  in  any  particular  document.  The  learned  trial  Judge 
did  not  properly  appreciate  the  effect  of  Lamont  v.  Canadian 
Transfer  Co.  (1909),  19  O.L.R.  291.  They  referred  to  Robinson 
v.  Grand  Trunk  R.W.  Co.  (1912),  27  O.L.R.  290,  which  was  re- 
versed in  S.C.  (1913),  47  S.C.R.  622,  where  the  cases  are  col- 
lected: also  to  Henderson  v.  Stevenson  (1875),  L.R.  2 Sc.  App. 
470;  Richardson  Spence  & Co.  v.  Rowntree , [1894]  A.C.  217; 
Bate  v.  Canadian  Pacific  R.W.  Co.  (1889),  18  S.C.R.  697.  The 
three  cases  last  referred  to  contain  the  element  of  the  plaintiff 
being  misled,  which  does  not  exist  in  the  present  case.  They 
also  referred  to  Watkins  v.  Rymill  (1883),  10  Q.B.D.  178,  as  a 
case  in  favour  of  the  defendants  which  has  never  been  over- 
ruled. [Riddell,  J. : — Not  overruled,  but  often  distinguished. 
He  referred  to  Macnamara’s  Law  of  Carriers,  2nd  ed.,  p.  541.] 
The  plaintiff  was  bound  to  look  at  the  paper  which  she  re- 
ceived, which  shewed  the  condition  referred  to  as  soon  as  it 
was  looked  at.  [Riddell,  J.,  thought  the  check  received  by  the 
plaintiff  was  simply  a voucher  which  she  was  not  bound  to  look 
at.]  The  plaintiff  was  in  no  way  hurried.  She  deputed  an 
agent  to  look  after  her  baggage ; and  it  was  her  duty  to  look  at 
the  check  which  he  received  in  order  to  assure  herself  that  the 
agent  had  done  his  duty.  Reference  to  Robertson  v.  Grand 
Trunk  R.W.  Co.  (1895),  24  S.C.R.  611;  Mercer  v.  Canadian 
Pacific  R.W.  Co.  (1908),  17  O.L.R.  585. 
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J.  W.  Bain , K.C.,  and  M.  L.  Gordon,  for  the  plaintiff,  argued 
that  the  check  was  merely  evidence,  and  the  question  was  one 
of  fact,  whether  or  not  the  plaintiff  was  actually  apprised  of  the 
condition  on  which  the  defendant  company  relied.  They  re- 
ferred to  Gamble  v.  Great  Western  R.W.  Co.  (1865),  24  U.C.R. 
407;  Isaacson  v.  New  York  Central,  etc.,  R.W.  Co.  (1884),  94 
N.Y.  278 ; Elliott  on  Railroads,  2nd  ed.,  vol.  4,  p.  611  et  seq., 
where  the  cases  are  collected;  Smith  v.  Grand  Trunk  R.W.  Co. 
(1874),  35  U.C.R.  547.  The  Watkins  case  has  been  distinguished, 
if  not  overruled,  by  the  later  cases;  and  the  Robertson  case  is 
not  an  authority  which  helps  the  appellant  company.  They 
referred  to  Skrine  v.  Gould  (1912),  29  Times  L.R.  19,  and  relied 
on  Henderson  v.  Stevenson,  supra,  as  being  on  all  fours  with  the 
case  at  bar. 

Denison,  in  reply,  argued  that  there  was  no  statute  that  re- 
quired the  company  to  carry  the  baggage  as  well  as  the  pas- 
senger. The  custom  has  grown  up  here,  as  in  England,  to  carry 
luggage,  and  is  now  regulated  by  the  Railway  Act,  which  only 
requires  this  under  certain  regulations  requiring  classification. 
The  purchase  of  a ticket  does  not  imply  delivery  of  baggage,  and 
a question  of  excess  of  baggage  can  only  be  determined  with 
reference  to  classification.  In  every  case  where  the  railway  com- 
pany has  been  held  liable,  the  element  of  misleading  has  been 
involved,  which  does  not  apply  here.  We  do  not  attack  the 
Henderson  case,  and  it  is  not  in  point  here.  Reference  to  Mowat 
v.  Provident  Savings  Life  Assurance  Society  (1902),  32  S.C.R. 
147,  155. 

June  16.  Mulock,  C.J. : — The  facts  are  not  in  dispute.  Mrs. 
Spencer,  at  the  Toronto  office  of  the  defendant  company,  paid 
the  propefi  fare  for  a first-class  passage  for  herself  from  Toronto 
to  St.  Thomas  and  return,  and  was  thereupon  handed  a return 
ticket  by  the  company’s  agent.  When  about  to  commence 
her  return  journey,  she  drove  to  the  St.  Thomas  station  in  a 
taxicab,  having  her  trunk  with  her.  On  arriving  at  the  station 
she  took  her  seat  in  the  train,  instructing  the  driver  of  the  taxi- 
cab to  check  her  trunk  for  Toronto,  and  to  bring  her  the  check 
therefor.  This  he  did,  handing  her  the  check  through  the 
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window  of  the  car.  Without  examining  it,  she  pnt  it  in  her 
hand-hag,  and  arrived  at  the  Toronto  station  at  so  late  an  hour 
(midnight)  that  the  baggage  transfer  agent  had  left ; and  accord- 
ingly she  did  not  apply  to  the  defendant  company  for  the  trunk 
until  the  following  morning.  It  was  then  ascertained  that  the 
trunk  had  duly  reached  Toronto  and  been  placed  in  the  com- 
pany’s baggage-room,  and  had  disappeared  between  the  time  of 
its  arrival — midnight — and  the  time  next  morning  when  Mrs. 
Spencer  demanded  it.  It  has  not  been  found;  and  this  action 
is  brought  to  recover  damages  for  the  value  of  the  trunk  and 
contents. 

The  defence  is,  that  the  trunk  was  delivered  to  and  received 
by  the  defendant  company  subject  to  the  condition  on  the  bag- 
gage check  in  question,  that  the  company  “shall  not  be  liable  for 
loss  or  destruction  of  or  damage  to  baggage  for  any  amount  in 
excess  of  $100  on  an  adult’s  ticket,  and  $50  on  a child’s  ticket, 
unless  the  passenger  stipulates  valuation  in  excess  of  these 
respective  amounts  at  the  time  of  checking,  and  charge  is  paid 
for  the  excess  valuation  in  accordance  with  the  current  tariff ; ’ ’ 
and  that  by  sending  the  trunk  under  the  said  baggage  check, 
the  plaintiff  entered  into  a contract  with  the  defendant  com- 
pany whereby  it  was  to  carry  the  trunk  on  the  condition  above 
quoted,  and  that  the  defendant  company  is  not  liable  for  a 
greater  sum  than  $100,  which  amount  it  tendered  before  action, 
and  brings  into  Court  now  in  satisfaction  of  its  liability. 

So  far  as  appears,  when  the  baggage  check  was  delivered  to 
the  taxicab  driver,  the  company’s  agent  did  not  call  the  driver’s 
attention  to  the  condition  in  question,  nor  did  the  plaintiff 
when  receiving  the  check  know,  or  have  any  reason  to  know,  of 
the  condition  printed  on  the  check.  She  was  evidently  quite 
unaware  of  the  existence  of  any  such  condition,  and  regarded 
the  check  as  merely  a receipt  for  her  trunk. 

In  the  absence  of  a special  contract,  the  defendant  com- 
pany, as  a common  carrier,  became  liable  generally  for  the  safe 
delivery  of  the  trunk.  The  onus,  therefore,  is  on  it  to  shew 
assent,  actual  or  constructive,  on  Mrs.  Spencer’s  part  to  the 
condition  pleaded  in  modification  of  the  contract  implied  by 
law.  Whether  there  has  been  any  such  assent  is  a question  of 
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fact:  Henderson  v.  Stevenson,  L.R.  2 Sc.  App.  470;  Parker  v. 
South  Eastern  R.W.  Co.  (1876-7),  1 C.P.D.  618,  2 C.P.D.  416; 
Bate  v.  Canadian  Pacific  R.W.  Co.,  18  S.C.R.  697 ; Richardson 
Spence  & Co.  v.  Rowntree,  [1894]  A.C.  217. 

In  Parker  v.  South  Eastern  R.W.  Co.  {ante),  as  here,  the 
ticket  given  for  luggage  on  its  face  had  the  words  “see  hack;” 
and  on  the  back  were  conditions  whereby  the  defendants  sought 
to  limit  their  liability,  and  the  Court  of  Appeal  held  that  the 
acceptance  of  such  a ticket  did  not,  as  a matter  of  law,  bind  the 
plaintiff  to  the  conditions,  but  that  it  was  still  a question  of 
fact,  to  be  determined  by  the  jury,  whether  the  plaintiff  had 
assented  to  such  conditions. 

So  in  Richardson  Spence  & Co.  v.  Rowntree,  the  respondent 
paid  the  appellants  her  passage-money  for  a passage  by  their 
steamer,  and  received  from  them  a folded  ticket,  on  the  face  of 
which  were  these  words,  “It  is  mutually  agreed  for  the  consider- 
ation aforesaid  that  this  ticket  is  issued  and  accepted  upon  the 
following  conditions,”  one  of  which  was:  “The  company  is  not 
under  any  circumstances  liable  to  an  amount  exceeding  $100  for 
loss  of  or  injury  to  the  passenger  or  his  luggage.  ” The  respond- 
ent brought  action  against  the  appellants  to  recover  a sum 
exceeding  $100  for  personal  injuries,  and  the  three  following 
questions  were  left  to  the  jury:  (1)  Did  the  plaintiff  know  that 
there  was  writing  or  printing  on  the  ticket?  This  question  was 
answered  in  the  affirmative.  (2)  Did  she  know  that  the  writing 
or  printing  on  the  ticket  contained  conditions  relating  to  the 
terms  of  the  contract  of  carriage?  This  was  answered  in  the 
negative.  (3)  Did  the  defendants  do  what  was  reasonably  suffi- 
cient to  give  the  plaintiff  notice  of  the  conditions?  This  was 
also  answered  in  the  negative.  In  delivering  the  judgment  of 
the  Court  the  Lord  Chancellor  (Herschell)  says:  “The  only 
question  . . ' . is  whether  there  was  any  evidence  to  go  to  the 

jury  upon  which  they  could  properly  find  the  answers  they  did 
to  the  last  two  questions.  Now,  what  are  the  facts,  and  the 
only  facts  bearing  upon  this  question  which  were  proved  before 
the  jury?  That  the  plaintiff  paid  the  money  for  her  passage 
for  the  voyage  in  question  and  that  she  received  this  ticket 
handed  to  her  folded  up  by  the  ticket  clerk,  so  that  no  writing 
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was  visible  unless  she  opened  and  read  it.  There  are  no  facts 
beyond  those.  Nothing  was  said  to  draw  her  attention  to  the 
fact  that  this  ticket  contained  any  conditions ; and  the  argument 
of  the  appellants  is,  and  must  be,  this,  that  where  there  are  no 
facts  beyond  these  which  I have  stated  the  defendants  are  en- 
titled, as  a matter  of  law,  to  say  that  the  plaintiff  is  bound  by 
those  conditions.  That,  my  Lords,  seems  to  me  to  be  absolutely 
in  the  teeth  of  the  judgment  of  the  Court  of  Appeal  in  Parker 
v.  South  Eastern  R.W.  > Co .,  with  which  I entirely  agree;  nor 
does  it  seem  to  me  consistent  with  the  case  of  Henderson  v. 
Stevenson /’  etc. 

In  principle,  it  appears  to  me  immaterial  whether  the  con- 
dition which  the  common  carrier  seeks  to  have  made  part  of  the 
contract  is  on  the  face  or  back  of  the  ticket,  or  wholly  apart 
therefrom;  the  real  question  being  whether  in  fact  the  customer 
of  the  common  carrier  actually  or  constructively  assented  to 
such  condition  forming  part  of  the  contract,  thereby  vary- 
ing the  contract,  which,  in  the  absence  of  special  conditions,  the 
law  implies.  Such  a question  must  be  determined  in  accord- 
ance with  the  facts  in  each  case;  and,  if  the  common  carrier 
fails  to  shew  such  assent  on  the  part  of  the  customer,  then  the 
only  contract  governing  the  transaction  is  that  implied  by  law. 

It  was  argued  before  us  that  we  were  bound  by  Lamont  v. 
Canadian  Transfer  Co.  19  O.L.R.  291.  In  that  case  a piece  of 
checked  baggage  arrived  at  Toronto  and  was  handed  over  to  the 
agent  of  the  transfer  company  for  delivery,  and  a representative 
of  the  owner  delivered  to  the  agent  of  the  transfer  company  the 
check  for  the  baggage  and  requested  him  to  deliver  the  same, 
and  handed  to  him  at  the  same  time  the  charges  for  such  ser- 
vice. Thereupon  the  transfer  company’s  agent  detached  from 
the  baggage  the  carrier’s  check  and  accepted  payment  of  the 
money  tendered.  The  view  of  the  majority  of  the  Court  was, 
that  these  dealings  created  a contract  on  the  part  of  the  transfer 
company  to  deliver  the  baggage,  although  the  agent  did  not 
at  the  moment  deliver  a check  therefor,  the  owner’s  representa- 
tive having  withdrawn  without  asking  for  one.  About  fifteen 
minutes  afterwards  he  returned,  asked  for  and  was  then  given 
a check  which  contained  conditions  intended  to  limit  the  transfer 
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company’s  liability.  The  majority  of  the  Court  was  of  opinion 
that  the  contract  was  complete  before  the  delivery  of  the  check, 
and  that  the  transfer  company  could  not  subsequently  limit  its 
liability  by  the  condition  upon  the  subsequently  issued  check. 
Inasmuch  then  as  that  check  had  no  legal  effect  in  respect  of  the 
contract  already  entered  into,  any  observations  on  the  part  of 
the  Court  as  to  what  might  have  been  the  effect  if  the  facts  had 
been  different  are  manifestly  obiter. 

Further,  the  observations  of  some  of  the  Judges  in  that  case 
as  to  the  legal  inference  deducible  from  the  facts  in  that  case 
do  not  bind  in  any  other  case.  The  facts  in  each  case  are  for 
the  jury,  or,  if  no  jury,  for  the  trial  Judge  sitting,  as  here,  as 
a jury. 

Here  the  findings  of  the  learned  trial  Judge  are,  in  substance, 
to  the  effect  that  no  notice  was  given  to  the  plaintiff  or  to  the 
taxicab  driver  of  the  condition  on  the  check;  that  the  plaintiff 
supposed  the  check  to  be  a mere  receipt  for  the  trunk;  and  that 
obviously  she  in  no  way  expressly  or  impliedly  assented  to  any 
contract  except  such  as  grew  out  of  the  delivery  of  the  trunk  to 
the  defendant  company  (common  carrier),  and  its  acceptance 
by  the  company  for  carriage. 

For  each  of  these  reasons,  I am  of  opinion  that  Lamont  v. 
Canadian  Transfer  Co.  has  no  application  to  the  present  case. 
There  was,  in  my  opinion,  ample  evidence  to  support  the  find- 
ings of  fact  of  the  learned  trial  Judge,  and  no  ground  exists  for 
disturbing  them. 

Having  reached  this  conclusion,  it  is  not  necessary  for  me  to 
express  any  opinion  whether,  after  the  plaintiff  had  received 
her  ticket  at  Toronto  and  travelled  thereon  to  St.  Thomas,  it 
was  competent  to  the  defendant  company  to  limit  its  liability  in 
respect  of  her  baggage  by  the  introduction  of  the  conditions  in 
question  into  the  baggage  check  issued  at  St.  Thomas. 

This  appeal  should  be  dismissed  with  costs. 


Clute  and  Sutherland,  JJ.,  concurred. 


Riddell,  J. : — The  plaintiff  bought  at  Toronto  a return  ticket 
to  St.  Thomas,  so  far  as  appears  in  the  usual  form  and  without 
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condition.  She  travelled  to  St.  Thomas  on  the  defendant  com- 
pany’s railway,  and  within  the  time  limited  for  the  return  trip 
took  the  train  at  St.  Thomas  for  Toronto.  She  came  to  the 
station  in  a taxicab,  and  the  chauffeur  of  the  taxicab,  receiving 
from  the  plaintiff  her  ticket,  took  her  trunk  to  the  baggage-master 
at  the  station,  delivered  it  over,  received  a pasteboard  check  in 
exchange,  and  along  with  her  ticket  handed  this  to  the  plaintiff 
already  seated  in  the  train.  Before  the  train  started,  the  plain- 
tiff had  ample  time  to  read  the  printing  on  the  check;  on  the 
face  of  the  check,  in  fairly  large  capitals,  is  the  legend  “Read 
conditions  on  back.”  The  plaintiff  did  not  read  the  check  and 
did  not  know  that  it  contained  conditions  ; she  had  had  some 
experience  in  travelling,  could  read,  and  was  a woman  of  in- 
telligence. 

The  trunk  arrived  at  Toronto,  but  was  lost  while  in  the 
custody  of  the  defendant  company,  through  its  negligence.* 

Upon  the  reverse  of  the  check,  in  plain  print,  is  a condition 
in  the  following  language:  “The  company  shall  not  be  liable 
for  loss  or  destruction  of  or  damage  to  baggage  for  any  amount 
in  excess  of  $100  on  an  adult’s  ticket  . . . unless  the  pas- 

senger stipulates  valuation  in  excess  of  these  respective  amounts 
at  the  time  of  checking,  and  charge  is  paid  for  the  excess  valu- 
ation in  accordance  with  the  current  tariff.” 

The  defendant  company  tendered  $100  in  full;  this  was  re- 
fused and  an  action  brought  resulting  after  a trial  before  Judge 
Denton  without  a jury  in  a verdict  for  $350.50. 

The  defendant  company  now  appeals.  It  is  not  disputed 
that  by  our  law  “the  relation  of  passenger  and  public  carrier 
. . . entitles  the  passenger  to  have  his  personal  baggage 

transported  at  the  same  time  without  any  additional  charge  for 
the  freight:”  Carlisle  v.  Grand  Trunk  R.W.  Co.  (1912),  25 
O.L.R.  372,  at  p.  374. 

The  stated  case  in  Gamble  v.  Great  Western  R.W.  Co.,  24 
U.C.R.  407,  at  pp.  407,  408,  accurately  states  the  law:  “A 
• . . passenger  ticket  . . . entitled  him  and  his  luggage 
to  be  carried  . . .”  We  need  not,  therefore,  inquire  into  the 
origin  of  this  law,  which  is  thoroughly  settled — or  compare  it 


App.  Div. 
1913 

Spencer 

v. 

Canadian 
Pacific 
R.W.  Co. 

Riddell.  J. 


9 — 29  O.L.R. 


130 

App.  Div. 
1913 

Spencer 

v. 

Canadian 
Pacific 
R.W.  Co. 

Riddell,  J. 


ONTARIO  LAW  REPORTS.  [vol. 


with  the  origin  of  the  rule  in  England,  for  which  see  Hodges  on 
Railways,  7th  ed.,  vol.  1,  p.  586 ; Brown  & Theobald,  2nd  ed., 
pp.  319  sqq. 

Before  the  Act  of  1903,  3 Edw.  VII.  eh.  58  (D.),  the  railway 
company  could  limit  its  liability  by  a contract  entered  into  with 
its  passenger.  That  Act,  by  sec.  275,  provided  that  no  such  con- 
tract should  relieve  the  company  unless  “such  class  of  contract” 
had  been  approved  by  the  Railway  Board.  This  provision  did 
not  in  any  way  modify  the  previous  law  as  to  the  necessity  of  a 
special  contract  being  entered  into — the  effect  of  the  section 
being  simply  to  cause  any  such  contract  to  be  ineffectual  to 
shield  the  company  unless  it  was  such  as  the  Board  had  ap- 
proved. In  other  words,  when  a railway  company  claimed  that 
it  was  relieved  by  reason  of  a special  contract,  it  was  necessary, 
as  before  and  just  as  before,  to  prove  that  a special  contract  had 
been  entered  into,  and,  in  addition,  that  it  was  one  of  a class 
approved  by  the  Board. 


In  Wilkinson  v.  Canadian  Express  Co.  (1912),  27  O.L.R. 
283,  it  was  held  that  the  right  given  by  an  order  of  the  Railway 
Board  need  not  be  taken  advantage  of  by  the  company — the 
order  of  the  Board  in  itself  is  not  a contract. 

I assume  that  the  defendant  company  had  the  right  under 
the  order  of  the  Railway  Board  to  enter  into  a special  contract 
limiting  the  liability  to  $100  for  baggage — but  I do  not  think 
that  they  have  proved  that  they  did  enter  into  such  a contract 
with  the  plaintiff. 


This  is  not  a case  in  which  the  only  right  to  have  the  baggage 
carried  arose  from  the  handing  over  to  the  plaintiff  of  the 
check  and  her  possession  of  it.  Her  right  to  have  her  baggage 
carried  arose,  not  from  the  receipt  of  the  check,  but  from  having 
bought  transportation.  There  wTas  nothing  to  cause  her  to  sup- 
pose that  the  check  contained  any  conditions,  or  that  it  was 
intended  to  be  a contract  or  anything  else  but  a receipt  for  her 
baggage,  containing  a statement  of  its  destination. 

We  were  told  that  every  one  should  be  held  to  have  read 
his  railway  check — that  people  generally  did  read  their  checks. 
Speaking  for  myself,  I never  read  a check  in  my  life  till  this 
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one  and  never  saw  one  read — nay,  further,  I have  never  heard 
of  one  being  read  until  the  argument  of  this  case. 

The  principles  and  authorities  have  been  so  recently  and  so 
fully  considered  in  Lamont  v.  Canadian  Transfer  Co.,  19  O.L.R. 
291,  that  it  would  serve  no  useful  purpose  to  go  through  the 
cases  again.  I adhere  to  the  law  as  laid  down  on  pp.  310,  311, 
of  that  report : ‘ - The  very  highest  at  which  the  rights  of  the 
carrier  can  be  put  is  that  if  the  customer  has  ( a ) read  the 
conditions,  or  (b)  knows  that  the  ticket  contains  conditions  and 
abstains  from  reading  them,  or  (c)  if  the  circumstances  are 
such  that  he  must  be  held  to  know  that  the  ticket  contains  con- 
ditions, as,  e.g.,  if  the  carrier  has  done  all  that  is  reasonably 
necessary  to  give  the  customer  notice  that  the  ticket  contains 
conditions,  or  the  journey  is  of  such  a character  that  any  reason- 
able man  would  know  that  there  must  be  conditions — then  the 
carrier  may  avail  himself  of  the  conditions.” 

In  this  case  the  defendants — upon  whom  the  onus  of  proof 
rests  (19  O.L.R.  at  p.  314) — have  wholly  failed  to  establish  any 
of  these  prerequisites:  the  plaintiff  did  not  read,  did  not  know 
that  the  check  contained  conditions,  no  notice  was  given  to  the 
plaintiff  or  her  messenger  and  agent  of  any  conditions,  and 
there  was  nothing  to  indicate  that  there  were  conditions  or  to 
lead  the  plaintiff  to  suppose  that  there  were  or  might  be.  We  have 
not  to  consider  what  the  result  would  have  been  had  the  limita- 
tion of  liability  been  contained  in  a ticket  delivered  to  the 
plaintiff  when  purchasing  the  right  to  transportation.  It  may 
be  that  the  issue  to  a pasenger  “of  a ticket  with  the  condition 
plainly  and  distinctly  printed  upon  the  face  of  it,  was  in  itself 
reasonably  sufficient  to  give  him  notice.  If,  under  the  circum- 
stances, he  saw  fit  to  put  the  ticket  in  his  pocket  without  reading 
it,  he  has  now  nothing  to  complain  of  except  his  own  careless- 
ness or  indifference” — as  Mr.  Justice  Burbidge  says  in  Coomb s 
v.  The  Queen  (1895),  4 Ex.C.R.  321,  at  p.  325;  see  S.C.  (1896), 
26  S.C.R.  13. 

The  late  Chief  Justice  of  Ontario  in  Lamont  v.  Canadian 
Transfer  Co.,  19  O.L.R.  291,  at  p.  314,  and  Mr.  Justice  Garrow, 
at  p.  315,  seem  to  intimate  that,  in  their  opinion,  the  condition 
on  the  ticket  in  that  case  would  or  might  have  been  binding  if 
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the  ticket  had  been  transferred  to  the  plaintiff  when  her  agent 
paid  for  the  cartage,  i.e.,  when  the  contract  and  the  only  con- 
tract was  entered  into  between  the  parties.  Bnt  the  majority 

of  the  Court  of  Appeal  agreed  with  the  majority  of  the  Divi- 
sional Court  that  this  rule  did  not  apply  when  the  ticket  was 
delivered  to  the  plaintiff  after  the  contract  had  been  entered 

into,  and  the  right  of  the  plaintiff  to  have  her  trunk  carried 

had  accrued. 

Here,  as  it  is  said  in  Smith  v.  Grand  Trunk  R.W.  Co.,  35 
U.C.R.  547-,  at  p.  567 : “The  liability  arises  from  the  contract  to 
carry.  The  giving  checks  is  quite  as  much  for  the  convenience 
and  safety  of  the  company  as  it  is  for  that  of  the  passenger; 
it  is  a guaranty  to  them  that  the  right  person  gets  the  luggage. ’ ’ 
As  is  said  by  Draper,  C.J.,  in  Gamble  v.  Great  Western  R.W. 
Co.,  24  U.C.R.  at  p.  413,  “The  system  of  checking  . . . must 

be  regarded  as  introduced  by  the  company  for  their  own  benefit, 
not  for  that  of  passengers  . . . to  be  considered  only  as  addi- 

tional precautions  taken  by  the  company,  beyond  what  is  cus- 
tomary in  England,  in  order  to  prevent  the  luggage  from  being 
given  up  to  the  wrong  person.”  The  plaintiff  had  no  reason  to 
suppose  that  the  check  handed  to  her  was  anything  more  than 
this. 

It  is  unnecessary  to  consider  the  other  grounds  in  the  learned 
County  Court  Judge’s  judgment. 

I am  of  opinion  that  the  appeal  should  be  dismissed  with 
costs. 


Appeal  dismissed. 
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[IN  CHAMBERS.] 

Rex  ex  rel.  Fitzgerald  v.  Stapleford. 

Municipal  Election — Corrupt  Practices — Bribery — Consolidated  Municival 
Act , secs.  179  (4),  245  (2) — Payment  of  Voters  as  Scrutineers — Im- 
plied Promise  to  Pay — Inducement  to  Vote — Payment  of  Debt  to  Votei~ 
on  Polling-day  — Evidence  — Suspicion  — Interest  in  Contract  with 
Corporation — Sec.  80  of  Act — Purchase  of  Land — Transaction  with 
Crown. 


1913 
June  19. 


1.  By  sub-sec.  (4)  of  sec.  179  of  the  Consolidated  Municipal  Act,  1903,  3 
Edw.  VII.  eh.  19,  added  by  5 Edw.  VII.  eh.  22,  sec.  8,  the  Legislature 
has  recognised  that  hiring  and  paying  a voter  as  a scrutineer  at  a 
municipal  election  may  be  innocent;  and  therefore  to  pay  a voter  to  act 
as  scrutineer  or  to  engage  him  to  act  on  an  agreement,  express  or  implied, 
that  he  is  to  be  ‘paid  for  his  services,  is  not  in  itself  a corrupt  practice 
under  sec.  245  (2)  of  the  Act  of  1903. 

B.was  asked  by  the  respondent  to  act  as  scrutineer  at  an  election — the 
respondent  knowing  that  B.  had  a vote;  B.  did  act,  and  was  afterwards 
paid  by  the  respondent:  — 

Held , that  it  was  of  no  importance  that  nothing  was  said  about  payment 
beforehand. 

Rex  ex  rel.  Sabourin  v.  Berthiaume  (1913),  4 OWN.  1201,  followed. 

And  held,  upon  the  evidence,  that  the  respondent’s  implied  promise  or  agree- 
ment to  pay  B.  for  acting  as  scrutineer  was  not  made  in  order  to  induce 
B.  to  endeavour  to  procure  the  respondent’s  return:  sec.  245  (2)  ; and 
so  in  the  case  of  S.,  another  voter  hired  and  paid  as  a scrutineer. 

2.  Payment  of  an  honest  debt  may  be  a corrupt  practice  under  the  Act; 
but,  upon  the  evidence,  a payment  of  a debt  made  by  the  respondent 
to  C.,  a voter,  on  polling-day,  while  suspicious,  was  not  proved  to  have 
been  made  with  an  improper  object. 

3.  The  respondent’s  son  and  business  partner  bought,  with  partnership 
money,  but  on  behalf  of  a number  of  villagers,  a lot  of  land  which  was 
intended  to  be  conveyed  to  the  Crown  for  the  purpose  of  the  erection  of 
Government  buildings,  in  lieu  of  another  lot  which  the  Crown  was  to 
convey  to  the  village  corporation:  — 

Held,  upon  the  evidence,  that  the  respondent  had  not,  by  himself  or  his 
partner,  by  reason  of  this  transaction,  an  interest  in  a contract  with  or 
on  behalf  of  the  corporation,  within  the  meaning  of  sec.  80  of  the  Act. 


Motion  by  the  relator,  in  the  nature  of  a quo  warranto,  to 
void  the  election  of  the  respondent  as  Reeve  of  the  Village  of 
Watford. 

June  17.  The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 

W.  D.  McPherson,  K.C.,  for  the  relator. 

John  Cowan,  K.C.,  for  the  respondent. 

June  19.  Riddell,  J. : — At  the  recent  municipal  election 
at  Watford,  Sanford  Stapleford  was  declared  elected  as  Reeve 
of  the  Village ; Fitzgerald  desires  that  he  be  unseated ; evidence 
has  been  taken  viva  voce,  and  the  matter  has  been  very  fully 
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and  carefully  argued  on  both  sides.  There  are  four  grounds 
of  attack:  two  for  paying  scrutineers;  one  for  an  alleged  cor- 
rupt payment;  'and  one  under  sec.  80  of  the  Municipal  Act  of 
1903. 

1.  The  first  case  is  that  of  one  Bryson.  He  was  a voter  who 
had  not  been  taking  very  much  interest  in  the  election — he  had 
on  previous  occasions  acted  as  scrutineer  for  Stapleford  and  been 
paid  for  it.  The  morning  of.  the  election  Stapleford  asked  him 
to  act  as  scrutineer  for  him  at  No.  2,  and  he  did  so.  Both  parties 
say  that  of  course  he  was  to  be  paid — that,  from  the  general 
course  of  dealing  in  this  village,  Bryson,  being  engaged  as  a 
scrutineer,  was  entitled  to  be  paid.  Nothing  was  said  about  pay- 
ment; but  this  is  of  .no  importance — Rex  ex  rel.  Sabourin  v. 
Berthiaume  (1913),  4 O.W.N.  1201,  is  well  decided  and  should 
be  followed.  Two  or  three  days  after  the  election,  Stapleford 
paid  Bryson  $2  “for  scrutineer,”  “for  acting  as  scrutineer.” 
Bryson  voted  at  the  election;  and  Stapleford  knew  that  he  had 
a vote  when  he  asked  him  to  act  as  scrutineer,  which  was  about 
the  time  the  poll  opened — close  to  9 o’clock.  He  was  not  given 
a voters’  list,  but  had  to  go  down  to  the  clerk’s  office  afterwards 
and  get  one. 

The  section  of  the  statute  referred  to  in  support  of  the  appli- 
cation is  sec.  245  (2)  : “Every  person  who  . . . makes  any 
. . . promise  or  agreement”  to  pay  “any  person  in  order  to 

induce  such  person  to  . . . endeavour  to  procure  . . . 

the  return  of  any  person  to  serve  in  any  municipal  council  . . . 
shall  be  deemed  guilty  of  bribery.” 


That  the  respondent  did  promise  and  agree  to  pay  Bryson 
for  acting  as  scrutineer  is  undoubted;  and  the  only  question  is 
whether  this  was  done  ‘ ‘ in  order  to  induce  ’ ’ Bryson  ‘ ‘ to  endeav- 
our to  procure”  his  return. 

Had  it  not  been  for  recent  legislation,  I should  have  held, 
without  much  hesitation,  that  the  payment  of  scrutineers,  or  the 
engagement  of  them  on  an  agreement,  express  or  implied,  to  pay 
them,  is  in  itself  a corrupt  practice.  They  are  put  at  the  poll  to 
watch;  and,  while  it  is  said  not  always  to  be  the  case  that  an 
elector  votes  as  he  prays,  it  must  generally  be  that  an  elector 
will' vote  as  he  watches. 
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In  the  Bewdley  Case  (1869),  1 O’M.  & H.  16,  Mr.  Justice 
Blackburn,  at  p.  20,  considers  the  effect  of  treating  “watchers,” 
and  says:  “In  the  first  place,  it  indirectly  influences  the  men, 
whether  voters  or  not ; if  they  are  not  voters,  it  indirectly 
influences  all  their  friends  and  other  voters.  In  the  second  place, 
when  it  is  given  to  voters,  it  would,  in  all  human  probability, 
lead  to  an  expenditure  by  them  in  public-houses  and  elsewhere, 
which  would  indirectly  influence  voters.”  The  learned  Judge 
accordingly  held  this  to  be  a corrupt  practice. 
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The  difference  in  customs  of  the  two  countries  renders  in- 
applicable much  of  the  learned  Judge’s  second  reason — it  is 
not  the  custom  in  Ontario,  as  it  seems  to  be  thought  to  be  in 
England,  that  a labouring  man,  as  of  course,  spends  in  a public- 
house  money  paid  to  him.  But  in  the  first  reason  I entirely 
agree ; and  it  would  be  carrying  judicial  nescience  to  an  absurd 
extreme  to  affect  not  to  know  that  the  hiring  of  a man  to  represent 
one  at  the  polls  implies  that  man  doing  all  he  can  for  his  employ- 
er, including  casting  his  vote,  if  he  has  one.  A scrutineer  who 
would  act  otherwise  would  be  thought  a “mighty  mean  man.” 


This  case  was  approved  in  our  own  Supreme  Court  in  Cimon 
v.  Perrault  (1881),  5 S.C.R.  133;  see  p.  145;  the  Nottingham 
Case  (1869),  1 O’M.  & H.  246,  may  also  be  looked  at. 

Whether  a payment  to  one  as  a canvasser  is  a corrupt  practice 
under  the  Election  Acts  has  been  the  subject  of  many  decisions. 
In  Regina  ex  rel.  Johns  v.  Stewart  (1888),  16  O.R.  583,  Mr. 
Justice  Street  held  that  the  payment  to  members  of  certain 
committees  of  the  level  sum  of  $2  each,  irrespective  of  the  time 
they  devoted  to  the  work  and  without  inquiry  as  to  whether 
they  had  in  fact  worked  at  all,  was  a corrupt  act  under  the  Muni- 
cipal Act,  R.S.O.  1887,  eh.  184,  sec.  209  (2),  corresponding  to 
the  present  sec.  245  (2). 

In  the  East  Toronto  Case  (1871),  H.E.C.  70,  the  West  Tor- 
onto Case  (1871),  H.E.C.  97,  the  Lennox  Case  (1884),  1 Ont. 
Elec.  Cas.  41,  it  was  held  no  violation  of  the  Act  to  employ  voters 
as  canvassers.  The  judgment  of  Mr.  Justice  Armour  to  the  con- 
trary in  the  North  Ontario  Case  (1879),  H.E.C.  785,  801,  while 
it  was  approved  in  the  Supreme  'Court  (1880),  4 S.C.R.  430,  by 
Taschereau  and  Gwynne,  JJ.,  failed  to  obtain  the  approval  of 
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the  majority.  If  I may  be  allowed  to  say  so,  this  decision  has 
ever  been  a matter  of  regret : no  one  at  all  familiar  with  election 
methods  can  fail  to  know  the  danger  of  paying  voters  for  ser- 
vices, real  or  alleged,  as  canvassers.  These  decisions  prevent 
me  from  holding  that  a payment  to  a voter  who  is  for  such  pay- 
ment to  endeavour  to  effect  the  election  of  his  employer  is  neces- 
sarily corrupt. 

The  cases  do  not  cover  the  position  of  a scrutineer:  and  I 
should  have  had  no  great  difficulty  in  following  my  own  judg- 
ment in  the  absence  of  express  authority.  But  it  seems  to  me 
that  the  Legislature  has  indicated  a different  view. 

In  the  Act  of  1903,  3 Edw.  VII.  ch.  19,  sec.  179  (2),  the 
clerk  of  the  municipality  is  prohibited  from  voting;  but  (3) 
all  deputy  returning  officers  and  poll  clerks  are  entitled  to  vote. 
An  amendment  was  passed  in  1905,  5 Edw.  VII.  ch.  22,  sec.  8, 
which  adds  sub-sec.  (4)  : “No  person  employed  and  paid  by  a 
candidate  to  act  as  scrutineer,  or  for  any  other  purpose  in  con- 
nection with  municipal  elections,  shall  be  entitled  to  vote  at  such 
election.  ” There  is  no  section  invalidating  the  election  in  conse- 
quence of  such  a person  voting — and  it  seems  clear  that  the  Legis- 
lature recognised  the  innocence  of  a hiring  and  paying  by  a can- 
didate of  a voter  as  scrutineer,  but  put  him  in  the  same  category 
as  the  clerk.  The  Legislature  has  said  in  effect:  “You  may  hire 
and  pay  a scrutineer;  but  that  scrutineer  shall  not  vote.”  Noth- 
ing would  have  been  easier  than  to  declare  the  paying  of  a voter 
as  scrutineer,  a corrupt  act,  but  this  is  not  done. 

I do  not  find  anything  to  indicate  that  Bryson  was  not  in 
good  faith  paid  simply  as  a scrutineer;  and,  while  I may  be 
permitted  to  say  that  I regret  the  result  of  the  legislation,  I 
think  that  it  clears  this  act  of  the  implication  that  it  is  a corrupt 
practice. 

2.  The  case-  of  Sharpe,  also  hired  and  paid  as  a scrutineer,  is 
covered  by  what  I have  said. 

In  neither  case  is  there  any  evidence  of  any  payment  by 
reason  of  the  scrutineer  having  voted. 

3.  Then  comes  the  Chapman  charge.  Mrs.  Minnie  Chapman 
is  a widow,  a voter  who  was  canvassed  by  both  candidates.  She 
swears  that  she  told  the  respondent  that  she  would  not  vote  for 
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him  unless  he  paid  her ; that  he  had  owed  her  $5  for  work ; that 
she  had  tried  to  get  it,  and  could  get  only  $2.  She  had  seen  the 
respondent  from  time  to  time,  a couple  of  times,  about  the  bal- 
ance, and  he  had  said  before  they  ( i.e the  firm  composed  of  the 
respondent  and  his  son)  would  pay  it,  they  had  to  look  through 
the  books.  She  says  that  when,  on  election  day,  the  respondent 
canvassed  her  and  she  had  replied  as  I have  said,  the  respondent 
did  not  say  anything,  but  went  out,  returned,  and  handed  some 
money  to  one  Warner,  and  Warner  handed  her  $3,  whereupon 
she  went  out  with  the  respondent  to  vote  and  did  vote.  On  cross- 
examination  she  says  that  the  respondent  did  not  speak  to  her, 
but  to  her  father,  and  her  father  spoke  to  her,  and  it  was  then 
that  she  said  that  she  would  not  vote  unless  she  was  paid — “I 
am  not  going  along  with  none  of  them  unless  they  pay  me.  ’ ’ 

It  seems  that  Warner  had  owed  her  $5,  for  which  he  gave 
an  order  on  the  respondent  or  his  firm ; when  she  asked  for  pay- 
ment, she  was  told  that  they  should  have  to  see  Warner  first ; and 
that  Warner  has  paid  $2  on  account  of  the  debt  since  the  election. 
Warner’s  story  is,  that  the  respondent  on  that  day  paid  him  $5 
for  a previous  deal  on  a waggon ; that  ‘ ‘ I gave  her  $3  and  kept 
$2  for  myself ; ” “I  had  no  conversation  with  him  at  all,  only  I 
told  him  that  I wanted  the  money,  and  he  said  they  were 
locked  up ; and  he  said,  ‘ I will  give  it  to  you  some  time  to-day.  ’ 
I told  him  I was  going  away  the  next  day  and  wanted  the 
money.”  “Q.  Was  there  anything  said  about  what  you  were  to 
do  with  the  money  ? A.  Nothing  at  all.  ’ ’ The  respondent ’s  story 
agrees  with  that  of  Warner. 

The  case  is  full  of  suspicion ; but  consistently  with  the  rules 
laid  down  in  election  cases,  I cannot  find  this  charge  proven. 
I am  not  to  be  taken  as  holding  that  the  payment  even  of  an 
honest  debt  may  not  be  a corrupt  practice  under  the  Act.  Here, 
however,  while  there  is  much  to  suggest,  there  is  nothing  con- 
clusively to  prove,  the  improper  object.  The  verdict  then  on 
this  charge  will  be,  ‘ ‘ Not  guilty,  but  don ’t  do  it  again.  ’ ’ 

4.  The  only  remaining  charge  is  based  not  on  sec.  245,  but 
on  sec.  80 : * ‘ No  . . . person  having  by  himself  or  his  partner 
an  interest  in  any  contract  with  or  on  behalf  of  the  corporation 
....  shall  be  qualified  to  be  a member  of  the  council  of  any 
municipal  corporation.” 
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I read  this  section  as  meaning:  “Any  person  who  or  whose 
partner  as  such  partner  has  an  interest  in  any  contract,  express 
or  implied,  with  or  on  behalf  of  the  corporation”- — and  there 
should  be  no  hair-splitting  to  the  advantage  of  the  accused. 

“The  object  of  the  Legislature  in  passing  sec.  80  was  to  pre- 
vent any  one  being  elected  to  a municipal  council  whose  personal 
interests  might  clash  with  those  of  the  municipality:”  per  Teet- 
zel,  J.,  in  Rex  ex  rel.  Macnamara  v.  Heffernan  (1904),  7 O.L.R. 
289.  A similar  section  in  the  Local  Government  Act,  1894, 
56  & 57  Viet.  (Imp.)  ch.  73,  was  under  consideration  in  Rex  v. 
Rowlands , [1906]  2 K.B.  292.  Darling,  J.,  at  p.  297,  says:  “The 
mischief  aimed  at  by  sec.  46  is  to  prevent  persons  in  the  position 
of  guardians  of  the  poor  from  deriving  benefit  from  contracts 
which  they  have  to  control.  ’ ’ In  the  sister  provinces  Martineau 
v.  Debien  (1911),  Q.R.  20  K.B.  512,  and  Rex  ex  rel.  McDonald 
v.  Robertson  (1902),  35  N.S.R.  348,  are  in  the  same  sense. 

The  evidence  discloses  the  following  as  the  facts  in  this  matter. 
The  village  people  were  desirous  of  having  a new  post-office 
building  and  an  armoury  and  drill-hall:  citizens  made  a collec- 
tion and  raised  $500  to  apply  on  the  site  for  a new  post-office. 
The  Dominion  Government,  however,  took  that  matter  into  their 
own  hands,  and  thus  the  $500  was  not  so  applied.  An  armoury 
site  had  been  secured  of  which  the  price  was  $400 ; it  was  appar- 
ently conveyed  to  the  Crown,  hut  it  turned  out  to  be  wholly 
unsuited  to  the  purpose,  although,  by  a mistake  of  the  Govern- 
ment engineer,  it  had  been  accepted  for  the  Government.  East 
of  the  post-office  site  there  was  a piece  of  land  composed  of  lots 
89  (the  Lawrence  or  “Bowling  Green”  lot)  and  88  (the  Elliott 
lot)  ; this  semed  to  be  an  admirable  site  for  the  armoury.  It 
was  thought  that  these  lots  would  cost  $900;  and,  upon  this 
being  reported  to  the  Minister  of  Militia,  he  said  that  it  would 
not  be  fair  to  penalise  the  village  for  the  mistake  of  a Govern- 
ment engineer,  and  that  the  Government  would  pay  the  difference 
between  the  values  of  the  two  sites,  and  “would  deed  back  the 
site  purchased  by  the  town  the  summer  previous  and  give  it  to 
them.  ’ ’ This  was  said  to  the  member,  Mr.  Armstrong,  who  then 
came  to  Watford  and  went  into  the  matter  with  the  respondent 
and  some  of  the  citizens.  The  respondent  tried  to  get  options 
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on  the  two  lots  Nos.  88  and  89.  The  “Bowling-green  lot”  he 
was  assured  of  getting  for  $350;  but  he  found  it  impossible  to 
get  an  option  on  lot  89 ; he  approached  Elliott,  the  owner,  several 
times,  but  could  not  get  much  satisfaction  out  of  him.  This  was 
the  state  of  affairs  when  the  respondent  went  to  the  meeting 
of  the  county  council  in  January  at  Sarnia,  While  it  is  not 
specifically  so  stated,  it  seems  to  have  been  understood  all  round 
that  the  $500  originally  collected  for  the  post-office  site,  having 
become  unnecessary  for  that  purpose,  should  be  applied  to  pro- 
curing the  new  armoury  site ; Mr.  Brown  seems  to  have  been  the 
custodian  of  the  fund,  or  at  least  the  active  agent  of  the  contribu- 
tors. 
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During  the  absence  in  Sarnia  of  the  respondent,  Brown  got 
alarmed  about  Elliott’s  lot,  and  told  the  respondent’s  son  and 
partner:  “Your  father  had  better  come  down  to-night  and  close 
up  the  Elliott  property.”  Young  Stapleford  called  up  his  father 
on  the  telephone,  and  was  told:  “You  go  to  the  citizens  that  are 
interested  and  be  guided  by  them.  If  they  say  it  is  necessary,  act 
on  their  views  and  buy  the  property  if  they  advise  buying  it.” 
He  then  went  to  Elliott  and  bought  the  lot  for  $550,  paying  $50 
down.  He  says : “I  took  no  option  at  all : I bought  it  outright.  ” 
As  the  father  had  said,  “You  go  up  and  see  Mr.  Brown  and  find 
out  if  we  had  better  not  purchase  it,”  it  might  be  considered 
that  this  purchase  was  a firm  transaction ; and,  in  any  case,  it 
is  reasonably  clear  that  it  was  the  firm’s  money  which  made  the 
part  payment.  In  the  view  I take  of  the  case,  after  some  hesi- 
tation, I do  not  think  the  question  of  any  moment.  The  younger 
Stapleford  says  that  he  “ was  merely  acting  for  the  citizens,”  and 
I think  he  is  right.  What  the  situation  was  was  this : the  village 
or  the  villagers  had  caused  to  be  deeded  to  the  Crown  a lot  worth 
$400;  the  responsible  Minister  of  the  Crown  had  agreed  to  pay 
$500  of  a purchase-price  of  $900  for  a new  lot,  giving  back  the 
old  one ; the  village  could  not  legally  acquire  the  new  lot  or  pay 
for  it;  a number  of  public-minded  citizens  were  willing  to  pay 
$500  of  their  own  money  for  the  benefit  of  themselves  and  their 
neighbours  (not  the  municipality  as  a corporation,  if  that  made 
any  difference,  and  I think  it  did  not)  ; young  Stapleford  or  his 
firm  bought  the  Elliott  lot  as  agent  for  these  citizens.  At  that 
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moment,  there  was  a contract  between  the  firm  (say)  and  Elliott, 
another  between  the  firm  (say)  and  the  citizens,  who  were  repre- 
sented by  Brown,  but  none,  direct  or  indirect,  express  or  implied, 
with  the  corporation. 

The  remainder  of  the  purchase-money  of  $900,  that  is,  $400, 
had  to  he  raised  by  other  means.  Apparently  the  old  armoury 
lot  was  not  available — it  had  not  been  deeded  back  by  the  Crown. 
Accordingly,  on  the  7th  February,  1913,  a special  meeting  of 
the  council  was  held,  at  which  a resolution  was  passed  “that 
Reeve  and  Clerk  issue  order  on  Treasurer  for  $400  on  account 
of  purchase-price  Elliott  and  Lawrence  lots  for  public  buildings, 
when  our  solicitor  advises  matter  ready  to  close.  ’ ’ This  was  for 
the  purpose  of  having  the  balance,  $400,  available  at  any  time, 
if  necessary ; this  sum  was  to  be  contributed  by  the  village  along 
with  $'500  by  the  citizens  so  as  to  procure  a deed  to  the  Crown  of 
the  two  lots.  The  Minister  looked  upon  it  and  spoke  of  it  as  a 
donation  by  the  village  to  the  Crown — but,  in  my  view,  it  would 
be  absurd  to  press  this  language  so  far  as  to  make  it  mean  the 
corporation  of  the  village,  as  distinguished  from  the  citizens  or 
inhabitants.  In  common  parlance  we  speak  of  a donation  from 
a city,  when  we  mean  a donation  from  those  in  a city  or  in  part 
by  the  corporation  and  in  part  by  the  inhabitants.  There  was  a 
scheme  whereby  the  village  and  some  of  its  inhabitants  joined  in 
a gift  to  the  Crown,  the  result  of  which  was  expected  to  improve 
the  village.  Nothing  appears  to  bind  the  citizens  to  give  this, 
money — there  is  nothing  in  the  way  of  an  express  contract,  and 
I cannot  find  in  evidence  anything  by  which  a contract  can  be 
implied  between  corporation  and  citizens.  Even  if  there  were, 
there  is  no  evidence  that  the  respondent  or  his  son  was  one  of 
these  citizens.  Judging  from  the  position  of  the  respondent  and 
his  public  spirit,  as  shewn  by  his  conduct,  it  is  very  probable 
that  he  was  one  of  the  contributors  to  the  fund;  but  I shall  not 
guess  so  as  to  be  compelled  by  a strict  reading  of  the  law  to 
punish  a man  for  an  act  not  only  innocent  in  itself  but  praise- 
worthy. The  Court  has  no  option,  in  cases  in  Which  a violation 
of  the  law  is  proved,  but  so  to  find,  with  whatever  results; 
follow  in  law  from  such  finding — but  it  is  always  loath  to 
stamp  an  act  as  a crime  which  is  innocent  in  itself  and  is  possibly 
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not  in  contravention  of  the  law.  Here  no  one  pretends  that  the 
respondent  was  seeking  private  gain,  and  all  he  did  seems  to  me 
just  what  a public-spirited  citizen  and  municipal  councillor 
should  do  if  the  law  permits. 

The  conclusions  of  fact  I have  arrived  at  depend  upon  a con- 
flict of  testimony  in  some  cases — a conflict  always  to  he  antici- 
pated in  proceedings  relating  to  elections.  We  always  look  for  a 
curious  epidemic  of  deafness — “I  did  not  hear” — at  such  periods, 
followed  by  another  of  amnesia — “I  do  not  remember” — when 
an  investigation  is  made.  These  phenomena  are  ill  counter- 
balanced by  an  exhibition  of  unusual  eagerness  in  calling  to  mind 
half -forgotten  or  wholly-forgotten  debts  and  a frenzied  alacrity 
in  paying  them,  not  seen  at  other  periods.  There  is  rather  less 
of  these  in  this  than  in  most  cases,  however;  and  I have  had 
little  difficulty  in  arriving  at  a conclusion,  bearing  in  mind  the 
rules  laid  down  by  binding  authority. 

There  are  such  circumstances  of  suspicion  that  I shall  in 
dismissing  the  motion  do  so  without  costs. 


[BOYD,  C.] 

Mathers  v.  Royal  Bank  of  Canada. 

Company — Shares — Certificate — Restrictive  Endorsement  in  Blank — Auth- 
ority to  Brokers  to  Sell  Part  of  Block — Pledge  of  Shares  by  Brokers  to 
Bank — Sale  by  Bank — Notice  of  Restriction — Liability  to  Account — 
Custom  or  Usage  of  Brokers. 

The  plaintiff,  being  the  registered  owner  of  forty-six  shares  of  the  stock  of  a 
company,  instructed  ia  firm  of  brokers  to  sell  twenty-five  shares,  and 
handed  ihis  certificate  for  forty-six  shares  to  the  firm,  endorsing  it  in 
blank  and  adding  in  writing  the  words  “twenty-five,”  as  being  the  num- 
ber of  shares  to  be  dealt  with.  The  endorsement  read:  “For  value  re- 
ceived hereby  sell  assign  and  transfer  unto  twenty-five 

shares,”  etc.  The  brokers  gave  the  plaintiff  a receipt  for  forty  shares 
(a  mistake  for  forty-isix),  “twenty-five  to  be  sold.”  About  a year  later, 
the  plaintiff  withdrew  the  direction  to  sell,  and  asked  for  a return  of 
the  certificate.  His  request  was  not  complied  with;  and  later,  when 
the  brokers  failed,  it  appeared  that  the  certificate  had  been  deposited 
by  them  with  a bank  as  security  for  an  advance,  had  passed  into  the 
hands  oif  the  defendants,  another  bank,  and  had  been  realised  by  the 
bank’s  broker  striking  out  the  words  “twenty-five”  in  the  endorsement 
and  selling  the  shares: — 
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Held,  that  the  manner  of  endorsement  gave  plain  notice  to  all  concerned 
that  only  twenty-five  shares  were  to  be  used,  and  that  for  the  purpose  of 
selling,  not  of  pledging;  the  sale  and  deletion  of  the  restrictive  words 
“twenty-five”  were  not  justified  by  any  proved  custom  or  usage  of 
brokers  or  banks  or  the  Stock  Exchange;  and  the  defendants  must 
account  to  the  plaintiff  for  the  full  value  of  the  shares  sold  by  them. 
Smith  v.  Rogers  (1899),  30  O.R.  256,  distinguished. 

Colonial  Bank  v.  Cady  (1890),  15  App.  Cas.  2i67,  applied  and  followed. 

Action  for  the  detention  or  conversion  of  certain  shares  of  a 
company. 


June  11.  The  action  was  tried  before  Boyd,  C.,  without  a 
jury,  at  Ottawa. 

W.  N.  Tilley  and  H.  D.  McCormick,  for  the  plaintiff. 

• George  F.  Henderson,  K.C.,  for  the  defendants. 

The  following  cases  were  cited:  France  v.  Clark  (1884),  26 
Ch.D.  257;  Colonial  Bank  v.  Cady  (1890),  15  App.  Cas.  267; 
Smith  v.  Rogers  (1899),  30  O.R.  256;  Fry  v.  Smellie  (1912),  81 
L.J.K.B.  1003;  Lloyd  v.  Grace  Smith  & Co.  (1912),  81  L.J.K.B. 
1140,  [1912]  A.C.  716. 


June  20.  Boyd,  C. : — Apart  from  decisions  cited,  I said  at  the 
hearing  that  the  plaintiff  should  succeed.  After  considering  the 
effect  of  these,  I remain  of  that  opinion. 


What  is  the  nature  of  the  transaction  which  is  at  the  root  of 
this  litigation?  This,  that  the  plaintiff,  being  registered  owner 
and  holder  of  forty-six  shares  of  preferred  stock  in  the  Lake  of  the 
Woods  Milling  Company,  was  minded  to  sell  twenty-five  shares 
at  the  current  rate  of  124,  and  so  instructed  Sparks  & Co.,  Ottawa 
brokers,  who  were  not  of  the  Stock  Exchange.  He  handed  the 
certificate  for  forty-six  shares  to  that  firm,  and  endorsed  it  in 
blank,  adding  in  writing  the  words  “twenty-five,”  as  being  the 
number  of  shares  to  be  dealt  with.  As  it  left  his  hands,  the  en- 
dorsement read  thus:  “For  value  received  hereby  sell 

assign  and  transfer  unto  twenty-five  shares  of  the 

capital  stock  represented  by  the  within  certificate  and  do  hereby 
irrevocably  constitute  and  appoint  . . . attorney  to  transfer 

the  said  stock  on  the  books  of  the  within  named  company  with 
full  power  of  substitution  in  the  premises.” 

The  brokers  on  the  31st  March,  1911,  gave  the  plaintiff  a 
receipt  for  forty  shares  (a  mistake  for  forty-six),  “twenty-five 
to  be  sold.”  The  plaintiff  applied  two  or  three  times  to  the 
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brokers  as  to  the  sale,  then  went  off  somewhere,  and,  on  his  return, 
in  May,  1912,  withdrew  the  direction  to  sell,  and  asked  for  a 
return  of  the  certificate.  Excuses  of  one  kind  and  another  were 
made  (all  at  variance  with  the  truth) ; and  the  plaintiff  did  nothing 
further,  except  to  receive  the  quarterly  dividends,  till  he  heard  of 
the  brokers’  failure  in  November,  1912.  He  then  found  out  that 
the  certificate  had  been  deposited  as  security  by  the  brokers  with 
the  Traders  Bank;  and,  that  bank  having  amalgamated  with  the 
defendants  the  Royal  Bank,  the  certificate  passed  into  their 
hands.  This  security  was  realised  by  the  bank’s  broker  striking 
out  the  words  “twenty-five”  in  the  endorsement,  and  selling  the 
stock.  By  another  mistake,  the  sale  was  of  forty  shares  and  not 
forty-six,  but  this  matter  has  been  adjusted  between  the  parties, 
leaving  the  main  question  open. 

About  contemporaneously  with  the  order  from  the  plaintiff 
not  to  sell,  the  brokers  assigned  to  the  Traders  Bank  as  collateral 
security  for  a prior  advance  to  N.  C.  Sparks  (who  was  not  a 
member  of  the  brokers’  firm)  the  certificate  No.  1362  for  forty- 
six  shares  obtained  by  the  brokers  from  the  plaintiff.  To  make 
good  this  advance  to  N.  C.  Sparks,  the  shares  of  the  plaintiff  were 
sold.  This  sale  and  the  deletion  of  the  words  of  restriction 
“twenty-five”  are  sought  to  be  justified  by  the  alleged  customs 
of  brokers  and  of  banks  and  of  the  Stock  Exchange. 

The  injustice  of  the  transaction  appears  manifest.  The  initial 
wrongdoing  began  with  the  brokers  using  the  certificate  as  a 
means  of  securing  the  private  debt  of  N.  C.  Sparks  to  the  Traders 
Bank.  An  officer  of  that  bank  says  that  he  did  not  notice  the 
words  “twenty-five”  limiting  the  endorsement  when  the  cer- 
tificate was  handed  to  him.  His  carelessness  cannot  imperil  the 
plaintiff’s  rights.  The  manner  of  endorsement  gave  plain  notice 
to  all  concerned  that  only  twenty-five  shares  were  to  be  used, 
and  that  for  the  purpose  of  selling,  not  of  pledging.  The  owner 
of  the  certificate  endorses  in  blank  prospectively  in  view  of  an 
intended  sale,  assignment,  and  transfer  of  the  twenty-five  shares 
(part  of  the  whole).  The  emphatic  word  is  “sale;”  the  assign- 
ment and  transfer  are  in  view  of  a previous  sale;  and  power  to 
pledge  or  to  procure  a loan  is  not  contemplated  by  the  language 
of  the  endorsement.  Nor  was  it  the  intention  of  the  original 
parties.  To  my  mind,  the  obvious  meaning  of  the  endorsement 
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as  limited  expresses  that  contract  of  agency.  The  certificate  was 
endorsed  in  blank  in  order  that  a sale  might  be  made  of  twenty- 
five  shares  for  the  benefit  of  the  plaintiff.  No  other  or  greater 
power  was  given  to  the  brokers;  and,  unless  by  the  introduction 
of  some  transforming  effect  attributable  to  usage  or  custom, 
modifying  the  contract,  no  other  power  should  be  exercisable 
by  the  agent. 

In  England,  the  common  method  of  providing  for  the  transfer 
of  stock  is  by  deposit  of  the  original  certificate  for  the  shares,  ac- 
companied by  a transfer  in  blank,  i.e.,  with  a blank  left  for  the 
name  of  the  transferee  and  signed  by  the  stock-holder:  Palmer’s 
Company  Precedents,  10th  ed.,  vol.  3,  p.  195.  This  method 
leaves  it  open  either  to  sell,  pledge,  or  get  a loan  on  the  certificate, 
so  far  as  the  papers  go,  and  aside  from  the  particular  instructions 
to  the  broker. 

The  evidence  is,  that  this  was  the  first  occasion  on  which 
the  plaintiff  did  business  of  this  kind,  and  that  he  knew  nothing 
and  was  informed  nothing  as  to  the  customs  of  brokers  or  bankers. 
On  the  other  hand,  as  to  the  alleged  usages  relied  on  in  the  plead- 
ings, the  witnesses  called  even  by  the  defendants  did  not  agree — 
and  for  the  good  reason  that  no  custom  existed  as  to  certificates 
with  limited  endorsement.  This  particular  endorsement  was  a 
novel  variation  from  the  usual  endorsement  in  blank:  as  all  the 
witnesses  said.  This  being  the  plain  result  according  to  first 
principles,  I turn  briefly  to  the  authorities  cited. 


Between  Smith  v.  Rogers , 30  O.R.  256,  and  the  case  in 
hand  are  two  broad  distinctions  which  exclude  it  as  an  authority. 
First,  there  was  in  the  Smith  case  some  evidence  “not  very  strong 
but  uncontradicted”  (p.  260,  per  the  Chief  Justice)  of  a custom 
among  brokers  or  a course  of  dealing  which  gave  a character  of 
quasi-negotiability  to  the  documents  in  question;  and,  second, 
the  shares-certificates  in  the  Smith  case  were  endorsed  in  blank 
as  to  the  entire  amount — and  not  as  to  a fraction. 


No  doubt,  this  second  peculiarity  gave  rise  to  the  conflict  of 
opinion  as  to  the  effect  of  an  endorsement  affecting  twenty-i 
shares  out  of  forty-six  mentioned  on  the  face  of  the  certificate 
This  form  of  limited  or  restricted  endorsement  was  treated 
unique  by  the  witnesses,  and  the  result  of  the  evidence  is,  that  no 
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custom  was  proved  or  could  be  proved  as  to  such  an  isolated 
transaction. 

Gerald  Lees,  called  for  the  defendants,  said:  “I  think  this 
endorsement  would  have  put  any  person  on  inquiry  as  to  the 
twenty-five  shares.  I would  have  asked  what  they  meant  . . . 
I would  have  believed  Sparks.”  Mr.  Baird,  called  for  the  plain- 
tiff, said:  “With  words  on  face  ‘twenty-five/  I would  regard  that 
as  irregular  if  a loan  was  being  asked  . . . Such  a certificate 

would  not  pass  by  delivery.  Intention  is  that  twenty-five  shares 
should  be  used  in  some  way  not  defined,  and  there  would  be  some 
instructions  behind  it.  This  certificate  is  not  negotiable  with 
restricted  endorsement.”  Mr.  Cambie,  also  for  the  plaintiff, 
said:  “I  would  not  make  a loan  on  a certificate  endorsed  that 
way;  it  is  restrictive  endorsement,  and  not  complete.” 

So  far  as  I have  been  able  to  examine  the  other  cases  cited, 
they  are  all  instances  of  blank  endorsements  without  any  restric- 
tive words;  and,  having  regard  to  the  evidence,  as  well  as  to  the 
reason  of  the  thing  apart  from  the  evidence,  I do  not  regard  them 
as  in  point. 

The  endorsement,  critically  examined,  does  not  warrant  the 
transfer  of  anything  but  the  whole  amount  of  stock  represented 
by  the  certificate.  The  blank  left  for  the  number  of  shares  is 
meant  to  be  filled  up  with  the  same  number  as  appears  on  the  face 
of  the  certificate,  and  then  the  appointment  of  the  attorney  is 
to  transfer  “the  stock” — i.e.,  the  whole  capital  stock  represented 
by  the  certificate — on  the  books  of  the  company.  That  is  the 
reason  why  the  Montreal  agent  of  the  bank  undertook  to  strike 
out  the  words  “twenty-five”  put  in  by  the  plaintiff  to  define 
what  he  was  dealing  with.  This  act  of  hardihood  did  not  change 
or  diminish  the  plaintiff’s  rights,  however  it  may  have  facilitated 
the  effort  of  the  bank  to  sell  the  stock. 

The  experts  (Mr.  Baird  particularly)  speak  of  this  certificate, 
as  endorsed,  not  being  in  proper  form.  The  technical  phrase  is 
“not  in  order,”  meaning  thereby  that  business  men  would  not 
take  it  without  inquiry.  In  this  aspect  of  the  case,  the  decision 
of  the  Lords  in  Colonial  Bank  v.  Cady,  15  App.  Cas.  267,  is  appli- 
cable in  favour  of  the  right  of  the  plaintiff  to  recover:  Lindley’s 
Law  of  Companies,  6th  ed.,  vol.  1,  p.  666. 

I may  just  refer  to  what  sort  of  inquiry  should  have  been 
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called  forth  by  this  endorsement.  Mr.  Lees  says  that  he  would 
have  questioned  Sparks.  But,  seeing  that  Sparks  had  attempted 
to  use  the  whole  certificate  for  forty-six  shares,  instead  of  the 
lesser  number  of  twenty-five  shares,  confidence  in  his  explanations 
would  be  so  lessened  that  resort  to  the  plaintiff  himself  was  the 
only  reasonable  and  safe  course.  I adverted  to  this  at  the  close 
of  the  case. 

I adhere  to  the  reasons  then  given;  and  further  consideration 
and  examination  have  satisfied  me  that  justice  is  entirely  on  the 
side  of  the  plaintiff;  and  my  judgment  is,  that  the  bank  shall 
account  to  the  plaintiff  for  the  full  value  of  the  shares  sold  by 
them.  No  evidence  was  given  on  this  head;  and,  if  the  parties 
cannot  agree,  it  will  be  referred  to  tha  Master.  The  defendant 
should  pay  the  costs  of  the  action  and  also  of  the  reference  (unless 
the  Master  reports  otherwise  as  to  the  reference). 


[MIDDLETON,  J.] 

Thomson  v.  Stikeman. 

Banks  and  Banking— Mortgages  of  Land  to  Bank  to  Secure  Debt  of  Cus- 
tomer and  Future  Advances — Increased  Indebtedness — Carrying  Ac- 
count of  Customer — Absence  of  Duress — Interest  Charged  by  Bank — 
Agreement  to  Pay — Statements  of  Account — Acknowledgments  of  Cus- 
tomer— Opening  up  Settled  Transaction — Invalidity  of  Mortgages  as 
Security  for  Future  Advances — Bank  Act,  R.S.C.  1906,  ch.  29,  sec.  76, 
sub-sec.  2 (<?) — Unsecured  Debt — Appropriation  of  Payments — Suspense 
Interest  Account — Mortgagee  in  Possession — Registry  Laws — Pur- 
chasers from  Mortgagor — Rights  of — Purpose  for  which  Mortgages 
Taken — Account — Redemption. 


S.,  a customer  of  a bank,  was  in  1895  indebted  to  it  in  a large  sum,  and 
in  1895  and  1896  made  three  mortgages  to  a trustee  for  the  bank,  cover- 
ing most  of  his  (S.’s)  real  estate.  The  mortgages  recited  the  indebtedness 
of  the  mortgagor  to  the  bank  for  money  advanced  and  promissory  notes 
past-due  and  unpaid,  and  his  agreement  to  execute  the  mortgages  as 
collateral  security  for  payment  of  the  past-due  indebtedness,  “and  also 
as  collateral  to  any  further  or  future  advances  which  may  from  time  to 
time  be  made  by  the  said  bank  to  the  said  mortgagor  or  which  may  be 
represented  by  bills  of  exchange  or  promissory  notes  made  or  endorsed 
by  the  said  mortgagor  from  time  to  time'  held  by  the  said  bank  or  for 
any  renewal  or  renewals  thereof.”  The  proviso  for  redemption  fol- 
lowed the  terms  of  the  recital.  After  making  the  mortgages,  S.  con- 
tinued to  deal  with  the  bank.  From  time  to  time,  parcels  of  land  were 
sold  and  other  securities  realised.  Statements  were  prepared  from  time 
to  time,  which  were  submitted  to  S.  and  signed  by  him,  shewing  the 
balance  due  to  the  bank.  These  statements  included  interest  charged 
upon  the  balance  owing.  In  January,  1912,  -S.  conveyed  certain  parcels 
of  the  land  covered  by  the  mortgages  to  the  plaintiffs,  by  a deed  which 
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stated  a consideration  of  $1  and  other  valuable  consideration.  The 
plaintiffs  brought  this  action  against  the  trustee  for  the  bank  for  a 
declaration  that  the  mortgages  were  satisfied,  and,  in  the  alternative,  for 
an  account  and  redemption: — 

Held,  upon  the  evidence,  that,  although  the  amount  of  the  indebtedness 
was  increased  after  the  mortgages  were  given,  the  increased  indebted- 
ness was  not  due  to  new  advances,  in  any  proper  sense  of  that  term,  but 
was  a resulting  balance  arising  from  a multitude  of  transactions  in 
which  the  bank  assisted  >S.  sand  accommodated  him. 

Held,  also,  upon  the  evidence,  that  there  was  no  duress  or  oppressive 
conduct  on  the  part  of  the  bank. 

Held,  also,  that  the  proper  inference  from  the  facts  proved  was,  that  there 
was  an  agreement  by  S.  to  pay  interest  in  the  way  in  which  it  was 
charged  by  the  bank. 

Held,  also,  that,  inasmuch  as  statements  of  account  were  regularly  sub- 
mitted by  the  bank  to  S.  and  signed  by  him  with  full  means  of  know- 
ledge of  his  rights,  and  considering  the  fact  that  if  S.  had  insisted  upon 
these  rights  and  refused  to  pay  compound  interest  on  the  whole  debit 
balances  the  bank  might  have  closed  the  account,  it  would  be  inequitable 
to  allow  the  plaintiffs  to  open  up  the  settled  transaction. 

Stewart  v.  Stewart  (1891),  27  L.R.  (Ir.)  351,  applied  and  followed. 

Held,  also,  assuming  that  the  mortgages  were  good  for  the  past  debt  and 
not  (by  reason  of  the  provisions  of  the  Bank  Act)  security  for  any 
debt  arising  after  the  giving  of  the  mortgages,  that  the  bank  was  en- 
titled to  apply  the  money  secured  by  the  mortgages  in  satisfaction  of  its 
unsecured  debt. 

Discussion  of  the  principle  of  appropriation  of  payments. 

Griffith  v.  Crocker  (1891),  18  A.R.  370,  City  Discount  Co.  V.  McLean 
(1874),  L.R.  9 C.P.  692,  Cameron  v.  Kerr  (1878),  3 A.R.  30,  Cory 
Brothers  & Co.  v.  Owners  of  S.S.  “Mecca,”  [1897]  A.C.  286,  and  Seymour 
V.  Pickett,  [1905]  1 K.B.  715,  followed. 

Deeley  v.  Lloyds  Bank  Limited,  [1912]  A.C.  756,  distinguished. 

Held,  also,  that  no  application  of  payments,  as  between  the  bank  and  its 
customer,  was  shewn  by  entries  made  in  a “Suspense  Interest  Account” 
kept  by  the  bank  for  the  purpose  of  an  adjustment  between  capital  and 
income. 

Held,  also,  that  the  bank  never  was  in  possession,  and  was  not  liable  to 
account  as  a mortgagee  in  possession. 

Held,  also,  that  the  plaintiffs  had  no  better  rights  by  virtue  of  the 
Registry  Act  than  S.  himself;  and,  apart  from  that,  were  not  bona 
fide  purchasers  for  value  without  notice. 

Held,  also,  upon  the  evidence,  that  the  mortgages  were  not  taken  for  the 
purpose  of  enabling  the  bank  to  make  a loan  upon  real  estate,  but  for 
tfie  purpose  of  securing  the  indebtedness  of  S.  to  the  bank,  and  were 
not  made  in  pursuance  of  a colourable  and  collusive  scheme  to  defeat  the 
restriction  imposed  by  the  Bank  Act. 

Action  by  the  son  and  son-in-law  of  Joseph  E.  H.  Stratford, 
who  was  a customer  of  the  Bank  of  British  North  America  at 
Brantford  and  became  indebted  to  the  bank  and  gave  security 
and  continued  to  deal  with  the  bank,  against  the  defendants,  as 
trustees  for  the  bank,  to  compel  the  discharge  of  certain  mort- 
gages upon  land  made  by  Joseph  E.  H.  Stratford  to  the  bank,  or 
for  an  account  and  redemption,  the  lands  having  been  conveyed 
to  the  plaintiffs  by  Joseph  E.  H.  Stratford,  who,  at  the  trial, 
was  added  as  a party. 
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May  23  and  June  4.  The  action  was  tried  before  Middle- 
ton,  J.,  without  a jury,  at  Brantford  and  Toronto. 

J.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  plaintiffs. 

W.  N.  Tilley  and  G.  L.  Smith,  for  the  defendants. 

June  20.  Middleton,  J. : — Joseph  E.  H.  Stratford,  prior  to 
the  31st  May,  1895,  had  been  for  many  years  dealing  with  the 
Bank  of  British  North  America  at  its  branch  in  the  city  of  Brant- 
ford. As  the  result  of  his  transactions,  he  was  then  indebted  to 
the  bank  in  a very  large  amount. 

Stratford  had  been,  and  possibly  was,  a wealthy  man,  involved 
in  many  business  enterprises  and  owning  large  property;  but  his 
ventures  had  not  been  altogether  successful;  and  the  fact  that 
much  of  his  property  consisted  of  unproductive  real  estate,  a 
portion  of  which  was  charged  with  the  payment  of  an  annuity 
of  $4,000  to  his  brother’s  widow,  made  him  “land  poor.” 

At  that  time  real  estate  in  and  near  Brantford  could  not 
readily  be  realised  upon.  The  city  was  not  upon  the  main  line 
of  the  railway,  and  many  persons  did  not  look  for  any  improve- 
ment in  the  financial  condition  for  years  to  come. 

Stratford’s  indebtedness  was  either  past  due,  or  in  a position 
in  which  it  could  be  called  in  at  any  time;  and  the  bank  insisted 
upon  receiving  security;  otherwise  it  would  have  resorted  to  the 
Courts  to  enforce  its  claim.  Stratford,  in  one  sense,  had  no 
alternative,  and  had  to  place  himself  in  the  hands  of  the  bank; 
but  it  is  clear  that  he  was  then  a man  not  only  in  full  possession 
of  his  faculties,  but  of  unusual  business  experience  and  ability. 

He  had  to  make  his  choice,  either  to  give  the  bank  the  security 
it  demanded  or  take  the  consequences.  He  chose  to  give  the 
security;  and,  as  the  result,  executed  three  separate  mortgages, 
covering  most  of  his  available  property.  These  mortgages  are 
dated,  two  on  the  31st  May,  1895,  and  the  third  on  the  9th  March, 
1896.  All  these  mortgages  were  made  to  the  defendant  Stikeman, 
then  the  general  manager  of  the  bank,  and  have  since  been 
assigned  to  the  defendant  Mackenzie.  Both  Stikeman  and 
Mackenzie  hold  as  trustees  for  the  bank.  The  mortgages  of 
1895  recite  the  indebtedness  of  the  mortgagor  to  the  bank  for 
money  advanced  and  promissory  notes  past-due  and  unpaid,  and 
his  agreement  to  execute  the  mortgages  to  the  manager  in  trust 
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as  collateral  security  for  payment  of  such  past-due  indebtedness, 
“and  also  as  collateral  to  any  further  or  future  advances  which 
may  from  time  to  time  be  made  by  the  said  bank  to  the  said 
mortgagor  or  which  may  be  represented  by  bills  of  exchange  or 
promissory  notes  made  or  endorsed  by  the  said  mortgagor  from 
time  to  time  held  by  the  said  bank  or  for  any  renewal  or  renewals 
thereof.”  The  proviso  for  redemption  follows  the  terms  of  this 
recital. 

The  mortgage  made  in  1896  recites  that  the  properties  therein 
mentioned  were  omitted  from  the  former  securities  by  mistake, 
and  that  the  mortgagor  is  indebted  to  the  bank  for  certain  ad- 
vances now  past  due  and  unpaid,  and  has  now  agreed  to  execute 
the  mortgage  as  security,  not  only  for  the  past  indebtedness,  but 
for  future  advances;  the  same  terms  being  employed  as  in  the 
earlier  mortgages. 

From  the  time  of  the  making  of  these  mortgages,  Stratford 
has  continued  to  deal  with  the  bank.  From  time  to  time,  parcels 
of  land  have  been  sold  and  other  securities  have  been  realised. 
Statements  have  been  prepared  from  time  to  time,  which  were 
submitted  to  Stratford  and  signed  by  him,  shewing  the  balance 
due  to  the  bank. 

These  statements  included  interest  charged  upon  the  balance 
owing.  In  the  first  place,  interest  was  charged  monthly;  but  in 
February,  1905,  at  the  foot  of  a statement,  Stratford  signed  the 
following  memorandum:  “The  above  statement  is  correct;  and 
I hereby  request  the  Bank  of  British  North  America  to  charge 
me  interest  on  above  balance  every  three  months  from  31st 
December,  1904,  at  the  rate  of  6%  per  annum.” 

Interest  was  accordingly  charged  upon  his  balances  at  the 
end  of  every  three  months  from  that  time  on.  Annual  statements 
were  submitted,  examined  by  Stratford,  and  found  correct.  This 
continued  until  1911,  when,  on  the  11th  February,  Stratford 
wrote  the  superintendent:  “I  will  be  glad  to  know  what  you  can 
do  in  the  matter  of  interest,  which  at  present  appears  to  be  com- 
pounded monthly  at  6%.  Could  you  not  kindly  arrange  for  a 
rebate  and  reduction  to  a 5%  rate,  calculated  yearly  or  half- 
yearly?” 

Following  this  request,  the  bank  agreed  to  reduce  the  interest 
to  six  per  cent.,  to  be  paid  annually  upon  the  balance  for  each 
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Middleton,  j.  year?  instead  of  quarterly,  as  theretofore;  Stratford  being  quite 


of  the  land  covered  by  the  mortgages,  known  as  “Glenhurst” 
and  “Idlewild,”  to  his  son  Graham  and  son-in-law  Thomson;  the 


tion.  This  conveyance  was  registered  on  the  16th  January,  1912. 


promissory  note  of  the  son  and  son-in-law  for  $16,000,  payable 
three  years  after  date  to  Stratford,  and  still  in  his  possession. 
This  note,  it  is  said,  was  held  in  escrow,  and  was  given  representing 
the  balance  of  $20,000,  after  deducting  $4,000  due  to  the  Canada 
Life  Assurance  Company  upon  a prior  mortgage;  this  sum  being 
the  price  at  which  the  property  was  to  be  conveyed  by  Stratford. 

This  transaction  was  followed  by  a request  on  the  part  of 
Stratford  to  the  bank  to  release  these  two  properties  from  the 
mortgage  securities,  for  that  amount.  The  request  being  de- 
clined, this  action  followed.  These  properties  are  by  far  the  most 
valuable  individual  assets  covered  by  the  bank’s  securities  as  yet 
unrealised. 

On  the  18th  April,  1912,  Stratford  signed  a memorandum  for 
the  purpose  of  better  enabling  his  son  and  son-in-law  to  attack 
the  bank.  By  this  memorandum,  in  consideration  of  $1,  he 
agreed  to  sell  to  them  his  interest  in  certain  other  securities  held 
by  the  bank,  namely,  mortgages  which  form  part  of  the  estate 
charged  with  Mrs.  Stratford’s  annuity,  “on  the  basis  of  promises 
to  pay  $35,000  with  interest,  the  whole  spread  over  a period  of 
ten  years’  maturity;  interest  to  accrue  from  the  date  of  delivery 
by  me  of  a good  title.” 

Armed  with  this  title,  the  son  and  son-in-law  began  this  action 
on  the  26th  June,  1912.  They  alleged  ownership  of  certain  of 
the  parcels  of  land  held  by  the  bank  as  security;  that  the  mortgage 
was  security  not  only  for  past  debt  but  for  future  advances; 
that  the  past  debt  has  long  since  been  fully  paid  and  satisfied; 
and  that,  as  a bank  was  prohibited  from  taking  security  on  lands 
for  future  advances,  the  mortgages  of  the  bank  are  now  satis- 
fied and  form  a cloud  upon  the  plaintiffs’  title  and  ought  to  be 


Thomson 


1913 


wrong  in  his  letter  when  he  states  that  it  was  then  being  com- 
pounded monthly. 


v. 

Stikeman. 


On  the  2nd  January,  1912,  Stratford  conveyed  certain  parcels 


deed  stating  a consideration  of  $1  and  other  valuable  considera- 


The  “other  valuable  consideration”  is  said  to  have  been  a 
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tiffs  submitting  to  pay  what  may  be  found  due  upon  an  account 
taken  for  any  balance  of  the  old  indebtedness  that  may  be  still 
existing.  The  allegation  is  then  made  that  the  bank  has  been 
in  possession  and  is  liable  to  account  as  mortgagee  in  possession; 
and  that,  as  the  bank  held  other  securities  for  portions  of  the  in- 
debtedness, the  securities  should  be  marshalled  and  the  amount 
chargeable  against  the  lands  should  be  ascertained. 

At  the  trial,  although  no  amendment  was  made,  an  attempt 
was  made  to  charge  the  bank  with  the  price  which  it  is  said 
ought  to  have  been  realised  upon  the  sale  of  certain  portions  of  the 
lands.  Stratford  was  not  a party  to  the  action,  but  was  added 
at  the  trial. 

The  plaintiffs  also  contended,  feebly,  that  the  mortgage  was 
bad  in  its  entirety,  as  the  invalidity  with  respect  to  future  ad- 
vances vitiated  the  entire  security. 

The  bank,  on  its  part,  contends,  first,  that  it  did  not  “lend 
money  or  make  advances  upon  the  security,  mortgage,  or  hypothe- 
cation of”  the  lands  in  question;  secondly,  that  there  were  not 
in  fact  any  new  advances  made  after  the  date  of  the  mortgage 
within  the  meaning  of  the  Act;  and,  thirdly,  that  all  the  transac- 
tions taking  place  after  the  date  of  the  mortgage  were  such  that 
the  debits  and  credits  in  these  transactions  should  be  set  off  one 
against  the  other,  leaving  the  original  debt  still  outstanding. 
Upon  the  accounts,  they  contend  that  the  transaction  between 
Stratford  and  the  bank  amounted  to  a stating  of  the  accounts, 
and  that  all  the  realisations  were  made  by  Stratford,  the  proceeds 
being  paid  to  the  bank. 

Before  dealing  with  these  matters  in  detail,  it  is  perhaps  de- 
sirable to  outline  more  fully  the  course  of  dealing  between  the 
parties. 

At  the  time  of  the  making  of  the  mortgage,  Stratford  was  in- 
debted to  the  bank  in  the  amount  of  a demand  note,  on  which 
145,768.50  was  due,  and  an  overdraft  of  $2,413.62  and  other 
sums,  making  a total  of  $61,185.88.  This  is  outside  of  another 
large  indebtedness  for  moneys  advanced  in  connection  with  in- 
surance carried  on  Stratford’s  life,  not  involved  in  this  litigation, 
now  amounting  to  over  $50,000.  These  demand  notes  were 
held  as  collateral  to  the  account;  and  on  the  31st  May,  1895, 
the  notes  were  presented  for  payment,  and  on  that  date  a letter 
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was  written  to  Stratford  notifying  him  of  this  fact,  and  formally 
demanding  payment  of  the  total  indebtedness.  This  was,  no 
doubt,  in  a measure  formal,  but  was  intended  to  make  free  from 
doubt  the  fact  that  the  indebtedness  was  past  due. 

Contemporaneously,  Stratford  wrote  the  bank  a letter,  also 
dated  the  31st  May,  1895,  reciting  that,  in  consideration  of  the 
bank  making  advances  to  him  of  various  sums  named,  payable 
on  demand  with  interest  at  six  per  cent.,  he  has  assigned  to  the 
bank  as  collateral  security  400  shares  of  the  Farmers  Binder 
Twine  Company  and  85  shares  of  the  Stratford  Curling  and 
Skating  Rink  Company  of  Brantford,  and  180  shares  of  the 
Stratford  Opera  House  Company.  This  letter  then  sets  out  the 
terms  upon  which  the  bank  holds  this  stock. 

Prior  to  this,  Stratford  had  been  sued  on  some  small  claims  in 
the  Division  Court,  and  expected  other  financial  difficulty.  He 
had  sold  his  household  furniture  to  the  bank,  and  an  arrange- 
ment was  made  by  which  he  was  allowed  to  use  the  furniture,  the 
bank  charging  him  as  rental  for  it  a sum  equivalent  to  interest 
upon  the  amount.  Whether  this  transaction  was  valid  against 
creditors  or  not  is  not  material  in  this  action.  This  amount 
constitutes  “the  furniture  rent  account”  above  mentioned;  and 
the  debt  undoubtedly  was  a real  debt  and  still  exists. 

A new  account  was  opened  in  the  bank  in  April,  1896,  called 
“The  J.  Stratford  agency  account.”  In  this  account  most  of 
Stratford’s  transactions  appear.  It  consists  largely  of  current 
business.  Small  deposits  were  made,  and  small  cheques  were 
issued  against  the  deposits.  The  aggregate  amount  of  the 
account  is  large,  but  this  arises  from  the  multitude  of  items. 
Nothing  in  this  account  is  material  to  the  matters  really  in  issue. 

In  the  meantime  the  general  account  had  been  continued 
from  the  31st  May,  1895,  opening  with  a debit  balance  on  that 
date  of  $2,413.62,  the  amount  already  named  as  included  in  the 
debt  due  at  the'  date  of  the  mortgage.  In  this  account  appear  a 
large  number  of  items  upon  both  sides;  and  in  it  are  charged  up 
the  interest  from  time  to  time  accruing  upon  the  general  in- 
debtedness, and  items  connected  with  the  carrying  of  the  property. 
The  balance  against  Stratford  grew  to  the  sum  of  $24,392.69  at 
the  end  of  November,  1912. 

Graham  Stratford,  the  son,  and  Thomson,  the  son-in-law,  are 
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both  bankers  of  experience,  employed  in  a rival  bank.  They  have 
undertaken  and  made  an  exhaustive  analysis  of  the  books  of  the 
Bank  of  British  North  America,  particularly  in  connection  with 
this  account.  It  appears  that,  included  in  this  general  account 
for  the  period  mentioned,  $65,830  is  charged  to  interest.  There 
are  a great  many  entries  which  are  most  obviously  cross-entries. 
Notes  were  discounted  and  not  paid  at  maturity.  In  many  cases 
the  result  of  these  transactions  was  to  increase  the  total  indebted- 
ness. According  to  the  plaintiffs’  analysis,  the  debits  falling 
under  the  head  of  cross-entries  amounted  to  $40,559,  and  the 
credits  to  $36,896.  In  addition  to  the  sums  included  in  these 
cross-entries,  there  are  other  entries  which  the  plaintiffs  contend 
are  really  new  advances,  amounting  to  $11,566.  Besides  these 
new  advances,  there  are  payments  amounting  to  $2,104  which, 
it  is  admitted,  are  properly  chargeable  against  the  lands,  being 
advances  for  taxes,  etc. 

The  bank  answers  this  attack  by  the  statement  that,  although 
the  amount  of  the  indebtedness  is  increased,  there  were  no  new 
advances  made  upon  the  strength  of  the  mortgage;  that  from  the 
beginning  the  bank’s  position  was  to  insist  on  a reduction  of  the 
account  if  possible;  that  from  time  to  time  Stratford  brought  in 
moneys  which  he  had  collected,  and  deposited  them  at  the  bank 
and  drew  his  cheque  against  the  deposit  for  the  purpose  of  making 
remittances.  Stratford  was  agent  for  insurance  companies  and 
steamship  companies,  and  the  money  taken  in  in  the  course 
of  this  business  had  to  be  remitted  to  his  principals. 
Many  instances  are  given  in  which  it  is  made  plain  that 
the  transactions  were  really  of  this  character.  In  other 

cases  he  had  urgent  need,  and  the  bank  honoured  his  cheque 
on  his  undertaking  to  cover  the  advance  in  a short  time. 
Sometimes  the  amounts  can  be  so  grouped  as  to  demonstrate  the 
real  identity  of  items  appearing  upon  opposite  sides  of  the  account. 
In  other  cases  the  amounts  are  only  approximately  equal,  there 
being  a small  balance  either  one  way  or  the  other. 

If  the  interest  charges  are  eliminated  from  this  general  account, 
and  the  explanations  given  by  the  bank  are  accepted,  the  increase 
not  susceptible  of  ready  explanation  is  comparatively  small. 

I am  not  able  to  follow  all  of  the  grouping  put  forward  by  the 
bank;  but  in  a great  majority  of  instances,  I think,  the  grouping 
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reasonably  indicates  the  true  nature  of  the  transaction';  and  I 
think  that  the  account  demonstrates  the  substantial  accuracy 
of  the  bank's  contention,  namely,  that  the  increased  indebtedness 
is  not  a new  advance  at  all,  in  any  true  sense  of  that  term,  but 
rather  a resulting  balance  arising  from  the  multitude  of  transac- 
tions in  which  the  bank  assisted  Stratford  and  accommodated  him. 

I have  not  checked  the  figures;  but  the  witness  Watt  stated 
that  the  sum  of  the  evidence  which  he  was  unable  to  group  as 
constituting  the  opposite  sides  of  individual  transactions,  or 
groups  of  transactions,  amounted  to  about  $900. 

The  plaintiffs,  on  the  other  hand,  criticising  Mr.  Watt’s 
evidence  and  statements,  pick  out  items  aggregating  $2,741. 
Some  of  these  items,  e.g.,  payments  to  the  iEtna  Insurance  Com- 
pany, probably  represent  moneys  received  by  Stratford  and  con- 
stituting some  part  of  his  deposit.  Other  items,  e.g.,  water 
rates,  etc.,  may  well  have  been  payments  in  connection  with  the 
properties. 

In  the  statement  of  1905,  already  referred  to,  Stratford 
assented  to  such  an  appropriation  of  payments  as  made  the  balance 
due  upon  the  mortgage  $52,527.94,  and  the  overdrawn  current 
account  $9,008.01.  In  addition  to  this,  there  was  the  furniture 
account,  $1,113.13.  As  the  interest  included  in  the  current 
account  greatly  exceeded  the  $9,008,  this  really  meant  an  assent 
on  his  part  to  such  a way  of  treating  the  account  as  to  leave  the 
entire  balance  then  due,  outside  of  the  insurance  indebtedness 
a charge  upon  the  land.  From  that  time  on,  annual  statements 
were  signed  by  Stratford,  each  commencing  with  the  balance 
carried  forward  from  the  previous  statement;  the  last  shewing 
a balance  due  on  the  31st  December,  1909,  of  $105,088.  These 
statements  it  is  easy  to  analyse  in  such  a way  as  to  separate  the 
insurance  premium  account.  This  has  been  done  in  exhibit  D, 
and  shews  the  present  indebtedness  at  $85,723.04,  outside  of  that 
secured  upon  the  policies. 

At  the  trial  an  endeavour  was  made  on  behalf  of  the  plaintiffs 
to  attack  these  accounts  by  the  statement  that  there  were  moneys 
received  for  which  no  credit  had  been  given.  Pending  an  adjourn- 
ment, Mr.  Watt  examined  these,  and  satisfactorily  explained  all 
of  the  items.  Mr.  Stratford  himself  said  that  he  had  no  complaint 
to  make  against  the  accounts  save  as  to  the  mode  in  which  interest 
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was  charged.  I am  quite  satisfied  that,  except  as  to  the  questions 
of  interest  and  of  the  application  of  payments  in  satisfaction  of 
what  are  called  future  advances,  yet  to  be  discussed,  the  accounts 
are  absolutely  accurate. 

Stratford  complains  that  in  all  that  he  did  he  was  not  a free 
agent;  that  he  acted  under  duress,  and  ought  not  to  be  held  in 
any  way  accountable  for  his  acts.  There  is  not  the  least  founda- 
tion in  fact  for  this  contention.  His  position  I have,  indicated. 
He  was  a debtor  seeking  for  indulgence  at  the  hands  of  his  creditor, 
and  grateful  for  the  favours  he  received.  No  doubt  at  times, 
possibly  on  many  occasions,  he  had  to  subordinate  his  own  views 
to  the  views  of  the  bank  and  its  advisers.  This  resulted  from 
his  unfortunate  financial  position.  He  knew  the  situation  and 
appreciated  it.  If  he  did  not  fall  in  with  the  wishes  of  the  bank 
as  to  realisation,  at  prices  which  the  bank  thought  should  be 
accepted,  he  could  not  expect  the  bank  to  stand  still  and  do 
nothing.  Throughout,  there  was  nothing  in  any  way  approaching 
duress  or  oppressive  conduct  on  the  part  of  the  bank.  It  has 
“nursed”  the  account  through  a long  period  of  stringency,  and 
carried  the  properties,  whilst  the  values  have  increased  to  a sum 
which  makes  them  worth  more  than  the  amount  claimed  as  due. 
The  realisation  has  been  only  with  respect  to  minor  properties, 
and  in  each  case  Stratford  has  himself  made  the  conveyance, 
though  the  money  has  been  paid  to  the  bank  before  it  discharged 
its  security.  In  all  this  the  bank  has  acted  in  a way  above  re- 
proach, and  Stratford  has  every  reason  to  regard  himself  as  for- 
tunate in  having  an  exceptionally  lenient  creditor. 

In  fact,  a letter  from  Stratford  to  the  local  manager  as  late 
as  the  31st  December,  1908,  indicates  not  only  the  situation  but 
Stratford’s  sense  of  the  generosity  of  the  bank.  He  writes: 
“I’m  making  that  little  deposit  this  morning  to  cover  account. 
Permit  me  to  thank  you  for  your  many  kindnesses  during  your 
incumbency.-  I was  often  among  the  poor  and  needy,  and  you 
took  me  in.  My  appreciation  you  are  sure  of,  if  there  is  any 
doubt  about  my  prayers.”  And  this  letter  by  no  means  stands 
alone;  the  sentiment  is  repeated  time  and  again. 

Stratford  now  says  that  he  knew  that  the  effect  of  the  mort- 
gage was  to  entitle  the  bank  to  six  per  cent,  simple  interest,  and 
that  all  the  statements,  etc.,  that  he  signed,  were  signed  by  him 


Middleton,  J. 

1913 

Thomson 

v. 

Stikeman. 


156 

Middleton,  J, 

1913 

Thomson 

v. 

Stikeman. 


ONTARIO  LAW  REPORTS.  [vol. 

with  the  mental  reservation  which  he  thought  was  sufficiently- 
expressed  in  some  instances  by  the  letters  “E.  & O.E.”  preceding 
his  signature.  The  case  falls  as  to  this  within  the  principle  of 
Stewart  v.  Stewart  (1891),  27  L.R.  (Ir.)  351,  where  it  is  said  “that 
inasmuch  as  accounts  were  regularly  stated  and  settled  by  S. 
with  full  means  of  knowledge  of  his  rights,  and  considering  the 
fact  that  if  S.  had  insisted  upon  these  rights  and  refused  to  pay 
compound  interest  at  the  bank  rate  on  the  whole  debit  balances 
the  bank  might  have  closed  the  account,  it  would  be  inequitable 
to  allow  the  executors  of  S.  to  open  up  the  settled  transaction.” 

I do  not  believe  Stratford  when  he  says  that  he  intended  all 
along  to  reopen  the  question  of  interest.  I think  that  he  was 
then  too  honest  to  sign  the  statements  save  as  an  acknowledgment 
of  the  debt,  and  that  his  present  position  is  accounted  for  by  the 
fact  that  he  has  now  in  advancing  years  become  the  tool  of  the 
younger  and  less  scrupulous  plaintiffs,  who  are  carried  away  by 
the  hope  of  gain,  and  fail  to  understand  rightly  the  real  nature 
of  the  contention  they  put  forward. 

In  this  case,  quite  apart  from  the  principle  indicated,  the 
proper  inference  from  the  facts  proved  is,  that  there  was  an  agree- 
ment by  Stratford  to  pay  interest  in  the  way  in  which  it  was 
charged. 

Assuming  that  the  mortgage  is  good  for  the  past  debt  and  is 
not  security  for  any  debt  arising  after  its  date,  can  the  bank 
now  apply  the  money  secured  by  it  in  satisfaction  of  the  unsecured 
debt?  The  transactions  which  are  in  the  nature  of  cross-entries 
may  be  regarded  as  quite  outside  of  this  inquiry. 

In  Griffith  v.  Crocker  (1891),  18  A.R.  370 — a case  where  it  was 
contended  that  Clayton’s  Case  (1816),  1 Mer.  572,  compelled 
payments  credited  in  a running  account  to  be  credited  on  an  earlier 
secured  account  so  as  to  leave  the  balance  unsecured — the  Court 
of  Appeal  held  that  “appropriation  of  payments  is  a question  of 
intention;  and  where  a creditor  takes  security  for  an  existing 
indebtedness,  and  thereafter  continues  his  account  with  the 
debtor  in  the  ordinary  running  form,  charging  him  with  goods 
sold,  and  crediting  him  with  moneys  received,  and  crediting  and 
charging  notes  on  account  in  such  a way  as  to  render  the  original 
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Similarly,  in  City  Discount  Co.  v.  McLean  (1874),  L.R.  9 C.P. 
692,  where  there  was  a guarantee  of  an  account  for  two  years, 
and  the  account  ran  beyond  the  two  years,  it  was  held  that  “the 
presumption  that,  where  a variety  of  transactions  are  included 
in  one  general  account,  the  items  of  credit  are  to  be  appropriated 
to  the  items  of  debit  in  order  of  date  in  the  absence  of  other 
appropriation,  may  be  rebutted  by  circumstances  of  the  case 
shewing  that  such  could  not  have  been  the  intention  of  the  parties.” 

In  Cameron  v.  Kerr  (1878),  3 A.R.  30,  the  principle  was  applied 
to  an  account  almost  precisely  the  same  as  that  in  hand. 

In  Cory  Brothers  & Co.  v.  Owners  of  S.S.  “Mecca,”  [1897] 
A.C.  286,  Lord  Halsbury  (p.  290)  says  of  the  rule  in  Clayton's 
Case:  “This  is  not  an  invariable  rule  of  law;  but  the  circum- 
stances of  a case  may  afford  ground  for  inferring  that  transactions 
of  the  parties  were  not  so  intended  as  to  come  under  this  general 
rule.”  Lord  Herschell,  after  stating  that  not  only  had  payments 
been  credited  in  the  creditors’  books,  but  that  a copy  of  the  run- 
ning account  had  been  sent  to  the  debtor,  proceeds  (p.  292) : 
“It  is  clear  that  if  the  appellants  had  merely  entered  in  their  own 
books  an  account  such  as  was  transmitted,  it  would  not  have 
amounted  to  any  appropriation  by  them,  and  they  would  still 
have  been  at  liberty  to  appropriate  the  payments  as  they  pleased. 
It  is  equally  clear,  however,  that  when  once  they  had  made  an 
appropriation  and  communicated  it  to  their  debtors,  they  would 
have  no  right  to  appropriate  it  otherwise.  What,  then,  was  the 
effect  of  bringing  the  items  of  debt  into  a single  account,  and 
transmitting  it  to  their  debtors  in  the  manner  they  did?  . . . 

I have  come  to  the  conclusion  that  the  appellants  did  not  intend 
to  make  any  such  appropriation,  and  that  the  respondents  were 
not  entitled  so  to  regard  it.”  Lord  Macnaghten  spoke  to  the 
same  effect,  adding  (p.  294) : “It  has  long  been  held  and  it  is  now 
quite  settled  that  the  creditor  has  the  right  of  election  ‘up  to  the 
very  last  moment.’  ” 

Election  was  allowed  in  the  witness  box  in  Seymour  v.  Pickett , 

[1905]  1 K.B.  715. 

If  that  is  still  the  law,  there  is  little  trouble  with  the  case  in 
hand.  Stratford  says  that  the  running  account  was  not  com- 
municated to  him  (see  his  affidavit  in  reply) ; and  the  statement 
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signed  by  him  shews  the  assent  of  both  parties  to  the  money  being 

1913 

so  applied  as  to  leave  the  balance  due  on  the  mortgage. 

Thomson 

V. 

Stikeman. 

V 

But  it  is  said  that  Deeley  v.  Lloyds  Bank  Limited , [1912]  A.C. 
756,  has  changed  all  this.  I do  not  so  read  the  case.  The  holding 
there  was  not  an  affirmance  of  the  old  and  rejected  view  that 
Clayton’s  Case  had  established  an  inflexible  rule,  but  that  the  rule 
“was  not  excluded  by  the  conduct  of  the  parties ” in  that  case. 
The  facts,  as  I understand  them,  are  in  no  way  similar  to  the  facts 
here;  and  this  case  falls  rather  within  the  decision  of  the  Lords 
in  1897.  “The  rule  laid  down  in  Clayton’s  Case  is  not  a rule  of 
law  to  be  applied  in  every  case,  but  rather  a presumption  of  fact, 
and  this  presumption  may  be  rebutted  in  any  case,  by  evidence 
going  to  shew  that  it  was  not  the  intention  of  the  parties  that  it 
should  be  applied:”  per  Lord  Atkinson,  [1912]  A.C.  at  p.  771. 

Apart  from  the  fact  that  I think  there  is  ample  evidence  to  shew 
that  it  never  was  intended  to  apply  the  money  in  discharge  of  the 
mortgage  debt,  but,  on  the  contrary,  to  keep  it  on  foot,  I can  see 
no  reason  why  the  same  rule  should  not  apply  as  in  cases  of 
merger,  and  that  an  intention  beneficial  to  the  holder  of  the 
securities  should  not  be  implied,  when  there  is  nothing  in  the  facts 
shewing  any  express  intention,  e.g.,  if  the  case  did  not  go  beyond 
a mere  entry  in  the  bank  books. 

An  attempt  was  made  to  shew  an  application  of  payments  by 
reason  of  entries  made  in  “Suspense  Interest  Account.”  This 
account  was  one  kept  for  the  bank’s  own  purposes,  and  was  not 
in  any  way  communicated  to  the  customer. 

Dividends  could  only  be  paid  by  the  bank  to  its  shareholders 
out  of  earnings.  So  long  as  the  security  is  ample,  the  interest 
charged  to  a current  account  might  be  regarded  as  “earnings,”  for 
the  purpose  of  dividends.  Stratford’s  account  was  not  regarded  as 
beyond  question;  so  the  bank  carried  to  this  suspense  account 
the  interest  charged,  and  did  not  credit  it  to  the  earnings  of  the 
branch.  When  money  was  received  resulting  from  the  sale  of 
part  of  the  land  held  as  security,  the  head  office  insisted  that  this 
should  be  placed  to  the  credit  of  capital  rather  than  interest  in  the 
accounts  of  the  branch,  so  that  if,  in  the  end,  there  was  a loss, 
this  loss  would  be  borne  by  the  “earnings”  and  not  be  cast  upon 
the  bank’s  capital.  This  was  no  application  of  payments  as 
between  the  bank  and  its  customer,  but  was  an  adjustment  as 
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between  capital  and  income  in  the  accounts  of  the  branch  of  the 
bank,  which  was  required  to  keep  the  capital  intrusted  to  it 
intact. 

Then  it  is  said  that  the  bank  must  account  as  a mortgagee  in 
possession.  The  bank  never  was  in  possession.  All  the  sales 
were  made  by  Stratford,  and  he  signed  the  conveyances.  True, 
the  bank  insisted  on  receiving  and  did  receive  the  purchase- 
money,  and,  no  doubt,  insisted  on  Stratford  realising  as  the  price 
of  the  delay  granted;  but  all  this  did  not  make  the  bank  re- 
sponsible for  the  sales. 

Rent  was  paid  by  the  tenants  of  the  property  to  the  bank;  but 
this  was  not  because  the  bank  was  in  possession.  Stratford  was 
in  possession,  made  the  leases,  sold  the  timber,  etc.  The  bank  in- 
sisted on  this  money  being  paid  into  Stratford’s  account  by  the 
tenants.  Stratford  fully  assented.  He  was  allowed  to  retain 
possession  and  control,  on  the  terms  that  the  tenants  should  pay 
the  rent  into  the  bank.  It  was  all  part  and  parcel  of  the  same 
scheme.  Stratford  was  allowed  to  nurse  his  property,  on  the 
terms  of  applying  the  income  to  the  debt.  His  letters  from  time 
to  time  shew  this.  See  the  series  in  exhibit  O,  under  dates  July 
13,  1894;  November  11,  1895;  January  13,  1896;  April  22,  1897; 
December  6,  1898;  December  9,  1898;  January  18,  1899;  De- 
cember 28,  1901;  March  27,  1902;  July  8,  1902;  August  19,  1902; 
August  23,  1902;  January  4,  1904;  February  27,  1905;  April  11, 
1905;  April  28,  1905;  May  22,  1905;  January  6,  1906;  July  27, 
1906;  December  24,  1906;  December  10,  1907;  March  4,  1908; 
May  29,  1908;  June  27,  1908. 

At  the  trial,  the  original  plaintiffs  took  the  position  that 
they  had  better  rights  by  virtue  of  the  Registry  Act  than  Strat- 
ford, the  mortgagor,  himself  had.  In  this,  I think,  they  were 
wrong.  The  sole  effect  of  the  Registry  Act  is  to  render  invalid 
a prior  unregistered  conveyance  as  against  a subsequent  registered 
conveyance.  The  purchaser  from  the  mortgagor,  where  the 
mortgage  is  registered,  takes  subject  to  the  true  state  of  account 
as  between  the  mortgagor  and  the  mortgagee.  The  Registry 
Act  affords  him  no  protection.  He  is  bound  by  any  stated  ac- 
counts, and  has  no  greater  or  other  rights  than  the  mortgagor 
himself  has. 

Quite  apart  from  this,  these  young  men  are  not  bond  fide 
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purchasers  for  value  without  notice,  in  any  sense  of  the  term. 
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Their  deed  is  in  escrow;  their  note  is  in  escrow;  and  the  whole 
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transaction  between  Stratford  and  them  is  plainly  a scheme  by 
which  they  thought  to  obtain  some  position  of  vantage  in  this 
litigation. 

This  is  probably  enough,  and  more  than  enough,  to  dispose 
of  the  case;  but  the  bank  presents  another  contention  upon  which 
it  asks  findings  of  fact.  What  the  Bank  Act  has  rendered  ultra 
vires  is  the  lending  of  money  or  the  making  of  advances  upon  the 
security,  mortgage,  or  hypothecation  of  lands.  Such  lending  is, 
by  an  independent  section,  made  penal,  and  so  may  be  regarded 
as  illegal:  Brown  v.  Moore  (1902),  32  S.C.R.  93.  The  bank, 
however,  contends  that  what  was  done  here  is  not  the  thing 
prohibited  by  the  statute;  that  the  indebtedness  of  Stratford  to 
the  bank  was  a debt  due  to  the  bank  in  the  course  of  its  business; 
and  that  the  distinction  suggested  by  Chief  Justice  Robinson  in 
Commercial  Bank  v.  Bank  of  Upper  Canada  (1859),  7 Gr.  423, 
is  sound. 

I do  not  feel  called  upon  to  discuss  this  legal  question;  but, 
if  that  distinction  can  be  drawn,  then  I find  as  a fact  that  the 
mortgage  in  question  here  was  not  taken  for  the  purpose  of  enabling 
the  bank  to  make  a loan  upon  real  estate,  but  for  the  purpose  of 
securing  the  indebtedness  of  Stratford  to  the  bank,  and  was  in 
no  sense  a colourable  and  collusive  scheme  for  the  purpose  of  de- 
feating the  restriction  imposed  by  the  Act.  The  whole  idea  at 
the  time  of  giving  the  mortgage  was  to  secure  the  large  past-due 
indebtedness  and  such  further  indebtedness  as  might  arise  in 
connection  with  the  working-out  of  the  account,  which  it  was  the 
intention  both  of  Stratford  and  the  bank  to  reduce,  and  not  to 
increase,  save  as  any  increase  might  be  incident  to  the  carrying 
of  the  security  and  the  small  allowance  contemplated  to  Stratford 
for  his  actual  maintenance. 

On  all  grounds,  I think,  the  action  fails,  and  should  be  dis- 
missed with  costs,  save  in  so  far  as  redemption  is  sought.  The 
amount  due  to  the  bank  should  be  fixed  in  accordance  with  Mr. 
Watt’s  computation,  and  the  costs  of  the  action  should  be  added. 
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[APPELLATE  DIVISION.] 
Gould  v.  Ferguson. 


Solicitor — Bill  of  Costs,  Charges,  and  Disbursements — Solicitors  Act,  sec. 
34 — Amount  for  each  Service  not  Stated — Action  for  Amount  of  Bill 
— Charges  for  Conveyancing — Taxation — Effect  of  Judgment  for  Part 
of  Bill. 

Section  34  of  the  Solicitors  Act,  R.S.O.  1897,  eh.  174  (now  2 Geo.  V.  eh. 
28),  is  not  complied  with  -by  the  delivery  of  a bill  of  costs,  charges,  and 
disbursements,  in  which  the  amount  charged  for  each  service  is  not 
stated,  but  a lump  sum  -charged;  and  the  plaintiff  cannot  succeed  in  an 
action  for  -the  amount  of  a bill  so  framed,  though  delivered  more  than 
one  month  before  action. 

Wilkinson  v.  Smart  (1875),  33  L.T.P.  573,  and  Blake  v.  Hummell  (1884), 
51  L.'T.R.  430,  followed. 

Re  R.  L.  Johnston  (1901),  3 O.L.E.  1,  distinguished. 

Although  no  tariff  is  provided  for  conveyancing  charges,  a bill  containing 
such  charges  may  be  taxed. 

O’Connor  v.  Gemmill  (1899),  26  A.R.  27,  and  Re  Solicitors  (1907),  10 
O.W.R.  951,  followed. 

The  items  of  disbursements  being  properly  stated  in  a bill  delivered,  the 
plaintiff  was  held,  entitled  to  judgment  for  the  sum  thereof,  subject  to 
taxation;  but,  if  he  accepted  that  judgment,  was  not  entitled  to  deliver 
and  tax  a further  bill  in  respect  of  the  services  not  properly  itemised. 

In  re  Davy  (1865),  1 U.C.L.J.N.8.  213,  followed. 

Appeal  by  the  defendant  from  the  judgment  of  the  District 
Court  of  the  District  of  Nipissing  in  favour  of  the  plaintiff,  a 
solicitor,  in  an  action  to  recover  the  amount  of  a bill  of  costs  de- 
livered by  the  plaintiff  to  the  defendant  in  respect  of  professional 
services  rendered  by  the  plaintiff. 

The  District  Court  Judge  held  that  a proper  bill  had  been 
delivered  more  than  one  month  before  the  commencement  of 
the  action,  and  directed  a taxation. 

May  26.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  and  Sutherland,  JJ. 

R.  McKay,  K.C.,  for  the  defendant.  The  one  question  for 
decision  is,  whether  the  document  delivered  by  the  plaintiff  to 
the  defendant  was  a bill  of  costs  within  the  meaning  of  sec.  34 
of  the  Solicitors  Act.  While  the  items  of  the  disbursements  are 
properly  stated,  the  other  costs  are  merely  itemised,  and  the 
charges  in  respect  of  each  item  are  not  specified,  but  merely  a 
lump  sum  covering  the  whole,  and  the  Act  has,  therefore,  not  been 
complied  with.  Reference  was  made  to  Wilkinson  v.  Smart  ( 1875 ) , 
33  L.T.R.  573,  at  pp.  574,  575,  per  Lord  Coleridge,  C.J.,  and 
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Pkilby  v.  Hazle  (1860),  8 C.B.N.S.  647,  there  cited;  Blake  v. 
Hummell  (1884),  51  L.T.R.  430;  Re  Mowat  (1896),  17  P.R.  180, 
183;  Re  Pinkerton  and  Cooke  (1899),  18  P.R.  331;  Re  McBrady 
and  O'Connor  (1899),  19  P.RL  37 ; O’Connor  v.  Gemmill  (1899), 
26  A.R.  27;  In  re  Pomeroy  and  Tanner,  [1897]  1 Oh.  284;  Re 
Solicitor  (1910),  21  O.L.R.  255,  affirmed  22  O.L.R.  30.  Re 
R.  L.  Johnston  (1901),  3 O.L.R.  1,  will  he  relied  on  by  the  other 
side,  but  is  a special  case  depending  upon  special  circumstances, 
and  is  distinguishable. 

A.  G.  Browning,  for  the  plaintiff,  argued  that  the  Johnston 
case  covered  the  point  at  issue,  and,  though  not  binding  upon 
this  Court,  should  be  followed.  There  is  no  object  to  be  gained 
by  placing  a separate  sum  against  each  item,  and  there  has  been 
a bond  fide  compliance  with  the  Act,  which  is  sufficient  under 
sec.  34.  The  defendant  cannot  say  that  he  has  been  taken  by 
surprise. 

McKay,  in  reply,  referred  to  Re  Solicitors  (1907),  10  O.W.R. 
951,  per  Anglin,  J.,  at  p.  952;  Re  Shilson  Coode  & Co.  (1904), 
90  L.T.R.  641. 


June  23.  The  judgment  of  the  Court  was  delivered  by  Clute, 
J. : — The  action  is  brought  for  services  rendered  by  the  plain- 
tiff, as  solicitor,  to  the  defendant.  The  retainer  is  not  disputed, 
nor  is  it  disputed  that  an  itemised  statement  of  the  work  done 
and  disbursements  incurred  was  rendered  more  than  one  month 
prior  to  the  commencement  of  the  action. 

The  defence  is,  that,  although  an  itemised  bill  in  respect  of 
the  services  was  rendered,  the  amount  for  each  service  is  not 
stated,  but  a lump  sum  charged. 

Upon  the  trial  the  Court  declared  that  a proper  bill  had  been 
delivered,  and  referred  the  taxation  thereof  to  the  clerk  of  the 
Court,  reserving  further  directions  and  costs. 


The  Solicitors  Act,  R.S.O.  1897,  eh.  174,  sec.  34  (now  2 Geo. 
V.  eh.  28,  sec.  34),  provides  that  no  action  shall  be  brought  for 
the  recovery  of  “fees,  charges  or  disbursements”  for  business 
done  by  a solicitor,  until  one  month  after  the  delivery  of  the 
bill. 

No  doubt,  full  justice  can  be  done  under  the  judgment ; but 
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The  weight  of  authority,  English  and  Canadian,  is  against  Gould 
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Ferguson. 

The  fact  that  no  tariff  is  provided  for  conveyancing,  which  
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forms  the  principal  items  of  this  bill,  presents  no  obstacle  to 
taxation:  O’Connor  v.  Gemmill,  26  A.R.  27,  at  pp.  39,  40;  and 
Be  Solicitors,  10  O.W.R.  951. 


In  Wilkinson  v.  Smart,  33  L.T.R.  573,  a firm  of  solicitors 
had  delivered  a bill  in  Which  the  business  done  was  specified  in 
six  items ; £25  was  put  down  opposite  one  item,  and  there  stated 
to  be  the  agreed  amount  of  costs ; no  sum  was  opposite  the  other 
items.  It  was  held  that  the  case  was  not  brought  within  the  Act 
of  1870,  legalising,  under  certain  circumstances,  agreements  be- 
tween solicitor  and  client  for  payment  of  a fixed  sum,  and  that 
the  case  must  be  decided  under  the  earlier  Act,  6 & 7 Yict.  ch. 
73,  sec.  37.  Lord  Coleridge,  C.J.,  after  referring  to  the  section 
corresponding  with  our  Act,  which  provides  that  no  attorney  or 
solicitor  shall  commence  or  maintain  an  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements,  etc.,  said : 
“There  are  six  separate  items  in  the  bill,  and  the  amount  is  not 
put  opposite  each  individual  item,  but  they  are  all  summed  up 
in  a total  of  £25.  Mr.  Macleod  did  not  contend  that  the  first 
four  items  and  the  last  were  to  be  looked  upon  as  blank  items, 
for  which  no  charge  was  made,  but  he  contended  that  the  total 
of  £25  must  be  taken  to  be  made  up  of  all  the  six  items.  I am 
of  opinion  that  this  is  not  a bill  of  fees,  charges,  and  disburse- 
ments within  the  meaning  of  the  Act.  I should  think  that,  as 
the  Act  distinguishes  fees,  charges,  and  disbursements,  the  bill 
should  also  distinguish  them,  and  I should  have  come  to  this 
conclusion  independently  of  authority,  but  the  case  of  Philby  v. 
Hazle,  8 C.B.N.S.  647,  which  was  cited  by  Mr.  Lockwood  in 
moving  for  the  rule,  is  clearly  in  point.”  Grove  and  Archibald, 
JJ.,  were  of  the  same  opinion.  Archibald,  J.,  said:  “If  there 
had  been  no  authority,  I should  still  have  thought  that  the 
object  of  sec.  37  of  the  Act  of  1843  and  the  following  sections, 
was  to  secure  a mode  by  which  the  items  of  which  the  total  sum 
was  made  up,  should  be  clearly  and  distinctly  shewn,  so  as  to 
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give  the  client  an  opportunity  of  exercising  his  judgment  as  to 
whether  the  bill  was  reasonable  or  not,  and  to  give  the  Master  an 
opportunity  of  taxing  it.  But  the  matter  is  put  beyond  doubt  by 
the  case  of  Philby  v.  Hazle,  and  on  the  principle  of  that  case  I 
am  clearly  of  opinion  that  this  bill  is  not  a bill  of  fees,  charges, 
and  disbursements  within  the  meaning  of  sec.  37.”  Rule 
absolute. 

This  case  was  followed  in  Blake  v.  Hummell,  51  L.T.R.  430. 
It  was  also  held  in  Blake  v.  Hummell  that  where  a substantial 
part  of  a bill  of  costs  is  improperly  set  out  and  described,  and 
a substantial  part  is  properly  set  out  and  described,  the  whole 
bill  is  not  bad,  but  the  solicitor  can  recover  upon  those  items 
that  are  properly  described. 

The  plaintiff  relied  upon  Be  B.  L.  Johnston,  3 O.L.R.  1,  but 
that  case  is  quite  distinguishable.  There  a solicitor  was  engaged 
to  collect  claims  aggregating  $82,000  from  eleven  different  insur- 
ance companies.  After  long  negotiations,  $70,000  was  collected 
without  suit.  The  client  obtained  an  ex  parte  order  referring 
the  bill  to  taxation,  and  the  Taxing  Officer  allowed  $3,200  in 
respect  of  the  lump  sum  charged,  having  first,  with  the  acquies- 
cence of  the  parties,  conferred  with  various  referees,  officers,  and 
members  of  the  profession  as  to  charges  usually  made  in  such 
matters,  and  then  determined  the  amount  to  be  allowed  in  the 
light  of  his  own  general  knowledge  and  experience : and  it  was 
held  that  the  ruling  of  the  Taxing  Officer  should  be  affirmed,  and 
that,  after  himself  issuing  the  order  for  taxation,  the  client 
could  not  claim  to  have  the  solicitor’s  remuneration  assessed  in 
an  action.  In  re  Attorneys  (1876),  26  C.P.  495,  was  followed. 

See  Be  Mowat,  17  P.R.  180;  Be  Pinkerton  and  Cooke,  18  P.R. 
331;  O’Connor  v.  Gemmill,  26  A.R.  27. 

The  items  for  disbursements  were  properly  given,  amounting 
to  $49.12,  and  I was  under  the  impression  that  the  plaintiff 
might  have  judgment  for  this  amount  with  leave  to  deliver  and 
tax  a further  bill ; but  my  brother  Riddell  has  drawn  my  atten- 
tion to  In  re  Dewy  (1865),  1 U.C.L.J.  N.S.  213,  and  cases  cited. 
The  effect  of  giving  judgment  for  the  plaintiff  for  part  of  the 
bill  would  be  to  give  judgment  for  the  defendant  for  the  re- 
mainder, so  that  no  further  bill  could  be  rendered.  If  the  plain- 
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tiff  elects,  he  may  have  judgment  for  $49,12,  subject  to  taxation, 
with  costs  here  and  below  on  the  County  Court  scale  without 
set-off,  which  would  be  in  full  of  his  bill. 

Otherwise,  the  appeal  must  be  allowed  with  costs  of  appeal ; 
no  costs  below. 

Order  accordingly. 

[See  Gundy  v.  Johnston  (1913),  28  O.L.R.  121.] 


[APPELLATE  DIVISION.] 

Badenach  V.  Inglis. 

Will — Testamentary  Capacity — General  Paretic  Insanity — Action  for  De- 
claration of  Invalidity  of  Will — Evidence — Onus — Jurisdiction  of  High 
Court — Judgment  of  Surrogate  Court  Upholding  Will — -Judicature  Act, 
sec.  38 — Res  Adjudicata — Parties. 

If  the  testator  is  able  to  understand  the  nature  of  the  act  and  its  effects, 
the  extent  of  the  property  he  is  disposing  of,  to  comprehend  and  appre- 
ciate the  claims  to  which  he  should  give  effect,  and  no  insane  delusion 
influences  his  will  or  brings  about  a disposition  of  it  which  if  the  mind 
were  sound  would  not  have  been  made,  then  he  is  competent  to  make 
a will. 

Banks  v.  Goodfellotv  (1870),  L.R.  5 Q.B.  549,  followed. 

Letters  probate  issued  by  the  proper  Surrogate  Court  are  primd  facie  evi- 
dence of  testamentary  capacity;  and,  after  probate,  the  onus  is  on  the 
party  attacking  the  will. 

Sproule  v.  Watson  (1896),  23  A.R.  692,  followed. 

And  held,  upon  the  * evidence  in  this  case,  that  the  testator’s  testamentary 
capacity,  at  the  time  he  made  the  will  attacked,  was  establishd,  not- 
withstanding the  testimony  of  physicians  that  he  was  then  suffering  from 
general  paretic  insanity. 

Per  Riddell,  J.,  that  the  High  Court  had  jurisdiction  to  entertain  an 
action  for  a declaration  of  the  invalidity  of  the  will,  notwithstanding 
the  decision  of  a Surrogate  Court  admitting  the  will  to  probate,  after  a 
contest  to  which  the  plaintiff  in  the  High  Court  action  was  not  a party, 
and  that  the  validity  of  the  will  was  not  res  adjudicata  by  the  decision 
of  the  Surrogate  Court.  Section  38  of  the  Judicature  Act,  R.S.O.  1897, 
ch.  51,  gives  jurisdiction  to  the  High  Court  to  try  the  validity  of  wills 
- even  after  probate  has  been  granted ; and  the  omission  of  the  last  clause 
of  sec.  17  of  the  Surrogate  Courts  Act,  R.S.O.  1897,  ch.  59,  from  sec.  19 
of  the  revised  Act,  10  Edw.  VII.  eh.  31,  cannot  take  away  the  effect 
of  the  express  words  of  sec.  38. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 

Action  for  a declaration  that  neither  a document  alleged  to 
be  the  last  will  and  testament  of  Edgar  A.  Badenach,  deceased, 
nor  a former  testamentary  document,  was  the  true  will  of  the 
deceased,  because,  when  he  signed  the  documents,  he  was  not 
of  testamentary  capacity. 
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The  action  was  tried  before  Falconbridge,  C.J.K.R,  without 
a jury,  at  Toronto. 

C.  H.  Porter , for  the  plaintiff. 

A.  F.  Loll,  K.C.,  for  the  defendant  Inglis. 

January  30.  Falconbridge,  C.J. : — The  plaintiff  is  a brother 
of  Edgar  A.  Badenach,  deceased.  The  defendant  Inglis, 
formerly  Badenach,  is  the  widow,  and  the  defendant  Sarah 
Badenach  is  the  mother,  of  the  said  Edgar  A.  Badenach. 

Two  alleged  wills  of  the  said  Edgar  A.  Badenach  were  pre- 
pared. The  first  one  was  signed  on  the  24th  day  of  August, 

1908.  It  provided  for  the  converting  of  the  estate  into  money 
and  the  investment  of  the  same,  paying  one-fourth  of  the  income 
to  the  mother  during  her  lifetime,  and  the  balance  to  the  wife 
during  her  life,  with  provisions  in  case  of  the  mother  predeceas- 
ing the  wife,  or  vice  versa,  and  for  the  support  and  maintenance 
of  children,  if  any. 

The  second  will  was  signed  on  the  10th  day  of  June,  1909. 
It  revoked  all  former  wills  and  gave  everything  to  his  wife 
and  constituted  her  his  sole  executrix. 

The  plaintiff  alleges  that,  at  the  time  the  alleged  wills  were 
executed,  the  said  Edgar  A.  Badenach  was  not  of  testamentary 
capacity. 

Edgar  A.  Badenach  died  on  or  about  the  5th  day  of  Febru- 
ary, 1910. 

On  or  about  the  28th  day  of  September,  1910,  letters  probate 
were  granted  by  the  Surrogate  Court  to  the  defendant  Annetta 
Blanche  Badenach,  now  Annetta  Blanche  Inglis,  of  the  last 
will  and  testament  which  was  signed  on  the  10th  day  of  June, 

1909. 

It  is  alleged  that  the  deceased  suffered  from  general  paretic 
insanity,  commonly  known  in  the  profession  as  G.P.I.  The  evi- 
dence, both  of  experts  and  laymen,  is,  as  usual  in  such  cases, 
contradictory  and  conflicting. 

Without  giving  any  close  analysis  of  the  same,  I have  come  to 
the  conclusion  that  the  plaintiff  has  failed  to  satisfy  the  burden 
of  proof  which  admittedly  lies  upon  him.  The  great  contest 
between  the  different  sets  of  medical  witnesses  is  as  to  the 
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possibility  in  this  disease  of  a period  of  remission  or  what  is 
commonly  known  as  a lucid  interval. 

A medical  witness  for  the  defence,  whose  experience  as  an 
alienist  is  probably  greater  than  that  of  almost  any  person  in 
the  Province,  testified  that  there  might  exist  all  the  symptoms 
which  the  testator  is  said  to  have  displayed — difficulty  of  walk- 
ing, want  of  concentration,  want  of  control  of  the  sphincter  of 
the  bladder,  and  illusions  of  grandeur — and  still  there  might  be 
capacity  to  make  a will — that  there  might  be  remarkable  periods 
of  remission  when  the  mental  irregularities  would  be  quite  in 
abeyance.  In  this  statement  he  is  strongly  corroborated  by  the 
opinion  of  Dr.  Mercier,  of  London,  England,  which  was  ad- 
mitted without  objection,  and  an  extract  from  which  here 
follows : — - 

Extract  from  ch.  12,  vol.  3,  “ System  of  Syphilis”  by  Power 
and  Murphy,  p.  122:  “Lastly,  the  validity  of  a will  made  by  a 
general  paralytic  may  be  in  dispute.  It  is,  of  course,  well 
established  that  a lunatic  may  make  a will,  which  will  be  upheld 
by  the  Court.  The  question  in  every  case  is  whether  the  Testa- 
tor was,  at  the  time  the  will  was  made,  of  disposing  mind;  and 
the  mere  fact  that  he  was  then  the  subject  of  general  paralysis 
will  no  more  invalidate  the  will,  than  the  fact  that  he  was  suffer- 
ing from  any  other  form  of  insanity.  There  are  general  para- 
lytics in  whom  the  prominence  of  delusions,  and  the  confusion 
of  mind,  are  so  continuous,  that  at  no  time  in  the  course  of  the 
disease  are  they  of  disposing  mind;  but  such  cases  are  by  no 
means  the  rule.  Apart  from  the  relatively  prolonged  periods 
of  remittence  and  intermittence,  during  which  the  testator 
may  be  without  question  competent  to  make  a will,  the  disease 
is,  as  has  been  described,  a fluctuating  one;  and  there  may  be, 
in  the  course  even  of  the  second  stage,  days  on  which  he  is  quite 
capable  of  appreciating  the  amount  and  nature  of  his  property, 
the  claims  of  those  whom  he  may  or  may  not  benefit  by  his  will, 
and  the  nature  of  the  business  that  he  is  transacting.” 

The  legal  practitioners  who  drew  and  witnessed  the  wills 
are  men  of  good  standing  in  their  profession  and  men  who  are 
very  well  able  to  determine  whether  a man  making  a will  ap- 
pears to  be  of  sufficient  mental  capacity.  The  solicitor  who 
drew  the  first  will  was  also  well  acquainted  with  the  testator. 
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It  is  to  be  remarked  also  that  the  second  will  is  a remarkably 
simple  one.  Nor  is  the  first  one  at  all  complicated  in  its  char- 
acter. Neither  of  them  is  in  any  sense  inofficious.  It  would  not 
avail  the  plaintiff  at  all  to  destroy  the  second  will  and  set  up 
the  first,  because  the  defendant  Inglis  has  effected  a settlement 
with  the  mother  of  the  testator,  and  so  Mrs.  Inglis  would  be 
in  as  good  a position  as  she  is  with  the  probate  of  the  second 
will.  Both  are  attacked,  but  there  is  of  course  less  question 
about  the  first  than  the  second  will. 


The  action  must,  therefore,  be  dismissed;  but,  under  all 
the  circumstances,  without  costs.  I cannot  possibly  see  my 
way  to  saddling  the*  successful  party  with  the  plaintiff’s  costs. 

The  plaintiff  appealed  from  the  judgment  of  Falcon- 
bridge,  C.J. 


May  28  and  29.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

G.  H.  Watson,  K.C.,  and  C.  H.  Porter,  for  the  plaintiff. 
Edgar  A.  Badenach  was  of  unsound  mind,  to  the  knowledge  of 
every  one  who  knew  him,  at  the  time  he  made  the  wills  in  ques- 
tion, and  the  learned  Chief  Justice  who  tried  the  case  erred  in 
holding  that  the  burden  of  proof  was  on  the  plaintiff.  We 
prove  the  insanity  of  the  deceased,  and  the  procuring  of  the  will 
by  the  widow ; and  under  these  circumstances  the  onus  is  shifted 
to  her  to  shew  that  the  will  was  properly  made.  There  was  no 
evidence  of  any  periods  of  remission  in  the  disease  from  which 
the  deceased  suffered  such  as  would  establish  his  testamentary 
capacity  at  the  time  the  will  was  made.  They  referred  to 
Boughton  v.  Knight  (1873),  L.R.  3 P.  & D.  64,  per  Sir  J. 
Hannen,  who  says  at  p.  72  “that  the  highest  degree  of  all,  if 
degrees  there  be,  is  required  in  order  to  constitute  capacity  to 
make  a testamentary  disposition:”  see  also  on  the  same  page, 
a note  of  Burdett  v.  Thompson,  decided  by  the  same  Judge,  who 
also  refers,  at  pp.  73  et  seq.,  to  Banks  v.  Goodfellow  (1870),  L.R. 
5 Q.B.  549.  Reference  was  also  made  to  Wilson  v.  Wilson 
(1875-6),  22  Gr.  39,  24  Gr.  377;  Be  Fraser  (1911),  24  O.L.R. 
222,  per  Mulock,  C.J.,  at  pp.  252-254,  and  Dew  v.  Clark  (1826), 
3 Add.  Eccl.  R.  79,  90,  there  referred  to;  Harwood  v.  Baker 
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(1840),  3 Moo.  P.C.  282,  290;  Baker  v.  Batt  (1838),  2 Moo. 
P.C.  317;  Barry  v.  Butlin  (1838),  2 Moo.  P.C.  480;  Fulton  v. 
Andrew  (1875),  L.R.  7 H.L.  448,  per  Lord  Hatherley,  citation 
in  head-note;  Tyrell  v.  Paint  on,  [1894]  P.  151;  Low  v.  Guthrie , 
[1909]  A.C.  278;  Wilson  v.  Wilson , supra,  per  Blake,  V.-C.,  22 
Gr.  at  pp.  81  et  seq Baptist  v.  Baptist  (1894),  23  S.C.R.  37; 
Collins  v.  Kilroy  (1901),  1 O.L.R.  503;  Malcolm  v.  Ferguson 
(1909),  1 O.W.N.  77. 

A.  F.  Lobb,  K.C.,  for  the  defendant  Xnglis,  the  widow  and 
executrix  of  the  deceased.  The  only  question  in  this  case  is  as 
to  the  capacity  of  the  deceased  Edgar  A.  Badenach  to  make  his 
will.  The  evidence  shews  that  he  died  from  influenza,  and  but 
for  that  might  have  lived  for  years.  The  case  of  Ingoldsby  v. 
Ingoldsby  (1873),  20  Gr.  131,  in  our  own  Courts,  following  the 
English  case  of  Banks  v.  Goodfellow,  supra,  is  strongly  in  favour 
of  the  respondent.  There  is  no  suggestion  of  fraud  or  undue 
influence.  There  is  no  presumption  of  incapacity  on  the  part 
of  the  deceased,  and  no  presumption  against  the  occurrence  of 
remissions  in  the  disease  from  which  he  was  suffering.  There 
is  nothing  in  the  document  itself  to  suggest  incapacity,  and  no 
evidence  has  been  given  of  any  fact  which  calls  for  rebuttal  on 
the  part  of  the  respondent,  or  which  shifts  the  burden  of  proof 
clearly  lying  upon  the  appellant  to  make  out  his  case. 

Watson,  in  reply,  argued  that  there  was  no  evidence  of  remis- 
sions in  the  disease  from  which  the  deceased  suffered.  On  the 
question  of  onus,  he  referred  to  White  v.  Driver  (1809),  1 
Phillim.  84,  88;  Waring  v.  Waring  (1848),  6 Moo.  P.C.  341,  342; 
Smith  v.  Tebbitt  (1867),  L.R.  1 P.  & D.  398. 

At  the  close  of  the  oral  argument  it  was  arranged  that  coun- 
sel should  hand  in  a written  argument  on  the  questions  of  the 
jurisdiction  of  the  High  Court  and  the  defence  of  res  judicata 
which  had  been  raised  on  behalf  of  the  defendant.  The  follow- 
ing is  a resume  of  the  arguments  and  authorities  submitted : — 

Watson,  K.C.,  for  the  plaintiff.  The  jurisdiction  of  the 
High  Court  to  try  the  validity  of  last  wills  and  testaments  is 
provided  for  by  sec.  38  of  the  Judicature  Act,  and  the  jurisdic- 
tion of  the  Surrogate  Court  is  now  and  always  has  been  subject 
to  the  jurisdiction  of  the  High  Court.  The  Court  of  Chancery 
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and  the  High  Court  have  always  had  jurisdiction  to  try  the 
validity  of  wills,  and  may  make  a finding  or  declaration  there- 

4 

upon  which  is  binding  upon  the  parties,  and  will  govern  and  be 
acted  upon  by  the  Surrogate  Court.  Foxwell  v.  Kennedy  (1911), 
24  O.L.R.  189,  is  manifestly  quite  distinguishable,  dealing  with 
the  act  of  an  executor  in  connection  with  the  issue  and  renunci- 
ation of  probate,  and  does  not  in  any  way  derogate  from  the  jur- 
isdiction of  the  High  Court  to  try  the  validity  of  wills.  Refer- 
ence was  made  to  the  following  cases:  Re  Reith  v.  Reith  (1908), 
16  O.L.R.  168;  Mutrie  v.  Alexander  (1911),  23  O.L.R.  396; 
Thomson  v.  Torrance  (1881),  28  Gr.  253;  Stewart  v.  Walker 
(1903),  6 O.L.R.  495 ; Brown  v.  Bruce  (1859),  19  U.C.R.  35; 
Martin  v.  Martin  (1869),  15  Gr.  586;  Wilson  v.  Wilson,  22  Gr. 
39,  24  Gr.  377;  Re  White,  Kersien  v.  Tone  (175),  22  Gr.  547; 
Sproule  v.  Watson  (1896),  23  A.R.  692;  Connell  v.  Connell 
(1904),  4 O.W.R.  360;  Cornwall  v.  Cornwall  (1908),  12  O.W.R. 
552. 

Lobt),  K.C.,  for  the  defendant.  The  whole  matter  involved 
in  this  appeal  is  testamentary,  and  the  Surrogate  Court  of  the 
County  of  York  alone  has  jurisdiction.  The  defendant  pleads 
by  way  of  estoppel  the  former  action  in  the  Surrogate  Court  be- 
tween the  defendant  herein  as  plaintiff  and  Sarah  H.  Badenach, 
the  mother  of  the  testator,  as  defendant,  in  which  action  the 
issue  of  letters  probate  to  the  defendant  herein  was  decreed.  As 
to  the  jurisdiction  of  the  Surrogate  Court,  reference  was  made 
to  the  Mutrie  case,  the  Foxwell  case,  24  O.L.R.  at  pp.  194,  204; 
Belanger  v.  Belanger  (1911),  24  O.L.R.  439;  Taylor  v.  Yeandle 
(1912),  27  O.L.R.  531;  Re  Graham  (1911),  25  O.L.R.  5 Barra- 
clough  v.  Brown,  [1897]  A.C.  615.  Only  a limited  jurisdiction 
is  conferred  by  sec.  38  of  the  Judicature  Act,  and  it  must  be 
confined  strictly  to  its  express  words.  The  Supreme  Court  of 
Ontario  has  jurisdiction  under  that  section  only  to  try  the 
validity  of  last  wills,  and  cannot  revoke  the  grant  of  letters  pro- 
bate granted  by  the  proper  Surrogate  Court.  For  such  relief  the 
plaintiff  must  apply  to  that  Court,  and  the  Supreme  Court  can 
only  set  aside  for  “fraud  and  undue  influence  or  otherwise.” 
The  section  does  not  state  that  a will  may  be  set  aside  for  want 
of  testamentary  capacity;  the  words  “or  otherwise”  are  to  be 
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interpreted  as  ejusdem  generis  with  ‘‘fraud”  and  “undue  influ- 
ence. ’ ’ If  the  Court  cannot  revoke  the  probate,  a declaration  of 
the  invalidity  of  the  will  cannot  he  made. 

June  23.  Mulock,  C. J. : — This  is  an  appeal  from  the  judg- 
ment of  the  Chief  Justice  of  the  King’s  Bench  dismissing  the 
plaintiff’s  action,  in  so  far  as  it  seeks  to  set  aside  two  wills 
made  by  the  testator,  Edgar  A.  Badenach,  deceased,  one  bearing 
date  the  24th  August,  1908,  and  the  other  the  10th  June,  1909. 
The  latter  will  purports  to  revoke  all  prior  wills  or  testamentary 
dispositions  of  the  testator.  If,' therefore,  it  is  valid,  it  is  un- 
necessary to  inquire  as  to  the  validity  of  any  earlier  will. 

The  will  of  the  10th  June,  1909,  was  signed  by  the  testator 
on  that  day,  and  it  is  attacked  on  one  ground  only,  namely, 
alleged  testamentary  incapacity,  so  that  the  only  issue  in  respect 
of  that  will  is,  whether  Edgar  A.  Badenach  was  on  the  10th 
June,  1909,  competent  to  make  a will.  This  is  a question  of 
fact. 

In  Wilson  v.  Wilson,  22  Gr.  39,  are  collected  many  of  the 
leading  cases  which  discuss  what  constitutes  testamentary  capa- 
city, and  it  is  unnecessary  here  to  quote  judicial  definitions,  it 
being  sufficient,  for  the  purposes  of  this  case,  to  adopt  as  the 
standard  the  test  applied  in  Banks  v.  Goodfellow,  L.R.  5 Q.B. 
549,  which  has  been  generally  acquiesced  in,  namely,  “whether, 
at  the  time  of  making  his  will,  the  testator  was  capable  of  having 
such  a knowledge  and  appreciation  of  facts,  and  was  so  far 
master  of  his  intentions,  free  from  delusions,  as  would  enable 
him  to  have  a will  of  his  own  in  the  disposition  of  his  property, 
and  act  upon  it.  The  mere  fact  of  his  being  able  to  recollect 
things,  or  to  converse  rationally  on  some  subjects,  or  to  manage 
some  business,  is  not  sufficient  to  shew  he  was  sane.  On  the 
other  hand,  slowness,  feebleness,  and  eccentricities  are  not  suffi- 
cient to  shew  he  was  insane.  The  whole  burden  of  shewing  that 
the  testator  was  fit  at  the  time  is  on  the  defendant  in  this  case.  ’ ’ 
(The  defendant  in  that  case  was  the  party  propounding  the 
will. ) 

One  question  raised  before  us  was,  where  the  burden  of 
proof  lay.  The  will  was  admitted  to  probate  in  the  Surrogate 
Court,  after  contestation  by  the  testator’s  mother,  who  with- 
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drew . opposition  to  the  will,  in  consideration  of  a conveyance  to 
her  by  the  executrix  of  certain  lands  formerly  owned  by  the 
testator;  but  the  present  plaintiff,  the  testator’s  brother,  was 
not  a party  to  the  Surrogate  Court  proceedings.  Nevertheless, 
that  Court  granted  probate  of  the  will. 

In  Button  v.  Sadler  (1857),  3 C.B.N.S.  87,  at  p.  98,  the  rule 
is  stated  thus:  “The  party  propounding  a will  is  bound  to 
shew  that  it  was  executed  by  the  testator  and  that  he  was  of  a 
sound  and  disposing  mind.  ...  If,  indeed,  a will,  not  irra- 
tional on  the  face  of  it,  is  produced  before  a jury,  and  the  execu- 
tion of  it  proved,  and  no  other  evidence  is  offered,  the  jury  would 
be  properly  told  that  they  ought  to  find  for  the  will;  and,  if 
the  party  opposing  the  will  gives  some  evidence  of  incompet- 
ency, the  jury  may,  nevertheless,  if  it  does  not  disturb  their  be- 
lief in  the  competency  of  the  testator,  find  in  favour  of  the  will; 
and  in  each  case  the  presumption  in  favour  of  competency 
would  prevail.  But  that  is  not  a mere  presumption  of  law ; and, 
when  the  whole  matter  is  before  the  jury  on  evidence  given  on 
both  sides,  they  ought  not  to  affirm  that  a document  is  the  will 
of  a competent  testator,  unless  they  believe  that  it  really  is  so.” 

See  also  Smee  v.  Smee  (1879),  5 P.D.  84. 

But  in  this  case,  the  defendant  having  given  such  proof  of 
the  testator’s  capacity  as  to  satisfy  the  Surrogate  Court,  it  is 
for  the  plaintiff  now,  who  alleges  incapacity,  to  prove  it. 

The  plaintiff’s  contention  is,  that  as  early  as  the  month  of 
February,  1907,  the  testator  was  suffering  from  general  paresis, 
and  that  he  continued  a paretic,  deteriorating  mentally,  until  his 
death,  and  was  in  consequence  incompetent  to  make  either  of 
the  wills  in  question. 

Different  classes  of  evidence  were  adduced  at  the  trial, 
namely,  evidence  of  experts  as  to  the  testamentary  capacity  of  a 
paretic,  and  in  regard  to  the  testator’s  probable  capacity,  evi- 
dence of  his  actual  capacity  as  exhibited  by  him  in  his  business 
affairs,  and  evidence  as  to  his  general  conduct  and  demeanour. 

It  appears  that  the  plaintiff,  Clarence  Badenach,  and  the 
testator,  Edgar  A.  Badenach,  were  sons  of  the  late  William 
Badenach;  that  the  father  and  his  son,  the  testator,  were  part- 
ners in  the  Toronto  agency  business  of  the  Union  Insurance 
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Society  of  London,  England,  until  the  father’s  death  in  the 
year  1897.  William  Badenach  left  him  surviving,  his  widow, 
and  two  children  only,  namely,  the  plaintiff  and  the  testator, 
the  latter  being  two  years  older  than  the  plaintiff.  The  mother 
and  the  two  sons  continued  to  reside  together  at  the  family  home, 
56  St.  Mary  street,  Toronto;  and  in  June,  1907,  Edgar  A. 
Badenach  married  the  present  defendant,  bringing  her  to  the 
common  home,  where  they  all  resided  until  the  month  of  April, 
1908,  when  the  defendant  and  her  husband  withdrew  and  lived 
in  St.  George  street  until  Edgar’s  death  on  the  5th  February, 
1910. 

On  the  death  of  his  father,  Edgar  A.  Badenach  continued  to 
carry  on  the  business  of  the  Union  Insurance  Society  until  the 
1st  October,  1908,  when  one  Mr.  Martin  Merry,  who  had  known 
the  testator  for  years,  purchased  from  him  the  goodwill  of  the 
insurance  business,  for  valuable  consideration.  By  this  agree- 
ment the  testator  resigned  his  agency  in  favour  of  Mr.  Merry, 
agreed  to  recommend  him  as  his  successor,  and  to  give  him  such 
assistance  as  his  health  permitted  in  retaining  the  business. 

Thereupon  the  testator,  so  far  as  appears,  withdrew  from 
business  of  all  kinds. 

The  will  of  the  24th  August,  1908,  was  drawn  by  Mr.  Donald, 
a Toronto  solicitor,  whose  firm  had  been  solicitors  for  the  in- 
surance company  and  for  the  Badenach  family,  and  Mr.  Donald 
had  personally  known  the  testator  for  some  twenty  years.  Ac- 
cording to  Mr.  Donald’s  evidence,  the  testator  personally  came 
to  his  office  and  gave  instructions  for  that  will,  and  on  a subse- 
quent day  executed  it.  Mr.  Donald  at  the  time  entertained  no 
doubt  as  to  the  testator ’s  testamentary  capacity : as  he  said,  ‘ 4 1 
would  not  have  had  a man  execute  a will  in  whose  capacity  I 
had  not  the  utmost  confidence.  ’ ’ 

By  this  will  the  testator  made  certain  provision  for  his 
mother,  his  wife,  and  children,  if  any.  Until  the  sale  of  the 
business  the  testator  continued  to  give  more  or  less  attention  to 
it.  His  health  did  not  permit  of  strenuous  exertion,  and  his 
attendance  at  his  office  was  somewhat  intermittent;  and  when 
there,  according  to  the  plaintiff,  he  attended  to  routine  work 
only,  such  as  signing  cheques. 
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In  March,  1908,  the  testator  purchased  a house  in  St.  George 
street,  moving  into  it  in  April,  1908.  The  plaintiff  was  in  the 
habit  of  going  there  from  time  to  time  to  see  the  testator  on  busi- 
ness matters,  bringing  with  him  for  such  purposes  books  and 
papers.  On  other  occasions  the  plaintiff  made  friendly  calls 
on  the  testator  at  his  home. 

Until  September,  1908,  the  plaintiff  had  continuously  desired 
to  be  admitted  into  partnership  with  the  testator,  and  as  late  as 
the  month  of  September,  1908,  they  discussed  the  subject.  On 
that  occasion  the  testator  informed  the  plaintiff  that  he  was  then 
worth  about  $40,000,  and  the  plaintiff  says,  in  his  own  evidence, 
that  that  was  about  the  correct  estimate. 

In  his  evidence  the  plaintiff  says  that  from  time  to  time  he 
had  been  urging  the  testator  to  take  him  into  partnership,  but 
that  the  latter,  whilst  not  refusing,  “kept  shoving  it  off.  He 
wanted  to  let  things  stand  off,  and  after  a while  there  was  not 
much  chance,  and  I tried  other  means.” 

According  to  the  plaintiff,  the  testator  in  June,  1908,  tele- 
phoned the  plaintiff  requesting  him  to  discontinue  his  visits  at 
the  house,  and  on  the  following  morning  the  testator,  at  his 
office,  repeated  that  request.  In  consequence,  the  plaintiff’s  sub- 
sequent interviews  with  the  testator  in  regard  to  partnership 
matters  took  place  elsewhere,  probably  at  the  office,  where  the 
testator  was  in  the  habit  of  attending  until  he  sold  out  his  busi- 
ness in  September  of  that  year. 

On  the  9th  June,  1909,  the  testator  made  his  wife  the  bene- 
ficiary of  three  policies  on  his  life,  for  about  $10,000,  and  on 
the  20th-  July,  1909,  he  conveyed  to  her  a section  of  land  in 
the  Province  of  Alberta.  On  the  10th  June,  1909,  he  executed 
his  last  will,  being  one  of  those  in  question,  whereby  he  gave  the 
whole  of  his  estate  to  his  wife,  absolutely,  and  appointed  her 
sole  executrix.' 

This  will  was  prepared  by  Mr.  Hassard,  a reputable  member 
of  the  legal  profession  in  Toronto.  It  seems  that,  after  the 
making  of  the  will  of  the  24th  August,  1908,  the  testator  desired 
to  make  another  will  more  favourable  towards  his  wife,  and 
for  such  purpose  attended  at  Mr.  Donald’s  office  and  discussed 
the  subject  with  that  gentleman.  Mr.  Donald  was  a friend  of 
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the  Badenach  family,  and  seems  not  to  have  encouraged  the  tes-  App.  Div. 
tator  in  his  desire  to  make  a new  will  which  would  be  less  favour-  1913 
able  to  his  mother  than  that  of  August,  1908.  Badenach 

At  this  time  Mr.  Donald  does  not  seem  to  have  questioned  the  Inglis. 
testator’s  testamentary  capacity;  and  at  the  trial  he  expressed  Mulockj  c.j 
the  opinion  that,  in  consequence  of  his  attitude  in  regard  to  the 
testator’s  wish  to  make  a new  will  more  favourable  to  his  wife, 
the  testator  did  not  see  Mr.  Donald  further,  professionally  on 
the  subject  of  the  proposed  new  will. 

Mr.  Hassard ’s  evidence  in  regard  to  the  will  of  the  10th 
June,  1909,  may  be  summarised  as  follows.  At  the  request  of 
the  testator’s  wife,  Mr.  Hassard  attended  at  the  house  and  first 
prepared  certain  documents  on  the  wife’s  behalf.  He  then  re- 
ceived instructions  to  draw  the  will.  Mr.  Hassard  was  slightly 
acquainted  with  the  testator,  and  received  instructions  for  the 
will  in  the  testator’s  bedroom,  the  testator  being  in  bed.  Mr. 

Hassard  says:  “He  appeared  to  be  very  bright  and  entered  into 
conversation;”  and  he  enumerated  a number  of  circumstances 
that  were  discussed.  It  appears  that  the  wife  was  present  when 
Mr.  Hassard  received  instructions  in  respect  of  the  will. 

Mr.  Hassard ’s  evidence  at  this  stage  is  as  follows : — 

“Mr.  Lobb:  Q.  You  have  said  both  were  present?  A.  Yes, 
they  were  both  present,  and  I discussed  the  making  of  the  will 
with  them,  because  I went  back  to  the  office  and  drew  the  will 
there. 

“Q.  You  said  you  discussed  the  will  with  them;  what  was 
said  by  either  or  by  both  as  to. the  will  on  the  9th  June?  A. 

I think  it  was  Mrs.  Badenach  who  introduced  the  subject  and 
said  she  wanted  his  will  drawn,  and  I was  there  in  the  room 
beside  him  and  asked  him  if  that  were  so;  he  said  ‘yes;’  and  I 
asked  him  how  he  wanted  his  property  left,  and  he  said,  ‘Every- 
thing to  his  wife ; ’ I think  those  were  almost  his  identical  words 
— to  leave  everything  to  his  wife  or  leave  everything  to  her. 

“Q.  Did  you  take  down  instructions  at  that  time  in  writ- 
ing? A.  I do  not  recall;  I think  I must  have  taken  them  down. 

“Q.  Do  you  produce  them?  A.  No. 

“Q.  At  that  time,  on  the  9th  June,  what  was  his  state  of 
mind?  A.  He  was  bright,  he  appreciated  everything  that  I said 
to  him,  and  he  answered  all  my  questions  with  intelligence. 
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“Q.  As  to  his  will,  what  did  yon  conclude  was  the  state  of  his 
mind  as  to  that?  A.  That  he  was  perfectly  capable  of  appreci- 
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ating  what  was  being  said,  and  everything  in  connection  with  it. 
“Q.  On  the  second  day  you  went  again;  and  had  anything 
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been  said  about  coming  the  next  day,  on  the  9th?  A.  Yes,  I 
said  I would  go  back  to  the  office  and  draw  the  will  and  come 
the  next  day. 

“Q.  You  said  you  would  come  the  next  day?  A.  Yes,  and 
bring  the  will  with  me. 

“Q.  The  next  day  you  attended  again?  A.  Yes,  and  I told  his 
wife  that  I would  like  to  have  their  family  doctor  as  one  of 
the  witnesses. 

“Q.  Why  did  you  suggest  that,  may  I ask?  A.  As  I told 
Judg'e  Winchester  previously,  my  reason  was  because  I had 
been  discussing  the  making  of  the  will  briefly  with  a fellow 
practitioner,  and  I mentioned  it  to  him,  and  he  said  in  a case 
where  a man  was  in  bed  it  would  be  a good  idea  to  have  the 
doctor  act  as  a witness.  I saw  no  reason  for  it  myself  so  far  as 
his  mental  condition  was  concerned.  ’ ’ 

Mr.  Hassard  stated  that  there  was  a delay  in  obtaining  the 
attendance  of  the  doctor,  and  in  the  meantime  he  carried  on  a 
conversation  extending  over  half  an  hour  with  the  testator,  and 
says : £ ‘ All  of  that  time  he  was  very  bright  and  cheerful  and 
carried  on  the  conversation  as  before  with  intelligence,  answer- 
ing most,  if  not  all,  of  my  questions,  in  an  intelligent  manner, 
thoroughly  appreciating  all  I said.” 

“Q.  Any  suggestions  from  himself  or  all  answers  to  your 
questions  only?  A.  Once,  when  I read  the  will  over,  I left  a 
space  for  his  second  name,  and  I asked  him  his  second  name  in 
full,  and  his  wife  got  the  pen  and  ink. 

“Q.  You  asked  his  second  name,  and  what  reply  was  made 
to  that?  A.  He  told  me  his  name;  I think  it  was  Alexander; 
and  I inserted  that  with  the  ink.” 

About  five  o’clock  in  the  afternoon,  Dr.  Brown  arrived;  and 
Mr.  Hassard  says  that  when,  Dr.  Brown  being  in  the  bedroom, 
Mr.  Hassard  came  to  the  beside,  telling  Dr.  Brown  that  he  was 
desired  to  witness  the  will,  Mr.  Badenach  “ raised  himself  up 
in  the  bed,  and  I handed  him  the  pen,  having  dipped  it  in  the 
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ink,  and  he  signed  his  name.  I remember  one  thing  very  dis- 
tinctly about  his  signing  his  name,  and  that  is,  he  took  the  pen, 
my  recollection  is,  dipped  it  again  in  the  ink,  but  I know  he  took 
the  pen  a second  time,  and  he  made  that  stroke  at  the  bottom  of 
his  name  very  definitely  after  he  had  signed,  and  with  a dis- 
tinct stroke  of  the  pen  himself ; my  recollection  is  that  he  reached 
over  and  dipped  the  pen  in  the  ink,  I holding  the  ink  bottle  over 
to  him,  and  he  made  that  stroke  separately  and  by  himself.  . . 

“Q.  When  do  you  say  the  will  had  been  read  over?  A.  I 
read  the  will  over  to  him  before  Dr.  Brown  came  in,  shortly 
after  I went  into  the  room  first,  because  it  was  long  before  Dr. 
Brown  came  in  that  I inserted  the  name  Alexander. 

“Q.  After  Dr.  Brown  came  in,  was  it  read  again?  A.  That  I 
do  not  recall:  I just  asked  Mr.  Badenach  to  sign,  and  then  I 
handed  Dr.  Brown  the  pen  and  then  he  signed  his  name.  . . . 

“Q.  Any  comment  from  him?  A.  He  said  that  was  right. 

“Q.  As  to  his  ability  to  comprehend  what  he  was  doing;  the 
capacity  to  make  his  will,  on  the  second  day,  what  do  you  say? 
A.  I say  that  he  thoroughly  appreciated  what  he  was  doing,  and 
in  my  mind  fully  understood  it.” 

The  plaintiff  fixes  the  commencement  of  the  testator  ’s  alleged 
mental  incapacity  as  early  as  February,  1907,  when  he  was 
taken  with  a seizure  in  church,  but  from  that  time  until  the 
10th  June,  1909,  the  testator  appears  to  have  transacted  import- 
ant business  and  other  affairs  in  the  usual  way,  without  those 
who  dealt  with  him  suspecting-  him  of  being  mentally  defective. 

In  June,  1907,  as  already  stated,  he  married,  and,  though  in 
feeble  health,  continued  to  attend,  though  irregularly,  at  his 
place  of  business,  until  he  sold  his  business  in  September,  1908. 

For  all  that  appears  to  the  contrary,  he  made  a prudent 
purchase  of  property  in  St.  George  street  in  the  year  1908 ; and, 
in  view  of  his  impaired  health,  appears  to  have  acted  with  good 
judgment  in  retiring  from  and  disposing  of  his  insurance  busi- 
ness. Until  then  the  plaintiff  had  treated  him  as  in  his  right 
mind,  for  he  was  continually  anxious  to  form  a partnership 
with  him. 

Mr.  Donald,  when  he  prepared  the  will  of  1908,  was  fully 
satisfied  as  to  the  testator’s  testamentary  capacity;  and  Mr. 
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Merry,  who  had  known  him  for  years,  entered  into  a serious  busi- 
ness contract  with  him  whereby  Mr.  Merry  became  liable  to  pay 
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to  the  testator  a considerable  sum  of  money. 

It  appears  to  me  that  where  many  different  persons  have 
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many  business  dealings  with  a man  whom  they  well  know,  and 
whom  they  honestly  believe  to  be  fully  qualified  to  transact  such 
business,  the  inference  is,  that  he  is  so  qualified.  That  the  testator 
as  late  as  September,  1908,  was  regarded  by  the  plaintiff  as  in 
the  full  enjoyment  of  his  mental  faculties,  is  shewn  by  the  plain- 
tiff’s admission  that  the  testator  resisted  all  the  plaintiff’s 
appeals  to  be  admitted  into  partnership.  He  says:  “I  tried 
from  that  on  at  different  intervals  to  try  and  get  him  to  take  me 
into  partnership  with  him,  but  I could  not.  I had  no  control 
of  him.” 

It  is  not  shewn  that  any  of  these  various  important  business 
and  other  transactions  were  improvident,  foolish,  unwise,  or 
characterised  by  bad  judgment.  Nor  was  any  attempt  made  to 
shew  that,  throughout,  the  testator  failed  to  exercise  the  judg- 
ment of  a prudent  man  in  the  full  enjoyment  of  his  faculties. 
Still  the  plaintiff  charges  that  the  testator  was  of  such  unsound- 
ness of  mind  from  the  time  he  says  he  became  a paretic  until  his 
death  as  to  have  been  incapable  of  making  a valid  will  in  Aug- 
ust, 1908,  or  subsequent  thereto. 

For  the  plaintiff,  Dr.  Davidson,  an  eminent  Toronto  physi- 
cian, gave  evidence  stating  that  he  had  attended  the  testator  pro- 
fessionally from  1887  until  June  1908,  and  that  he  died  of  gen- 
eral paresis;  that  it  is  a disease  extending  over  a number  of 
years;  that  its  presence  was  manifested  in  the  case  of  the  testa- 
tor as  early  as  1907 ; and  that,  when  he  ceased  attending  him  in 
June,  1908,  the  testator  was  then  incapable  of  making  a will. 
He  mentioned  that  the  testator,  in  or  about  the  autumn  of  1907, 
had  lost  the  use  of  the  sphincter  muscle  of  the  bladder,  and  wet 
his  trousers,  but  appeared  to  be  unconscious  of  it;  that  at  that 
time  the  testator,  in  Dr.  Davidson’s  opinion,  was  a hopeless 
paretic,  and  in  consequence  incapable  of  transacting  business. 
Nevertheless,  he  did  successfully  transact  business  until  a much 
later  period;  and,  therefore,  his  actual  conduct  in  affairs  dis- 
proves the  correctness  of  Dr.  Davidson’s  opinion. 
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Dr.  Davidson  further  gave  his  opinion  of  a paretic  as  fol- 
lows: “Q.  Is  there  such  a thing  as  a lucid  interval  in  dementia, 
or  does  it  progress  steadily  ? A.  It  is  a steadily  progressive  dis- 
ease. I do  not  think  there  are  lucid  intervals.  There  are 
periods,  but  the  progress  of  the  disease  is  steadily  downward.  It 
is  a disease  in  which  they  go  steadily  downward.” 

Further  on,  Dr.  Davidson,  referring  to  such  “periods,”  says: 
“Q.  What  you  mean  is,  the  patient  never  comes  back  to  his 
original  soundness  of  mind?  A.  Never.  Q.  In  that  halting  of 
the  disease,  has  he  lost  all  capacity  to  do  business?  A.  Not  all 
capacity,  but  not  fit  to  do  business  or  make  a will.  Q.  Do  you 
say  that  a paretic  when  one  of  these  haltings  comes  in  his  disease, 
and  for  a month  he  appears  not  to  be  going  down,  do  you  say 
that  in  that  interval  a paretic  cannot  make  a will?  A.  I should 
not  think  so.  ’ ’ 
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Dr.  E.  E.  King,  of  Toronto,  also  gave  evidence  on  the  plain- 
tiff’s behalf.  He  had  also  attended  the  testator  professionally 
and  had  known  him  intimately  since  the  year  1879.  Dr.  King 
says  that  prior  to  1907  the  testator  had  paresis;  and  he  agrees 
with  Dr.  Davidson’s  views  in  regard  to  that  disease,  and  that 
the  testator  was  incapable  of  making  a will  on  the  24th  August, 
1908,  or  later. 

Dr.  King  attaches  some  importance  to  the  fact  that  the  testa- 
tor’s father  had  also  died  of  paresis,  suggesting  that  it  was  a 
transmissible  disease.  Dr.  King  stated  that  in  the  autumn  of 
1906  the  testator  came  into  his  office  with  his  trousers  wet  from 
urine,  but  apparently  unconscious  of  the  fact;  that  on  another 
occasion  he  was  dishevelled  in  his  clothing,  whereas  formerly  he 
had  been  neat  in  his  dress ; and  he  gave  it  as  his  opinion  that  as 
early  as  the  time  when  the  testator  appeared  with  his  trousers 
wet,  viz.,  1907  or  earlier,  he  was  incapable  of  making  a will. 
He  further  said : 4 ‘ Paresis  being  a progressive  disease,  I do  not 
believe  that  a man  has  capacity  after  it  is  well  developed,  as  it 
was  well  developed  in  1907.  Q.  In  January,  1907  ? A.  The  early 
part  of  1907.  Q.  In  this  case,  if  any  doctor  called  in  January, 
1907,  would  say  there  were  periods  of  remission  when  the 
patient’s  mind  was  clear,  when  he  was  able  to  make  a will, 
when  he  was  able  to  do  business,  you  would  say  that  that  could 
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not  be  the  testator’s  case?  A.  Yes,  that  would  be  my  opinion, 
that  that  could  not  be  E.  A.  Badenach ’s  case.” 

Against  the  expert  evidence  of  these  two  medical  gentlemen, 
Doctors  Charles  K.  Clarke  and  Goldwin  Howland  were  ex- 
amined. Dr.  Clarke  is  an  expert  in  mental  diseases,  having 
spent  a great  portion  of  his  life  in  hospitals  for  the  insane,  and 
is  a well-recognised  authority  in  regard  to  mental  diseases.  He 
attached  no  importance  to  the  circumstance  that  the  testator’s 
father  had  died  of  paresis. 

It  appears  that  the  testator  had  been  addicted  to  the  exces- 
sive use  of  alcohol,  and  Dr.  Clarke  stated  that  alcoholic  excess 
produced  a condition  called  pseudo-paresis,  and  appreciates  the 
doubt  of  Dr.  Howland  (who  in  consultation  with  other  medical 
men  examined  the  testator  in  September,  1908)  as  to  whether 
the  testator  was  suffering  from  paresis  or  pseudo-paresis. 

The  following  are  extracts  from  Dr.  Clarke ’s  evidence : — 

“Q.  If  the  doubt  lay  on  the  side  of  pseudo-paresis  from  al- 
cohol, what  opinion  do  you  express  as  to  the  likelihood  of  im- 
provement ? A.  The  likelihood  would  be  very  much  greater  in  the 
alcoholic  form  than  in  the  other,  in  fact  you  might  have  re- 
covery. . . . 

“Q.  As  to  the  rapidity  of  the  deterioration,  what  is  the  per-' 
centage,  if  you  can  make  one,  between  the  rapidity  and  the  pro- 
gress of  the  disease  ? A.  Alcoholic  is  a much  more  chronic  thing 
than  the  ordinary  case  of  general  paresis. 

“Q.  But  here  again  you  have  a wonderful  difference.  The 
ordinary  case  of  paresis?  A.  Is  a very  short  thing,  but  not  al- 
ways. 

“Q.  What  life  would  you  give  for  a paretic  course  of  dis- 
ease? A.  An  average  life?  Q.  Yes?  A.  After  the  disease  is 
recognised:  of  course,  I might  explain  that  my  belief  is  from 
my  experience  that  paresis  is  nearly  always  a slowly  developing 
disease ; you  can  always  look  back  to  the  development  of  that 
disease  for  some  time  before  it  is  recognised. 

“Q.  How  long  do  you  put?  A.  Five,  ten,  fifteen,  twenty 
years.  . . . 

“Q.  There  is  a mass  of  evidence  in  this  case,  and  from  it  I 
take  two  or  three  circumstances  that  I want  you  to  consider  for 
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me;  it  is  shewn  in  evidence  here  by  physicians  who  had  some 
opportunity  to  examine  Mr.  Badenach  as  his  attending  physi- 
cian, that  there  was  difficulty  in  walking,  that  there  was  a 
slurring  of  words;  it  is  put  in  this  way,  that  there  was  loss  of 
the  power  of  control  of  the  sphincter  muscle  of  the  bladder,  and 
consequently  incontinence  of  the  urine ; that  there  was  indiffer- 
ence to  personal  appearance,  apparent  carelessness  about  ap- 
pearance in  a man  who  had  formerly  been  natty  and  trim  in 
regard  to  his  dress;  that  these  circumstances  pointed,  in  the 
minds  of  these  physicians,  to  paresis;  this  is  my  question  to 
you,  that  these  symptoms  having  occurred — and  let  me  add  by 
the  way  one  other  illusion,  that  of  grandeur — there  was  no  pos- 
sible capacity,  or  rather  there  was  no  possibility  of  capacity, 
after  that,  in  that  patient  to  transact  business  or  make  a will; 
what  would  you  say  ? A.  I would  say  that  does  not  accord  with 
my  experience  or  with  the  experience  of  any  author  of  repute 
who  has  written  on  that  subject. 

“Q.  What  is  your  quarrel  with  it?  A.  Assuming  it  were  a 
case  of  general  paresis,  for  example,  that  you  might  have  a 
very  remarkable  remission  in  which  the  mental  symptoms  might 
be  in  abeyance  altogether,  or  so  nearly  so  you  could  not  dis- 
tinguish. 

“When  you  speak  of  mental  symptoms  you  mean  the  mental 
irregularities?  A.  Yes.  . . . 

“Q.  In  your  practice  and  your  own  experience  in  the  asylum 
work  and  otherwise,  have  you  had  cases  of  remission?  A.  I 
think  you  might  safely  say  that  in  cases  of  the  grandiose  type, 
we  divide  these  cases  into  certain  groups,  where  you  have  in 
possibly  twenty-five  per  cent,  of  these  cases,  you  have  marked 
remissions  of  varying  degrees.  . . . 

“Q.  Do  you  say  that  Mr.  Badenach,  from  what  you  have 
heard,  did  not  have  general  paresis  ? A.  I have  not  said  so,  no. 

“Q.  You  have  not  said  one  way  or  the  other,  and  I suppose 
do  not  care  to?  A.  I could  not  express  an  opinion,  because,  as 
far  as  we  learn,  some  procedures  were  omitted  which  would 
have  made  the  diagnosis  absolutely  certain.  . . . 

“Q.  If  what  Dr.  King  and  Dr.  Davidson  say  about  it,  that 
the  disease  developed  in  September,  1906,  or  the  early  part  of 
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his  condition  at  that  time,  would  it  be  well  developed  or  not? 
A.  It  might  or  it  might  not,  because  some  cases  I have  known, 

Mulock,  C.J. 

one  case  has  run  over  thirty  years  under  my  own  observation. 

“Q.  If  what  Dr.  Davidson  and  Dr.  King  say,  that  in  the 
early  part  of  1908,  it  had  been  so  well  developed  that  he  could 
not  make  a will, ' what  would  you  say  as  to  that  ? A.  I would 
not  express  an  opinion  in  regard  to  what  they  said;  I might 
form  my  own  opinion  in  my  own  way.” 

Dr.  Goldwin  Howland,  a specialist  in  nerve  work,  gave  evi- 
dence. He  examined  the  testator  in  September,  1908.  The 
following  are  extracts  from  his  examination  :• — 

“I  found  the  patient  in  bed  when  I arrived  there,  and  I 
examined  him  to  find  what  signs  of  disease  of  the  nervous  system 
he  had,  and  I found  that  they  were  mainly  physical,  that  is  to 
say,  they  had  to  do  with  his  motor  powers  mainly ; he  had  diffi- 
culty in  walking,  he  staggered  walking;  it  is  what  we  call  an 
ataxic  spastic  gait;  he  had  increased  knee-jerks,  one  jerk  being 
more  increased  than  the  other.”  And  he  further  described 
the  testator’s  disabilities,  and  was  of  opinion  that  the  testator, 
when  examined  by  him,  was  competent  to  make  a will. 

“Q.  Dr.  Davidson  and  Dr.  King  yesterday  stated  that,  once 
paresis  was  diagnosed,  mentally  the  patient  was  unfit  there- 
after to  transact  his  business  or  make  his  will  for  want  of  capa- 
city ; that  is  the  proposition  those  two  physicians  gave  us  yester- 
day ; what  do  you  say  as  to  that  ? A.  I would  certainly  say  they 
were  absolutely  incorrect.”  And,  in  support  of  his  opinion, 
Dr.  Howland  cites  from  the  book  of  Dr.  Mercier,  whose  views 
are  referred  to  with  approval  in  the  judgment  of  the  learned 
Chief  Justice. 

In  view  of  the  evidence  of  Dr.  Clarke  and  Dr.  Howland,  it  is 
not  necessary  to  quote  further  from  other  medical  testimony. 
Those  gentlemen  are  specialists  and  of  recognised  standing; 
and,  therefore,  their  opinions  are  entitled  to  greater  weight 
than  those  of  Dr.  Davidson  and  Dr.  King,  who  are  general 
practitioners,  both  gentlemen  of  excellent  professional  stand- 
ing, and  unquestioned  integrity,  but  nevertheless  have  not  given 
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such  special  study  to  brain  diseases  as  have  Doctors  Clarke  and  ^PP- Dlv* 

XT  1%,  1913 

Howland.  

I am  of  opinion  that,  not  only  has  the  plaintiff  failed  to  Badenach 
shew  testamentary  incapacity  on  the  part  of  the  testator,  but  the  Inglis. 
defendant  has  affirmatively  established  his  capacity,  at  least  as  Muiock,  c.j. 
late  as  September,  1908;  and  there  is  no  evidence  shewing 
incapacity  wdien  the  will  of  June,  1909,  was  executed. 

If  I entertained  any  doubt  as  to  the  weight  to  be  attached 
to  the  medical  testimony,  that  doubt  would  disappear  in 
favour  of  testamentary  capacity,  when  the  evidence  furnished 
by  the  business  dealings  of  the  testator,  above  referred  to,  were 
cast  into  the  scale.  Opinion  evidence  as  to  the  testator ’s  in- 
capacity is  unconvincing  in  the  face  of  his  capacity  as  proved 
by  his  actual  conduct. 

For  these  various  reasons,  I think  the  judgment  of  the 
learned  Chief  Justice  was  right,  and  that  this  appeal  should 
be  dismissed  with  costs. 

Clute,  Sutherland,  and  Leitch,  JJ.,  concurred. 

Riddell,  J. : — Edgar  A.  Badenach  was  an  insurance  agent  in 
Toronto;  the  plaintiff  is  his  brother.  He  intermarried  with  the 
defendant  on  the  5th  June,  1907,  and  thereafter  continued  (with 
his  wife)  to  live  with  his  mother  at  56  St.  Mary  street.  He  left 
in  March  or  April,  1908,  and  thereafter  with  his  wife  lived  in 
St.  George  street,  in  a house  No.  297,  bought  by  him  early  in 
March  of  that  year.  On  the  24th  August,  1908,  he  executed  a 
last  will  and  testament  whereby  he  directed  all  his  estate  to  be 
turned  into  money  and  invested,  one-quarter  of  the  income  to 
be  paid  to  his  mother  for  her  lifetime  and  the  remainder  to  his 
wife  for  life  for  the  support  of  herself  and  her  children,  if 
any ; if  the  mother  should  predecease  the  wife,  all  the  income 
was  to  go  to  the  wife  for  life,  and  vice  versa  for  the  support  of 
the  survivor  and  the  testator’s  children.  Upon  the  death  of 
both,  the  children,  if  any,  became  entitled  in  equal  shares — and, 
were  there  no  children,  ‘ e among  my  heirs  in  the  way  they  would 
have  taken  in  case  I died  intestate  and  unmarried.”  It  will  be 
seen  that  the  plaintiff,  a brother  and  next  of  kin,  has  an  in- 
terest (if  this  will  be  sustained)  in  the  event  which  has  hap- 
pened, as  the  testator  had  no  children. 
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On  the  1st  October,  1908,  he  transferred  the  insurance  busi- 
ness to  Martin  H.  Merry,  resigned  his  agency  in  the  Union 
Assurance  Company  (merged  in  the  Commercial  Union  Assur- 
ance Company),  agreed  to  assist  Merry  as  the  state  of  his  health 
would  permit,  etc.,  etc.,  receiving  in  payment  the  value  of  his 
chattels  and  a payment  of  $50  per  month  to  continue  for  four 
years. 

On  the  10th  June,  1909,  he  made  another  will  whereby  he 
revoked  all  former  testamentary  documents  and  left  everything 
to  his  wife,,  the  defendant.  He  had  on  the  preceding  day,  the 
9th  June,  “transferred”  three  insurance  policies  to  his  wife — 
these  were  for  about  $1,000.  On  the  15th  June,  1909,  he  ex- 
ecuted a general  power  of  attorney  in  favour  of  his  wife:  on 
the  20th  July,  1909,  he  transferred  to  his  wife  a section  of 
land  he  owned  in  Alberta,  worth,  it  is  said,  some  thousands  of 
dollars. 

He  died  on  the  5th  February,  1910;  and  the  defendant,  his 
widow,  tendered  the  last  will  for  probate.  The  mother  filed  a 
caveat,  and  an  action  came  down  for  trial  in  the  Surrogate  Court 
of  the  County  of  York,  wherein  the  mother  was  defendant  and 
the  defendant  herein  plaintiff.  After  some  evidence  had  been 
taken,  an  agreement  was  come  to  between  the  parties,  whereby 
the  will  was  admitted  to  probate — the  defendant  herein  to 
transfer  the  Alberta  lands  to  the  plaintiff  in  that  action,  and  pay 
her  $200.  Probate  accordingly  was  granted  on  the  28th  Septem- 
ber, 1910. 

The  plaintiff,  who  was  not  a party  to  the  action  in  the  Surro- 
gate Court,  brought  this  action  in  the  High  Court,  on  the  9th 
August,  1912,  making  both  his  mother  and  the  widow  of  his 
deceased  brother,  now  become  Mrs,  Inglis,  defendants.  (The 
mother  takes  no  part  in  the  proceedings,  and  it  will  be  conven- 
ient to  call  the  widow  the  defendant,  as  I have  done).  The 
statement  of  claim  sets  out  the  two  wills,  alleges  that  the  de- 
ceased, at  the  time  of  their  execution,  was  not  of  testamentary 
capacity— and  claims  “a  declaration  that  the  said  alleged  wills 
. are  invalid  and  that  the  said  Edgar  A.  Badenach  died 
intestate  or  that  the  second  of  the  said  wills  is  invalid;”  also 
“administration  of  the  estate  ...  or  administration  . . , 
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of  the  estate  . . . with  the  first  of  said  wills  annexed  . . . ; ” 

the  appointment  of  adminstrators  . . . and  general  relief. 

There  is  added  a claim  based  upon  an  alleged  partnership 
between  the  plaintiff  and  the  deceased;  but  that  is  not  now  in 
question. 

The  defence  sets  up  that  the  will  of  the  10th  June,  1909,  is 
the  valid  last  will  and  testament  of  the  deceased;  that  the  will 
was  attacked  on  the  same  grounds  in  the  Surrogate  Court;  that 
the  plaintiff  was  well  aware  of  the  proceedings,  and  took  an 
active  part  in  assisting  his  mother  therein;  that  the  will  was 
in  that  action  adjudged  to  be  valid ; and  the  plaintiff  is  estopped 
by  the  judgment  in  the  Surrogate  Court. 

The  trial  came  on  before  the  Chief  Justice  of  the  King’s 
Bench  in  November,  1912 ; that  learned  Judge,  after  reserving 
his  decision,  delivered  judgment  on  the  30th  January,  1913, 
dismissing  that  part  of  the  action;  the  plaintiff  now  appeals. 

In  addition  to  the  grounds  urged  before  the  Chief  Justice 
at  the  trial,  it  was  suggested  before  us  for  the  defendant  that 
the  High  Court  has  no  jurisdiction  in  the  premises,  and  written 
arguments  have  been  put  in  on  that  point. 

I think  that  the  express  words  of  sec.  38  of  the  Judicature 
Aet#  cannot  be  got  over  by  any  implication  arising  from  the 
omission  upon  the  last  revision  in  1910 — 10  Edw.  VII.  ch.  31, 
sec.  19 — of  the  final  clause  in  R.S.O.  1897,  eh.  59,  sec.  17J  The 
same  section  also  disposes  of  the  plea  of  res  adjudicata,  under 
the  circumstances  of  this  case. 
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*R.S.O.  1897,  ch.  51,  sec.  38:  “The  High  Court  shall  have  jurisdiction 
to  try  the  validity  of  last  wills  and  testaments,  whether  the  same  respect 
real  or  personal  estate,  and  whether  probate  of  the  will  has  been  granted 
or  not,  and  to  pronounce  such  wills  and  testaments  to  be  void  for  fraud  and 
undue  influence  or  otherwise,  in  the  same  manner  and  to  the  same  extent 
as  the  Court  lias  jurisdiction  to  try  the  validity  of  deeds  and  other 
instruments.” 

f Section  17  of  the  Surrogate  Courts  Act,  R.S.O.  1897,  ch.  59,  is  as  fol- 
lows: “All  jurisdiction  and  authority,  voluntary  and  contentions,  in  rela- 
tion to  matters  and  causes  testamentary,  and  in  relation  to  the  granting 
or  revoking  probate  of  wills  and  letters  of  administration  of  the  effects  of 
deceased  persons  having  estate  or  effects  in  Ontario,  and  all  matters  arising 
out  of  or  connected  with  the  grant  or  revocation  of  probate  or  administra- 
tion, shall  continue  to  be  exercised  in  the  name  of  Her  Majesty  in  the  several 
Surrogate  Courts;  but  this  provision  shall  not  be  construed  as  depriving 
the  High  Court  of  jurisdiction  in  such  matters.”  In  the  revised  Surrogate 
Courts  Act,  10  Edw.  VII.  ch.  31,  sec.  17  of  the  former  Act  appears  as  sec. 
19,  with  the  last  clause  omitted,  and  the  words  “Subject  to  the  provisions  of 
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A decree  of  a Court  of  Probate  establishing  a will  is  said  to 
be  a judgment  in  rem,  binding  all  the  world:  Halsbury’s  Laws 
of  England,  vol.  13,  p.  328,  sec.  460;  Noell  v.  Wells  (1668),  1 Lev. 
235;  Douglas  v.  Cooper  (1834),  3 My.  & K.  378;  Beardsley  v. 
Beardsley,  [1899]  1 Q.B.  746;  Emberley  v.  Trevanion  (1860), 
4 Sw.  & Tr.  197;  Concha  v.  Concha  (1886),  11  App.  Cas.  541. 
The  statute,  however,  gives  jurisdiction  to  the  High  Court  to 
try  the  validity  of  wills  even  after  probate  has  been  granted — 
the  result,  therefore,  is,  that  the  grant  of  probate  is  removed 
from  the  category  of  judgments  ad  rem.  The  plaintiff  in  this 
action  was  not  a party  to  the  proceedings  in  the  Surrogate 
Court,  and  cannot  be  bound  by  the  result.  “The  defendant  was 
not  a party  in  the  sense  that  he  was  entitled  to  be  heard,  or  to 
take  an  appeal,  and  unless  he  had  that  right,  he  was  not  con- 
cluded by  the  adjudication  of  facts:’.’  Brigham  v.  Fayerweather 
(1886),  140  Mass.  411,  at  p.  416,  and  cases  cited.  And  he  is  not 
shewn  to  have  taken  any  part  in  the  proceedings  in  the  Surro- 
gate Court  so  as  to  raise  any  equity  against  him,  even  if  any 
participation  could  have  such  effect. 

The  plain  issue  in  this  case  is,  whether  the  deceased  had,  at 
the  time  of  making  the  two  wills  or  either  of  them,  testamentary 
capacity — there  is  no  charge  on  the  pleadings  of  undue  influence, 
and  there  is  no  evidence  of  anything  of  the  kind. 

In  the  recent  case  of  Low  v.  Guthrie,  [1909]  A.C.  278,  Lord 
James  of  Hereford  says  (pp.  282,  283)  : The  “principle  . . . 

laid  down  ...  in  Barry  v.  Butlin,  2 Moo.  P.C.  480,  . . . 

only  requires  that,  where  a person  is  interested,  vigilance  shall 
be  exercised  in  seeing  that  the  case,  if  he  has  to  meet  one,  of 
undue  influence,  is  fully  met.”  And  the  Lord  Chancellor  (Lord 
Loreburn),  at  pp.  281,  282:  “I  should  be  very  sorry  if  the  rule 
adopted  by  Lord  Cairns  in  Fulton  v.  Andrew  (1875),  L.R.  7 
H.L.  448,  461,  were  used  as  a screen  behind  which  one  man  was 
to  be  at  liberty  to  charge  another  with  fraud  or  dishonesty  with- 
out assuming  the  responsibility  of  making  that  charge  in  plain 
terms” — and  he  wholly  disapproves  of  “veiled  charges  of  dis- 
honesty. ” 

the  Judicature  Act,”  inserted  before  the  opening  words,  “All  jurisdiction 
and  authority,”  etc.  There  are  also  some  other  changes  in  the  wording,  not 
material  here. 


XXIX.  J 


ONTARIO  LAW  REPORTS. 


187 


In  the  matter  of  capacity,  the  appellant  relies  before  ns,  as  he 
did  at  the  trial,  upon  a large  amount  of  evidence,  both  lay  and 
medical — the  respondent  also  produced  much  evidence  of  both 
kinds. 

It  is  clear  that  the  deceased,  about  February,  1907,  was  taken 
with  a fainting  spell,  which  was  diagnosed  as  epilepsy;  that 
he  had  thereafter  attacks  of  an  epileptic  character,  and  finally 
he  lapsed  into  general  paresis, — by  June,  1908,  he  had  arrived 
at  the  paretic  stage.  There  is  no  doubt  that  a paretic  deterior- 
ates mentally,  his  capacity  for  doing  business  is  impaired,  and 
that  some  amount  of  what  fairly  may  be  called  unsoundness  of 
mind  is  present.  Some  of  the  medical  men  called  say  that  gen- 
eral paresis  is  a gradual  malady,  progressing  downward  from  the 
beginning  from  the  first  symptoms  till  the  death;  that  there  are 
no  ‘ ‘ lucid  intervals,  ’ ’ although  sometimes  the  disease  may  stand 
still  or  appear  to  stand  still  for  a time ; that,  once  a man  has  had 
general  paresis,  he  never  has  the  mind  which  would  enable  him 
to  recognise  the  proper  objects  of  his  bounty  and  to  know  what 
his  property  is,  no  matter  how  simple  may  be  the  proposed  dis- 
position of  it  by  will.  Others  say  that,  while  there  is  never  a 
recovery  from  true  paresis,  there  are  remarkable  remissions  in 
which  the  patient  is  apparently  normal  so  far  as  mental  con- 
ditions are  concerned — that  there  are  instances  (one  was  named 
in  answer  to  an  inquiry  by  counsel)  in  which  the  paretic  have 
had  remissions  and  transacted  business  successfully  afterward 
for  a time. 

The  evidence  of  a medical  character  called  for  the  defence 
has  been  preferred  by  the  learned  Chief  Justice,  and  I wholly 
agree  with  him. 

I pass  over  a great  deal  of  evidence  giving  the  opinion  of 
medical  men  as  to  the  capacity  of  one  suffering  from  this  disease 
to  make  a will — this  is  not  a medical  but  a legal  question.  What 
the  medical  witness  should  give  the  Court  is  not  so  much  his 
opinion  of  the  capacity  to  make  a will  as  the  capacity  to  under- 
stand the  nature  of  the  act  and  its  effects,  the  extent  of  the 
property  he  is  disposing  of,  to  appreciate  the  claims  to  which  he 
should  give  effect,  etc.  (paraphrasing  Banks  v.  Goodfellow,  L.R. 
5 Q.B.  549,  at  p.  565). 
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Before  examining  into  the  particular  as  opposed  to  general 
evidence,  it  may  be  well  to  consider  the  condition  of  mind  recog- 
nised by  our  law  as  enabling  its  possessor  to  make  a valid  will. 

We  were  much  pressed  on  the  argument  by  a dictum  of  Sir 
James  Hannen  (afterwards  Lord  Hannen)  in  Boughton  v. 
Kmght,  L.R.  3 P.  & D.  64,  at  p.  72 : “ Whatever  degree  of  mental 
soundness  is  required  for  any  of  these  things — responsibility 
for  crime,  capacity  to  marry,  capacity  to  contract,  capacity  to 
give  evidence  as  a witness, — I must  tell  you  . . . that  the 

highest  degree  of  all,  if  degrees  there  he,  is  required  in  order 
to  constitute  capacity  to  make  a testamentary  disposition.  ’ ’ This 
has  often  been  misunderstood — it  has  been  supposed  or  at  least 
argued  that  the  learned  Judge  meant  that  it  required  a higher 
degree  of  soundness  of  mind  to  make  a will  than  to  do  anything 
else.  Sir  James  Hannen  himself  repudiates  this  interpretation 
in  Burdett  v.  Thompson , cited  in  the  note  to  Boughton  v. 
Knight,  at  pp.  72,  73;  “I  never  said,  and  I never  meant  to  say 
so.”  He  concludes  by  saying:  “ Whatever  degrees  there  may 
be  of  soundness  of  mind,  the  highest  degree  must  be  required 
for  making  a will.” 

This  very  general  statement  seems  to  he  more  a matter  of 
terminology  or  definition  than  a proposition  of  law.  It  certainly 
does  not  mean  that  an  insane  person  cannot  make  a will:  hun- 
dreds of  persons  who  were  insane — some  within  an  asylum — 
have  made  perfectly  valid  wills,  e.g.,  Cartwright  v.  Cartwright 
(1793),  1 Phillim.  90.  It  as  certainly  does  not  mean  that  when 
a person’s  faculties  are  dimmed  by  the  advance  of  old  age  or 
of  disease  he  is  incapacitated  from  making  a will — if  that  were 
so,  as  has  been  said  by  more  than  one  eminent  Judge,  the  lot 
of  those  whose  faculties  are  failing  would  be  doubly  unfor- 
tunate. Becoming  a burden  to  those  about  them,  they  would  be 
unable  to  reward  kindness  and  attention — the  next  of  kin,  re- 
lieved of  the  fear  of  an  adverse  will,  would  have  no  pecuniary 
inducement  to  treat  the  aged  feeble  and  infirm  with  becoming 
kindness  and  attention. 

The  law  has  been  authoritatively  laid  down  more  than  once 
that,  if  the  testator  is  able  to  understand  the  nature  of  the  act 
and  its  effects,  the  extent  of  the  property  he  is  disposing  of, 
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to  comprehend  and  appreciate  the  claims  to  which  he  should 
give  effect — and  if  no  insane  delusion  influences  his  will  or  brings 
about  a disposition  of  it  which  if  the  mind  were  sound  would 
not  have  been  made,  then  he  is  competent : Banks  v.  Goodfellow, 
L.R.  5 Q.B.  at  p.  565;  Harwood  v.  Baker,  3 Moo.  P.C.  at  p.  290; 
Wilson  v.  Wilson,  22  Gr.  at  p.  83. 

In  Sproule  v.  Watson,  23  A.R.  692,  it  was  held  that  letters 
probate  issued  by  the  proper  Surrogate  Court  are  primd  facie 
evidence  of  testamentary  capacity  of  the  testator — and  that 
must  be  so  on  principle  here ; for,  if  the  plaintiff  at  the  trial  of 
this  action  omitted  to  give  evidence,  judgment  must  have  been 
entered  for  the  defendant.  I do  not  think  that  the  case  turns 
on  the  onus  probandi,  but  that,  if  the  onus  did  change  at  any 
time,  and  so  was  cast  upon  the  defendant,  she  has  abundantly 
met  it.  For  that  reason  I do  not  discuss  the  rules  as  to  “lucid 
intervals:”  Bannatyne  v.  Bannatyne  (1852),  16  Jur.  864;  Cart- 
wright v.  Cartwright,  1 Phillim.  90 ; Banks  v.  Goodfellow,  L.R. 
5 Q.B.  at  p.  558. 

The  evidence  seems  to  my  mind  to  prove  that  in  January, 
1908,  the  testator’s  solicitor,  Mr.  Donald,  drew  a will  for  him 
which  provided  for  the  conversion  of  all  his  property  into 
money,  its  investment,  and  the  payment  to  his  mother  of  one- 
half  of  the  income  for  life  and  the  other  half  to  the  wife  for 
life,  with  remainders  over  as  in  the  first  will  attacked ; after- 
wards Mr.  Donald,  was  sent  for,  and  the  testator  gave  instruc- 
tions for  the  change ; this  change  was  made  accordingly.  From 
the  evidence  of  Mr.  Donald,  I can  see  room  for  no  kind  of  doubt 
of  the  testator  ’s  capacity  at  this  time. 

Afterwards  Mrs.  Badenach  telephoned  for  Mr.  Donald  to 
come  up  again — it  seems  worth  while  to  note  the  fact  that  it  was 
Mrs.  Badenach,  the  defendant,  who  did  the  telephoning  for  Mr. 
Donald,  as  it  was  strongly  pressed  as  a suspicious  circumstance 
that  she  sent  for  Mr.  Hassard  on  the  subsequent  occasion— and 
that  that  indicated  that  Mr.  Hassard  was  in  reality  her  solicitor 
and  not  the  testator’s.  Donald  says,  “Of  course  I was  not  Mrs. 
Badenach ’s  solicitor.”  Badenach  told  Mr.  Donald  that  the 
disease  was  going  to  finish  him  (apparently  this  was  the  occa- 
sion) ; and  Mr.  Donald  says:  “The  impression  I have  in  my 
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memory  is  that  he  wished  to  make  a will  more  favourable  to 
his  wife.”  “I  did  not  speak  to  Mrs.  Badenach.”  And  he  adds: 
“I  think,  at  the  time  I got  instructions  to  draw  this  August 
will,  that  the  intent  and  desire  on  his  part  was  to  make  a more 
drastic  will  in  favour  of  his  wife  at  that  time;  and  I had  been 
a friend  of  the  family,  and  I rather  discouraged  that,  and  this 
will  was  the  outcome  of  it.” 

It  seems  not  at  all  unlikely  that  Mr.  Donald’s  theory  or  con- 
jecture is  right,  and  that  it  was  his  resistance  to  the  desire  of 
his  client  that  led  to  another  solicitor  being  employed  to  draw 
up  the  last  will.  He  says,  however,  that  he  did  not  refuse  to 
draw  another  will. 

The  evidence  of  the  defendant  agrees  with  Mr.  Donald’s 
recollection.  The  testator  did  not  think  that  he  was  going  to 
get  better,  and  told  his  wife  that  he  had  better  look  after  her. 
Mr.  Donald  was  sent  for  to  change  the  will,  and  he  and  the 
testator  discussed  the  matter,  but  nothing  was  done.  Later  on, 
the  attending  physician  thought  it  better  for  her  to  have  a power 
of  attorney,  and  a telephone  message  was  sent  (probably  by 
her)  to  Mr.  Hassard,  whom  she  had  known  in  a friendly  way, 
but  who  had  not  been  her  solicitor  in  any  sense.  A power  of 
attorney  was  drawn  by  him  at  the  testator’s  house,  and  then  he 
received  instructions  for  a will,  both  husband  and  wife  being 
present.  He  had  a conversation  with  the  testator,  who  was 
lying  in  bed,  the  items  of  which,  with  a trifling  exception,  he 
cannot  recall,  but  “he  appeared  very  bright;”  “It  impressed 
me  just  as  being  a man  who  was  lying  in  bed  there  and  wanted 
to  make  his  will  leaving  everything  to  his  wife.”  They  spoke 
about  past  political  relationships — a friend,  one  Johnston.  This 
is  the  account  given  of  the  instructions:  “I  think  it  was  Mrs. 
Badenach  who  introduced  the  subject  and  said  he  wanted  his 
will  drawn,  and.  I was  there  in  the  room  beside  him  and  asked 
him  if  that  were  so;  he  said,  ‘yes;’  and  I asked  him  how  he 
wanted  his  property  left ; and  he  said,  everything  to  his  wife ; I 
think  those  were  almost  his  identical  words,  to  leave  everything 
to  his  wife  or  leave  everything  to  her.  ” “ He  was  bright,  he  ap- 
preciated everything  that  I said  to  him,  and  he  answered  all  my 
questions  with  intelligence.” 
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The  following  day  Mr.  Hassard  again  went  to  the  testator’s  App.  Div. 

house,  this  time  with  the  will  drawn,  asked  for  the  family  

physician  to  be  sent  for  to  act  as  a witness,  though  this  he  did  Badenach 
not  see  any  reason  for,  so  'far  as  the  mental  condition  was  con-  Inglis. 

cerned.  ‘ ‘ Then  Mrs.  Badenach  went  and  some  person  telephoned,  Ridden,  j. 

and  I had  a long  wait  there ; it  was  around  5 o ’clock,  and  I had 
to  wait  a good  half  hour,  during  which  time  I sat  in  the  room 
beside  him,  carrying  on  a general  conversation.  All  of  that 
time  he  was  very  bright  and  cheerful  and  carried  on  the  con- 
versation as  before  with  intelligence,  answering  most,  if  not  all, 
of  my  questions,  in  an  intelligent  manner,  thoroughly  appreci- 
ating all  I said. 

“Q.  Any  suggestions  from  himself  or  all  answers  to  your 
questions  only?  A.  Once,  when  I read  the  will  over,  I left  a 
space  for  his  second  name,  and  I asked  him  his  second  name  in 
full,  and  his  wife  got  the  pen  and  ink. 

“Q.  You  asked  his  second  name,  and  what  reply  was  made 
to  that  ? A.  He  told  me  his  name ; I think  it  was  Alexander ; 
and  I inserted  that  with  the  ink,  using  the  pen  that  his  wife  had 
brought. ” “I  read  the  will  over  to  him  before  Dr.  Brown  came 
in ; shortly  after  I went  into  the  room  first,  because  it  was  long 
before  Dr.  Brown  came  in  that  I inserted  the  name  Alexander 
. . . Dr.  Brown  came  in,  and  I came  around  to  the  side  of 

the  bed  and  shook  hands  with  him  and  spoke  to  him,  but  the 
nature  of  the  conversation  I do  not  recall;  it  did  not  impress 
itself  upon  my  mind  at  all,  because  it  was  so  general  and  simple ; 
and  then  I told  Dr.  Brown  that  I wanted  him  to  witness  the 
will.  Then  Mr.  Badenach  raised  himself  up  in  the  bed,  and  I 
handed  him  the  pen,  having  dipped  it  in  the  ink,  and  he  signed 
his  name.  I remember  one  thing  very  distinctly  about  his 
signing  -his  name,  and  that  is,  he  took  the  pen,  my  recollection  is, 
dipped  it  again  in  the  ink,  but  I know  he  took  the  pen  a second 
time,  and  he  made  that  stroke  at  the  bottom  of  his  name  very 
definitely  after  he  had  signed,  and  with  a distinct  stroke  of  the 
pen  himself ; my  recollection  is  that  he  reached  over  and  dipped 
the  pen  in  the  ink,  I holding  the  ink  bottle  over  to  him,  and 
he  made  the  stroke  separately  and  by  himself.  I say  that  he 
thoroughly  comprehended  what  he  was  doing,  was  perfectly 
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intelligent,  thoroughly  appreciated  what  he  was  doing,  and  in 
my  mind  fully  understood  it.’ ’ 

The  evidence  of  the  defendant  is  very  strong  as  to  the  capa- 
city of  the  deceased ; and,  bearing  in  mind  the  simplicity  of  the 
will,  and  that  it  was  along  the  lines  he  had  some  time  before 

discussed  with  his  solicitor  Mr.  Donald,  I see  no  ground  for 

doubting  his  testamentary  capacity. 

Much  was  said  before  us  as  to  the  suspicion  to  be  attached 
to  the  whole  transaction.  The  plaintiff  does  not  venture  in 
his  pleadings  to  charge  undue  influence,  nor  did  he  do  so  expli- 
citly in  argument,  but  rather  by  hint  and  innuendo.  There  is, 
as  I have  said,  no  shadow  of  evidence  of  misconduct  on  the  part 
of  the  wife — nor  can  it  be  said  that  she  procured  the  will  to  be 
drawn.  It  is  true  that  Mr.  Hassard  says  that  he  was  acting  for 
both  husband  and  wife — that,  I think,  refers  to  the  former 

day’s  proceedings;  but,  in  any  case,  Mr.  Hassard  can,  by  no 

stretch  of  language,  be  fairly  said  to  have  been  acting  for  the 
wife  in  drawing  the  will  so  as  to  make  her  the  drawer.  But, 
even  if  that  were  so,  I think  she  has  met  any  onus  cast  upon  her 
by  such  cases  as  Mitchell  v.  Thomas  (1847),  6 Moo.  P.C.  137: 
Dufar  v.  Croft  (1839),  3 Moo.  P.C.  136. 

The  fact  that  the  last  will  leaves  everything  to  the  wife  is  of 
trifling  if  any  importance — I have  drawn  a score  of  wills  of  like 
import,  even  in  cases  where  there  were  children  and  (or)  other 
reasonable  objects  of  bounty. 

I refer  to  Boyse  v.  Rossborough  (1857),  6 H.L.  C.  2;  Sefton 
v.  Hopwood  (1855),  1 P.  & F.  578;  Lovett  v.  Lovett  (1857),.  1 
F.  & F.  581;  Wingrove  v.  Wingrove  (1885),  11  P.D.  81;  Brown- 
ing v.  Budd  (1848),  6 Moo.  P.C.  430. 


Appeal  dismissed  with  costs. 
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[MEREDITH,  C.J.C.P.] 
Sykes  v.  Soper. 


Assignments  and  Preferences — Assignment  for  Benefit  of  Creditors — Claim 
by  Assignee  to  Goods  Seized  by  Sheriff  under  Execution — Rights  of 
Execution  Creditors — Creditors’  Relief  Act,  9 Edw.  VII.  ch.  48,  sec.  6 
— Assignments  and  Preferences  Act,  10  Edw.  VII.  ch.  64,  secs.  T2,  14 — 

“ Salvage ” — Mortgage  Made  in  Fraud  of  Creditors — Property  Covered 
by — Right  of  Sheriff  to  Take  in  Execution — Right  of  Assignee. 

Execution  creditors’  rights  under  sec.  6 of  the  Creditors’  Relief  Act,  9 Edw. 
VII.  ch.  48,  against  an  assignee  for  the  benefit  of  creditors,  cannot  arise, 
and  that  section  does  not  come  into  play  so  as  to  override  sec.  14  of 
the  Assignments  and  Preferences  Act,  10  Edw.  VII.  ch.  64,  at  least  until 
the  execution  creditors  have  a judgment  in  their  favour  in  an  inter- 
pleader, or  in  some  other  binding  way. 

Re  Henderson  Roller  Bearings  Limited  (1910-11),  22  O.L.R.  306,  24  O.L.R. 
356,  S.C.  sub  nom.  Martin  v.  Fowler  (1912),  46  S.C.R.  119,  explained 
and  distinguished. 

The  seizure  of  property  by  an  execution  creditor  under  his  execution,  can- 
not be  regarded  as  “salvage.” 

A mortgage  made  in  fraud  of  creditors  may  be  said  to  be  not  void,  but 
voidable,  but  only  in  this  sense,  that  it  may  be  necessary  for  the  credi- 
tor to  do  some  act  to  take  the  benefit  of  the  law.  The  transaction 
is  absolutely  void  because  of  the  fraud;  the  Court  does  but  find  the  fact 
and  give  judgment  accordingly.  In  most  cases  litigation  may  be  neces- 
sary or  advisable;  but  a Sheriff,  or  other  person  having  authority,  may 
take  the  property  transferred  as  that  of  the  fraudulent  debtor,  without 
the  authorisation  of  ithe  Court.  Section  12  of  the  Assignments  and 
Preferences  Act  mentions  only  the  right  of  suing;  but,  if  an  assignee 
for  the  benefit  of  creditors  under  that  Act  can  in  any  other  lawful  way 
obtain  possession  of  property  fraudulently  transferred  by  the  assignor, 
he  may  take  it  and  deal  with  it  as  part  of  the  estate. 

This  was  an  interpleader  issue  between  Albert  G-.  Sykes  and 
J ohn  Percy  Grant,  plaintiffs,  and  Allen  Soper  and  Abbott  Grant 
& Co.,  defendants,  in  which  the  plaintiffs  affirmed  and  the  de- 
fendants denied  that  certain  goods,  chattels,  and  effects  in  and 
about  certain  premises  occupied  by  George  Pulos  and  George 
Pulos  and  Nicholas  Leras,  situated  in  the  town  of  Brockville,  in 
the  county  of  Leeds,  seized  in  execution  by  the  Sheriff  of  the 
United  Counties  of  Leeds  and  Grenville,  under  several  writs  of 
fieri  facias,  all  dated  the  26th  March,  1913,  and  issued  out  of  the 
Supreme  Court  of  Ontario  and  the  County  Court  of  the  United 
Counties  of  Leeds  and  Grenville,  directed  to  the  said  Sheriff  for 
the  having  in  execution  of  a judgment  of  the  said  Supreme  Court 
of  Ontario  recovered  by  the  said  Allen  Soper  in  an  action  at  his 
suit  against  George  Pulos,  of  a judgment  of  the  County  Court  of 
the  United  Counties  of  Leeds  and  Grenville  recovered  by  the 
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said  Allen  Soper  in  an  action  at  his  suit  against  the  said  George 
Pulos  and  Nicholas  Leras,  and  of  a judgment  of  the  said  County 
Court  of  the  United  Counties  of  Leeds  and  Grenville  recovered 
by  the  said  Abbott  Grant  & Co.  in  an  action  at  their  suit  against 
the  said  George  Pulos  and  Nicholas  Leras,  are  the  goods  of  the 
plaintiffs  as  against  the  defendants;  the  said  Pulos  and  Leras 
and  the  said  Pulos  having  made  an  assignment  of  all  their 
goods,  chattels,  property,  and  effects  to  the  plaintiffs,  for  the 
benefit  of  their  creditors,  in  pursuance  of  the  Act  respecting 
Assignments  and  Preferences  by  Insolvent  Persons. 


June  3.  The  issue  was  tried  before  Meredith,  C. J.C.P.,  with- 
out a jury,  at  Brockville. 

B.  N.  Davis  and  M.  M.  Brown,  for  the  plaintiffs. 

J.  A.  Hutcheson,  K.C.,  for  the  defendants. 

C.  C.  Fulford,  for  the  Sheriff. 

June  24.  Meredith,  C.J.C.P. : — The  difficulties  of  this  case 
are  not  solved,  but  indeed  are  accentuated,  by  the  ruling,  and  the 
expressions  of  opinion,  in  Henderson’s  case  (Re  Hend&rson 
Roller  Bearings  Limited  (1910-11),  22  O.L.R.  306,  24  O.L.R.  356; 
Martin  v.  Fowler  (1912),  46  S.C.R.  119). 

In  that  case  the  facts  were  different  in  some  very  substantial 
respects  from  those  of  this  case.  It  would  have  been  a hard  case 
if  the  assignee  had  succeeded.  As  I remember  the  facts,  the 
active  spirit  in  the  assignment  which  was  made  and  in  the  cause 
which  failed  in  all  the  Courts,  was  a creditor  who  through- 
out opposed  the  judgment  creditors,  and  resorted  to  the  assign- 
ment proceedings  only  after  all  other  attempts  to  withhold  the 
property  from  the  creditors  had  failed. 

This  case  is  one  of  an  assignment  made  in  good  faith  for  the 
purposes  of  putting  all  creditors  on  an  equal  footing. 

In  Henderson’s  case  the  assignment  was  not  made  until  after 
failure  on  the  interpleader  issue,  as  well  as  in  all  other  expedi- 
ents to  defeat  creditors. 

In  this  case  the  assignment  was  made  soon  after  the  inter- 
pleader order  was  made,  and  some  time  before  the  interpleader 
issue  came  on  for  trial ; and  quite  without  any  inconsistent  con- 
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duct  on  the  part  of  those  who  seek  to  share  in  the  proceeds  of 
the  insolvent  estate. 

If  the  ruling  in  Henderson’s  case  had  been  in  favour  of  the 
assignee,  that  case  would  have  been  conclusive  of  this  case:  no 
such  question  as  that  which  has  now  to  be  solved  could  reasonably 
have  arisen : the  assignment  would,  as  the  one  enactment  plainly 
provides,  have  taken  precedence  over  the  executions,  which  are, 
of  course,  the  foundation  of  the  execution  creditors ’ rights — take 
the  executions  away  and  what  is  left  of  their  claims  ? 

But  the  judgment  in  that  case — the  final  judgment,  I mean, 
of  course — affords  no  means  of  determining  at  what  stage  in  the 
proceedings  upon  the  executions,  or  in  the  interpleader,  the  right 
of  the  execution  creditors  take  precedence  over  the  right  of  the 
assignee.  In  Henderson’s  case  there  had  been  judgment  in  the 
interpleader  issue  in  favour  of  the  execution  creditors;  and 
there  are  some  indications,  in  some  of  the  opinions  of  the 
Judges,  that  their  rights  arose  out  of  that  fact;  but  there  is  no 
decision  upon  the  point,  the  decision  in  truth  creates  the  diffi- 
culty; and  I have  no  right  to  shelter  myself  behind  anything 
but  that  which  was  decided  in  that,  or  in  any  other,  case ; and 
so  the  duty  falls  upon  me  to  lay  down,  for  the  first  time,  the 
point  of  beginning  of  the  rights  of  execution  creditors,  under  the 
6th  section  of  the  Creditors’  Relief  Act,  over  the  rights  of  an 
assignee,  under  the  14th  section  of  the  Assignments  and  Pre- 
ferences Act.* 
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^Sub-sections  ( 4 ) , ( 5 ) , and  ( 6 ) of  sec.  6 of  the  Creditors’  Relief  Act, 
9 Edw.  VII.  ch  48,  are  as  follows:  — 

(4)  Where  proceedings  are  taken  by  a Sheriff  for  relief  under  any  pro- 
visions relating  to  interpleader,  those  creditors  only  who  are  parties  thereto 
and  who  agree  to  contribute  pro  rata  in  proportion  to  the  amount  .of  their 
executions  or  certificates  to  the  expense  of  contesting  any  adverse  claim 
shall  be  entitled  to  share  in  any  benefit  which  may  be  derived  from  the  con- 
testation of  such  claim  so  far  as  may  be  necessary  to  satisfy  their  execu- 
tions or  certificates. 

(5)  The  Judge  making  the  interpleader  order  may  direct  that  one 
creditor  shall  have  the  carriage  of  the  interpleader  proceedings  on  behalf  of 
all  creditors  interested,  and  the  costs  thereof,  as  betweeen  solicitor  and 
client,  shall  be  a first  charge  upon  the  money  or  goods  which  may  be  found 
by  the  proceedings  to  be  applicable  upon  the  executions  or  certificates. 

(6)  Upon  any  interpleader  application  the  Judge  may  allow  to  other 
creditors  who  desire  to  take  part  in  the  contest,  a reasonable  time  in 
which  to  place  their  executions  or  certificates  in  the  Sheriff’s  hands,  upon 
such  terms  as  to  costs  and  otherwise  as  may  be  deemed  just. 

Sub-section  (1)  of  sec.  12  of  the  Assignments  and  Preferences  Act,  10 
Edw.  VII.  ch.  64,  is  as  follows:  — 
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Some  things  bearing  upon  the  question  can  hardly  be  con- 
troverted; the  Legislature,  in.  passing  these  enactments,  was 
sailing  as  close  to  the  wind  of  an  insolvency  or  bankruptcy  law 
as  it  was  deemed  it  lawfully  might,  ‘ ‘ bankruptcy  and  insolvency  ’ ’ 
being  expressly  excluded  from  its  legislative  powers.  It,  there- 
fore, omitted  the  most  prominent  features  of  such  a law,  com- 
pulsory bankruptcy  or  insolvency  and  a discharge  of  the  bank- 
rupt or  insolvent  from  his  debts;  but,  in  case  of  a voluntary 
assignment,  applied  to  it  substantially  all  the  features  of  the 
federal  Insolvent  Act  which  had  been  in  force  for  a good  many 
years  but  had  been  repealed ; and,  in  cases  in  which  a voluntary 
assignment  could  not  be  obtained,  provided  for  something  in  the 
nature  of  a distribution  of  a bankrupt’s  or  insolvent’s  estate 
through  the  proceeding  in  the  Sheriff’s  office,  as  set  out  in  the 
Creditors’  Relief  Act.  There  were  the  two  cases  to  be  dealt 
with:  the  one  that  in  which  a voluntary  assignment  could  be 
obtained,  and  to  which,  short  of  a discharge  of  the  debtor,  in  all 
substantial*  matters,  the  estate  was  brought  under  the  repealed 
insolvent  laws,  the  very  words  of  those  repealed  laws  being 
largely  employed;  and  the  other,  that  in  which  no  assignment 
could  be  procured,  and  so  a special  method  of  giving  equality 
between  creditors  had  to  be  devised.  • 

And  so  it  seemed  to  me  that  once  the  assignment  was  ob- 
tained, once  there  was  a person  duly  empowered  to  deal  with 
all  the  estate  of  the  insolvent,  it  was  right  and  proper,  and  in- 
tended by  the  Legislature,  that  the  assignee  alone  should  wind  up 
the  estate,  superseding  the  Sheriff  and  putting  an  end  not  only 
to  two  windings-up  of  the  one  estate,  with  substantially  two  as- 
signees, but  also  putting  an  end  to  the  cost  and  formality  of 
proceedings  in  the  Sheriff’s  office  or  otherwise  in  the  Courts. 

12. — ( 1 ) Except  as  in  this  section  is  otherwise  provided,  the  assignee 
shall  have  the  exclusive  right  of  suing  for  the  rescission  of  agreements, 
deeds  and  instruments  or  other  transactions  made  or  entered  into  in  fraud 
of  creditors,  or  in  violation  of  this  Act. 

Section  14  of  the  same  Act  is  as  follows:  — 

14.  An  assignment  for  the  general  benefit  of  creditors  under  this  Act 
shall  take  precedence  of  attachments,  garnishee  orders,  judgments,  execu- 
tions not  completely  executed  by  payment  and  orders  appointing  receivers 
by  way  of  equitable  execution  subject  to  the  lien,  if  any,  of,  an  execution 
creditor  for  his  costs  where  there  is  but  one  execution  in  the  Sheriff’s  hands 
or  to  the  lien,  if  any,  for  his  costs  of  the  creditor  who  has  the  first  execu- 
tion in  the  Sheriff’s  hands. 
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That  it  was  only  when  an  assignment  could  not  he  obtained  that 
the  much  more  cumbersome  methods  of  the  'Creditors’  Relief 
Act  should  continue — a sort  of  necessary  evil.  And  so  full  effect 
might  be  given  to  each  enactment  without  modifying  the  lan- 
guage of  either — the  Creditors’  Relief  Act  necessary,  and  given 
full  effect  to,  where  no  assignment  was  procured ; the  other  Act 
taking  effect  the  moment  the  assignment  was  made.  And,  that 
being  so,  and  the  spirit  of  the  enactment  being  equality  among 
creditors — as  near  to  bankruptcy  or  insolvency  as  possible — and 
being  bound  by  the  expressed  injunction  of  the  Legislature  to 
treat  these  enactments  as  remedial,  and  to  give  to  them  such  fair, 
large,  and  liberal  construction  as  would  best  ensure  the  attain- 
ment of  the  objects  of  the  Acts  according  to  their  true  intent, 
meaning,  and  spirit, I had  no  difficulty  in  reaching  the  conclu- 
sion that  the  words  “shall  take  precedence  of  executions  not 
completely  executed  by  payment”  should  be  given  their  liberal 
meaning.  How  erroneous  that  opinion  must  have  been  appears 
from  the  fact  that  not  one  of  the  other  Judges  who  expressed  an 
opinion  in  Henderson’s  case  was  of  the  like  opinion.  And  yet 
these  things  must  not  be  lost  sight  of  in  dealing  with  this,  or 
with  any  other,  case  arising  under  the  enactment. 

The  right  of  the  execution  creditors  in  Henderson’s  case 
was  finally  rested  upon  the  6th  section  of  the  Creditors’  Relief 
Act;  when  then  does  the  4th  sub-section  of  that  section  come  into 
play  so  as  to  override  the  14th  section  of  the  Assignments  and 
Preferences  Act?  One  answer  must  be,  after  a judgment  in 
their  favour  in  the  interpleader ; because  Henderson’s  case  says 
so.  But  does  it  at  any  earlier  stage  ? 

My  answer  must  be,  no.  And  I am  led  to  that  conclusion 
from  the  following  considerations,  in  addition  to  those  I have 
already  mentioned  pointing  that  way.  The  purpose  of  the  enact- 
ment is  equality  among  creditors;  to  do  away,  largely,  with  the 
advantages  of  having  the  first  execution  or  indeed  any  execu- 
tion. The  benefits  of  the  4th  sub-section  are  not  for  the  first 
execution  nor  for  any  execution;  any  creditor  may  come  in 
under  sub-sec.  6,  if  allowed  by  the  Judge,  and  time  may  be 
given  to  enable  them  to  place  executions,  or  certificates,  the 
equivalent  of  executions,  in  the  Sheriff’s  hands.  So  that  it 
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seems  to  me  to  be  quite  plain  that  until  judgment  in  the  inter- 
pleader issue,  at  all  events,  no  execution  creditor  has  a right 
which  excludes  any  other  creditors;  the  purpose  of  the  enact- 
ment, equality  among  creditors,  yet  holds  good  and  may  he 
given  effect  to.  Then,  that  being  so,  an  assignment  is  made  under 
which  the  assignee  represents  all  creditors  alike ; and,  acting  for 
those  who  are  not  yet  barred,  asks  for  equal  rights  for  them, 
rights  which,  if  they  could  apply  for  them  themselves,  would 
doubtless  be  granted.  Again,  under  the  12th  section  of  the 
Assignments  and  Preferences  Act,  the  right  to  attack  the  chattel 
mortgage  in  question  is  exclusively  that  of  the  assignee ; he  in- 
sists upon  that  exclusive  right ; and  that  question  has  not  yet  been 
tried  at  the  instance  of  execution  creditors  and  determined  in 
their  favour,  as  it  had  been  in  Henderson’s  case.  On  what 
ground  can  his  right,  under  this  section,  to  prosecute  the  issue  as 
to  the  validity,  against  creditors  of  the  chattel  mortgagee  in 
question,  be  denied;  indeed,  how  can  that  issue  be  duly  tried  in 
his  absence?  All  these  things  lead  me  irresistibly  to  the  con- 
clusion that  execution  creditors’  rights  against  an  assignee, 
under  the  ruling  in  Henderson’s  case,  cannot  arise,  at  all  events, 
until  they  have  judgment  in  their  favour  in  the  interpleader, 
or  in  some  other  binding  way. 

Something  was  said  about  ‘ ‘ salvage ; ’ ’ but  we  are  not  dealing 
with  mere  equitable  rights,  or  even  mere  common  law  rights; 
we  are  dealing  with  plain  words  of  recent  enactments,  and  must 
give  effect  to  them,  not  to  that  which  might  be  the  law  if  we 
were  at  liberty  to  make  it  to  fit  each  case  according  to  our  in- 
dividual notions.  But  is  the  word  ‘ ‘ salvage  ’ ’ applicable  to  such 
a claim  as  the  execution  creditors  make  ? My  notion  of  salvage 
is,  a reward  for  success  in  perils  undertaken:  when  the  reward 
might  well  be  the  costs  incurred — upon  a liberal  scale — and  so 
generally  a small  share  of  the  thing  saved;  I could  hardly  call 
grabbing  and 'retaining  the  whole  thing,  salvage^  from  the  point 
of  view  where  equality  among  creditors  prevails  it  might  perhaps 
better  be  described  as  “piratage”  or  brigandage.  ” 

Nor  can  I see  anything  in  the  other  points  so  much  urged  in 
the  argument  before  me.  The  obvious  fact  that  the  mortgage,  if 
made  in  fraud  of  creditors,  is  in  a sense  not  void  but  voidable, 
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can  surely  make  no  difference.  But  it  may  be  needful  to  point 
out  that  it  is  voidable,  not  void,  in  this  sense,  and  only,  because 
of  the  necessity,  in  almost  all  cases,  that  the  creditor  must  reach 
out  his  hand  to  take  the  benefit  of  the  law,  must  do  some  action 
shewing  an  election,  as  it  were,  to  avoid  it.  It  is  not  the  judg- 
ment of  any  Court  that  makes  the  transaction  void;  it  is  the 
enactment  or  the  common  law ; the  transaction  is  absolutely  void 
because  of  the  fraud;  the  Courts  do  but  find  the  fact  and  give 
judgment  accordingly.  It  may  be  that  in  most  cases  litigation 
is  necessary  or  advisable;  but  none  the  less  a Sheriff,  or  other 
person  having  authority,  may  take  the  property  as  that  of  the 
fraudulent  debtor;  he  needs  no  authorisation  of  any  Court.  If 
sued  for  trespass  or  in  trover  he  must  succeed  if  the  plaintiff’s 
case  depends  upon  a transaction  vitiated  by  fraud  on  creditors. 
It  is  true  that  the  12th  section  of  the  Assignments  and  Prefer- 
ences Act  mentions  only  the  right  of  suing;  but,  assuredly,  if 
the  assignee  can  obtain  possession  of  the  fraudulently  trans- 
ferred property  in  any  other  lawful  way,  he  may  take  it  and  deal 
with  it  as  part  of  the  estate  assigned  to  him. 

As  I pointed  out  in  Henderson’s  case,  the  assignee  there — 
one  of  the  Judges  of  the  Supreme  Court  of  Canada  mistook  the 
reference  to  the  assignee  for  a reference  to  a creditor — had  never 
had  an  opportunity  of  joining  in  the  contest  as  to  the  validity  of 
the  transfer  attacked  in  the  interpleader  issue;  in  this  case  the 
assignees  have  the  opportunity,  and  desire,  to  exercise  their  ex- 
clusive right  to  attack  it ; and  that  right  must,  I think,  be  given 
to  them  and  exercised  in  their  favour. 

I must  find  the  issue  joined  in  favour  of  the  assignees,  who 
should  also  have  their  costs,  from  the  other  parties  to  the 
issue,  throughout. 
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[APPELLATE  DIVISION.] 
Vipond  v.  Sisco. 


Costs^-Dismissal  of  Action — Defendant  Ordered  to  Pay  Plaintiff’s  Costs — 
Appeal — Right  of  Plaintiff  to  Support  Order  ( without  Cross-appeal) 
on  Ground  that  Plaintiff  Entitled  to  Succeed  on  Merits — Sale  of  Goods 
— Shipment  F.O.B. — Bill  of  Lading — Property  not  Passing — Refusal 
to  Accept — Justification — Part  not  Forthcoming — No  Evidence  of  Dam- 
age— Statute  of  Frauds — Amendment  at  Trial. 


A Court  or  Judge  has  no  power  to  direct  the  defendant  to  pay  the  plain- 
tiff’s general  costs  of  an  >siction  which  wholly  fails  and  is  dismissed;  hut 
an  order  against  a successful  defendant  for  payment  of  the  plaintiff’s 
costs  may,  upon  the  defendant’s  appeal,  be  supported  iby  the  plaintiff, 
without  a cross-appeal,  upon  the  ground  that  the  plaintiff  was  entitled 
to  judgment  for  hi®  claim  in  the  action. 

The  defendant,  a merchant  in  Port  Arthur,  ordered  goods  from  the  plaintiff, 
a wholesale  merchant  in  Montreal,  to  be  shipped  f.o.b.  at  Montreal,  against 
a sight  draft.  The  goods  were  selected  from  stock  and  loaded  on  a ship  at 
Montreal ; the  bill  of  lading  was  taken  in  the  name  of  the  plaintiff,  was  by 
him  endorsed  in  blank  and  sent  to  a bank  with  draft  attached,  with  in- 
structions to  deliver  the  bill  of  lading  to  the  defendant  upon  payment  of 
the  draft.  When  the  shipment  arrived  at  Port  Arthur,  the  defendant 
found  that  a part  of  the  goods  was  missing.  He  for  that  reason  refused 
to  pay  the  draft,  and  accordingly  was  not  given  the  bill  of  lading.  ‘Some 
correspondence  took  place  between  the  parties,  the  plaintiff  urging  the 
defendant  to  pay  the  draft  and  make  his  claim  for  the  missing  part, 
the  defendant  declining  to  pay  until  the  missing  part  should  be  sup- 
plied, although  he  expressed  his  willingness  to  pay  as  soon  as  the  ship- 
ment was  complete.  The  bill  of  lading  was  returned  with  the  unaccepted 
draft  to  the  plaintiff,  and  this  aotion  was  brought  for  the  amount 
thereof : — • 

Held,  that  the  property  did  not  pass  to  the  defendant  at  any  time.  The 
plaintiff’s  action  (if  any)  must  be  for  refusal  to  accept  the  goods;  but 
he  did  not  tender  the  whole  of  the  goods  ordered,  and  the  defendant  was 
justified  in  declining  to  accept  a draft  for  the  whole  of  the  goods  ordered, 
when  part  was  not  forthcoming;  also  there  was  no  evidence  of  damage. 
Discussion  of  the  law  as  to  shipment  f.o.b. 

Held,  therefore,  that  the  defendant  was  entitled  to  a dismissal  of  the  ac- 
tion, and  to  his  costs  of  the  action  and  of  . the  plaintiff’s  appeal  from  the 
judgment  at  the  trial — by  which  the  action  was  dismissed  upon  the  plea 
of  the  Statute  of  Frauds,  but  the  defendant  ordered  to  pay  the  costs— 
although  the  defence  of  the  statute  had  been  unnecessarily  raised  by 
amendment  at  the  trial. 

Judgment  of  the  County  Court  of  the  United  Counties  of  'Stormont,  Dundas, 
and  Glengarry,  reversed. 

Appeal  by  the  defendant  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  United  Counties  of  Stormont,  Dundas, 
and  Glengarry. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Riddell,  J. : — 

The  plaintiff,  a wholesale  merchant  in  Montreal,  received 
through  his  traveller,  from  the  defendant,  a merchant  in  Port 
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Arthur,  an  order  for  certain  goods  f.o.b.  at  Montreal,  against  a 
sight  draft.  The  goods  were  selected  from  stock  and  loaded  on  a 
steamship  at  Montreal ; the  bill  of  lading,  being  taken  in  the  name 
of  the  seller,  was  by  him  endorsed  in  blank  and  sent  to  a bank  at 
Port  Arthur  with  draft  attached  and  with  instructions  to  de- 
liver the  bill  of  lading  to  the  defendant  upon  payment  of  the 
draft.  When  the  shipment  arrived  at  Port  Arthur,  the  defen- 
dant found  by  examination  that  part  of  the  goods,  a case  of 
cheese,  was  missing.  He  for  that  reason  refused  to  pay  the  draft, 
and  accordingly  was  not  given  the  bill  of  lading.  Some  corre- 
spondence took  place  between  the  parties,  the  plaintiff  urging 
the  defendant  to  pay  the  draft  and  make  his  claim  for  the  miss- 
ing goods,  the  defendant  declining  to  pay  until  the  cheese  was 
forthcoming,  'although  he  expressed  his  willingness  to  pay  as 
soon  as  the  shipment  was  complete.  The  bill  of  lading  was  re- 
turned with  the  unaccepted  draft  to  the  plaintiff,  who  brought 
his  action  in  the  County  Court  of  the  United  Counties  of 
Stormont,  Dundas,  and  Glengarry. 

At  the  trial,  the  County  Court  Judge  held  that  'but  for  the 
Statute  of  Frauds  the  plaintiff  had  made  out  a case  for  judgment 
for  $154.17  “for  damages  for  non-acceptance  of  the  goods” — but 
thought  that  the  statute  was  an  absolute  bar.  He  dismissed  the 
action,  but  directed  that  the  plaintiff  should  have  all  his  costs. 

The  learned  County  Court  Judge  gave  leave  to  lappeal  from 
this  disposition  of  the  costs ; and  the  defendant  now  appeals. 

June  10.  The  appeal  was  heard  by  Clute,  Riddell,  Suther- 
land, and  Leitch,  JJ. 

0.  A.  Moss,  for  the  defendant,  contended  that  the  Judge  had 
no  power  to  order  the  costs  to  be  paid  by  the  successful  party. 

C.  H.  Cline , for  the  plaintiff,  argued  that  the  judgment  as  to 
costs  was  supportable  on  the  ground  that  the  plaintiff  was  en- 
titled to  succeed  in  the  action. 

The  Court  called  upon  counsel  for  the  defendant  to  support 
the  judgment  dismissing  the  action,  on  the  merits. 

Moss,  for  the  defendant.  The  bill  of  lading  was  to  Vipond’s 
order,  and  instructions  were  given  to  the  bank  not  to  give  it  up 
till  the  draft  was  accepted.  Thus  the  property  in  the  goods  re- 
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mained  in  the  vendor:  Graham  v.  Laird  Co.  (1909),  20  O.L.R. 
11 ; Scott  v.  Melady  (1900),  27  A.R.  193.  There  was  no  real  offer 
of  all  the  goods ; and  it  is  not  necessary  to  rely  on  the  Statute 
of  Frauds.  [Riddell,  J.,  referred  to  Atkinson  v.  Plimpton 
(1903),  6 O.L.R.  566;  Browne  v.  Hare  (1858-9),  3 H.  & N.  484, 
4 H.  & N.  822 ; Blackburn  on  Sale,  3rd  ed.  (1910),  pp.  48  et  seq.] 
Cline,  for  the  plaintiff.  The  question  of  price  was  never  in 
dispute.  The  trial  Judge  did  not  find  that  Sisco  had  paid  the 
freight  on  the  goods  in  dispute.  The  defendant’s  letter  and  the 
draft  constitute  a complete  memorandum  under  the  Statute  of 
Frauds.  The  contract  called  for  a sight  draft  with  bill  of 
lading  attached.  Although  the  defendant  did  not  accept  the 
goods,  the  property  in  them  passed  by  the  shipment.  Graham 
v.  Laird  Co.,  20  O.L.R.  11,  must  be  distinguished,  because  there 
the  vendor  did  not  assign  to  the  purchaser  but  to  the  bank. 
[Riddell,  J. : — This  is  but  delivery  to  your  agent,  enabling  him  to 
assign:  Royal  Canadian  Bank  v.  Carrnthers  (1870),  29  U.C.R. 
283.]  It  was  a sight  draft  with  a bill  of  lading  attached,  and  the 
contract  specified  that  it  must  be  sent  through  a bank.  [Riddell, 
J. : — The  goods  were  not  to  be  handed  over  until  paid  for : 
Dupont  v.  British  South  Africa  Co.  (1901),  18  Times  L.R.  24; 
Jenkyns  v.  Brown  (1849),  14  Q.B.  496.]  Counsel  referred  to 
Gilmour  v.  Supple  (1858),  11  Moo.  P.C.  551;  Cowas-jee  v. 
Thompson  (1845),  5 Moo.  P.C.  165;  Craig  v.  Beardmore  (1904), 
7 O.L.R.  674;  Stock  v.  Inglis  (1884),  12  Q.B.D.  564,  and  in 
appeal  Inglis  v.  Stock  (1885),  10  App.  Cas.  263;  Ex  p.  Rosevear 
China  Clay  Co.,  In  re  Cock  (1879),  11  Ch.  D.  560;  Tregelles  v. 
Sewell  (1862),  7 H.  & N.  574.  The  shipping  bill  was  tendered 
to  the  defendant,  and  he  refused  to  accept  it.  By  declining  to 
consent  to  the  delivery  out  of  Court  of  the  bill  of  lading  to  the 
plaintiff,  the  defendant  laid  claim  to  the  bill  and  the  goods. 
On  the  question  of  breach  of  contract,  see  Falconbridge  on  Bank- 
ing, p.  548.  On  the  Statute  of  Frauds,  see  Richards  v.  Porter 
(1827),  6 B.  & C.  437,  30  R.R.  392;  Cooper  v.  Smith  (1812),  15 
East  103;  Bailey  v.  Sweeting  (1861),  9 C.B.N.S.  843;  Wilkinson 
v.  Evans  (1866),  L.R.  1 C.P.  407 ; Gibson  v.  Holland  (1865),  L.R. 
1 C.P.  1. 
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June  25.  Riddell,  J.  (after  stating  the  facts  as  above)  : — It 
has  been  recently  held  by  this  Division  that  there  is  no  power 
to  direct  the  defendant  to  pay  the  general  costs  of  an  action 
which  wholly  fails.  We  are  bound  by  that  decision.  But  the 
plaintiff  endeavoured  to  support  his  judgment  for  costs  on  the 
ground  that  the  Judge  might  and  should  have  given  him  judg- 
ment for  his  claim. 

We  recently  in  this  Division  decided  that,  the  appeal  being 
against  a judgment  and  not  against  the  reasons  therefor,  an  order 
against  a successful  defendant  for  costs  may,  without  a cross- 
appeal, be  supported,  if,  on  the  evidence,  he  should  not  have 
succeeded.  It  was  accordingly  open  to  the  plaintiff  to  contend 
that  the  judgment  for  costs  was  right,  though  the  discretion  of 
the  Judge  was  exercised  under  the  belief  that  he  had  a discre- 
tion when  dismissing  the  action  to  direct  the  defendant  to  pay 
the  costs.  The  plaintiff  contended  that  he  was  entitled  to  judg- 
ment for  the  value  of  the  goods  sold,  on  the  ground  that,  al- 
though the  defendant  had  not  accepted  the  goods,  the  property 
in  them  had  passed  by  the  shipment.  This,  however,  is  not  the 
law. 

The  law  as  to  shipment  f.o.b.  is  thoroughly  settled,  and  may 
be  stated  in  a few  propositions. 

If,  upon  an  order  for  undetermined  goods  to  be  shipped  f.o.b., 
the  seller  delivers  to  the  designated  common  carrier,  goods  which 
answer  the  order,  without  more,  the  property  passes  forthwith 
to  the  purchaser — and  this  is  the"  case  also  if  a bill  of  lading  is 
taken,  and  taken  in  the  name  of  the  purchaser.  If,  however,  the 
bill  of  lading  is  taken  in  the  name  of  the  seller,  prima  facie  he 
retains  the  disposing  power  over  and  property  in  the  goods.  He 
may,  indeed,  endorse  it  over  to  the  purchaser  forthwith,  and  send 
it  forward  for  delivery  to  the  purchaser ; in  that  case  the  taking 
of  the  bill  of  lading  to  his  own  order  is  a mere  form,  and  the  trans- 
action is  equivalent  to  taking  the  bill  of  lading  in  the  name  of  the 
purchaser.  The  seller  may  endorse  in  blank  and  send  forward  to 
his  agent,  bank,  etc.,  for  delivery  to  the  purchaser  upon  payment 
for  the  goods,  acceptance  of  a draft,  or  performance  of  some 
other  condition — in  that  case,  the  goods  remain  in  the  control 
and  are  the  property  of  the  seller,  at  least  until  the  condition  is 
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fulfilled  or  the  purchaser  offers  to  fulfil  it  and  demands  the  bill 
of  lading:  Benjamin  on  Sale,  5th  ed.,  pp.  398,  388;  Wait  v. 
Baker  (1848),  2 Ex.  1;  Van  Casteel  v.  Booker  (1848).,  2 Ex. 
691;  Turner  v.  Liverpool  Bocks  Trustees  (1851),  6 Ex.  543; 
Browne  v.  Hare , 3 H.  & N.  484,  4 H.  & N.  822;  Stock  v.  Inglis , 
12  Q.B.D.  564,  573;  Cowas-jee  v.  Thompson,  5 Moo.  P.C.  165; 
Ogg  v.  Shuter  (1875),  L.R.  10  C.P.  159,  1 C.P.D.  47;  Mirabita  v. 
Imperial  Ottoman  Bank  (1878),  3 Ex.  D.  164  (C.A.)  ; Scott  v. 
Melady,  27  A.R.  193;  Graham  v.  Laird  Co.,  20  O.L.R.  11. 
In  the  case  last-named  the  authorities  are  carefully  and  ac- 
curately discussed  by  the  Chancellor. 

Under  the  facts  of  this  case,  I think  there  can  be  no  question 
that  the  property  did  not  pass  to  the  defendant  at  any  time. 
The  action  of  the  plaintiff,  if  any,  must  be  for  refusal  to  accept 
goods — and  here  his  difficulty  is  twofold.  He  did  not  and  could 
not  tender  the  whole  of  the  goods  ordered,  and  the  defendant 
was  perfectly  justified  in  declining  to  accept  a draft  for  the  whole 
order,  when  part  of  it  was  not  forthcoming.  The  other  diffi- 
culty is,  that  there  is  no  evidence  of  damage. 

The  result,  in  my  opinion,  is,  that  the  learned  County 
Court  Judge  was  in  error  in  holding  that  but  for  the  Statute 
of  Frauds  the  case  was  made  out.  If  the  plea  of  the  statute 
had  not  been  raised  at  all,  the  defendant,  would  have  been  en- 
titled to  a dismissal  of  the  action. 

As  a rule,  costs  should  follow  the  result.  It  is  not  uncommon 
to  treat  the  question  of  costs  as  unimportant — in  my  view,  this  is 
not  proper.  The  refusal  to  award  costs  is,  in  no  small  number  of 
cases,  a refusal  of  justice — a defendant  wrongfully  brought  into 
Court  on  a wholly  baseless  charge  has  double  wrong  done  him 
when  he  is  forced  to  pay  for  the  luxury  of  being  sued,  if  he  has 
done  nothing  to  invite  the  litigation  and  has  not  acted  impro- 
perly in  it. 

I can  find  nothing  in  this  defendant  but  courtesy  and  an 
honest  desire  to  carry  out  his  contract;  and  he  should  have  his 
costs  unless  the  raising  of  the  Statute  of  Frauds  makes 


When;  at  the  trial,  an  application  is  made  to  amend  by  plead- 
ing the  Statute  of  Frauds,  a not  unusual  course  is  to  allow  1 
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amendment  only  on  an  undertaking  to  pay  the  costs  so  far  in- 
curred. If  this  plea  puts  an  end  to  this  action,  as  was  the  case  in 
Wall  v.  McNab,  referred  to  in  9 O.W.R.  at  rp.  362  (c/.  Kendrick 
v.  Barkey  (1907),  9 O.W.R.  356),  the  undertaking  may  well  be 
enforced ; but,  if  the  action  proceeds,  it  may  be  relieved  against 
if  it  turns  out  that  there  is  a perfect  defence  dehors  the  statute. 

In  the  present  case,  the  plea  was  allowed  to  be  added  with- 
out the  imposition  of  terms — and  I do  not  think  that  the  de- 
fendant should  be  punished  for  raising  the  defence. 

If  the  conclusion  of  the  learned  Judge  was  correct,  and  the 
only  defence  the  statute,  I should  not  have  been  disposed  to  allow 
an  appeal  had  the  judgment  gone  without  costs.  Here,  however, 
the  disposition  of  costs  is  wholly  wrong;  the  defendant  has  a 
perfect  defence  on  the  merits ; and  I can  find  no  reason  why  he 
should  not  have  his  costs.  In  my  opinion,  the  judgment  dis- 
missing the  action  should  stand,  but  the  plaintiff  should  pay  the 
costs  of  the  County  Court  and  in  this  Court. 

There  was  one  contention  raised  by  the  plaintiff  which  I 
should  not  have  considered  worthy  of  notice,  but  that  it  was 
vigorously  and  with  apparent  earnestness  pressed  upon  us. 

It  seems  that  the  defendant,  upon  being  asked  after  judgment 
for  a consent  to  the  delivery  out  of  Court  of  the  bill  of  lading, 
declined  to  give  such  consent.  This,  it  was  argued,  was  a claim 
to  the  bill  of  lading  and  the  goods  represented  by  it.  It  must 
be  obvious  that  it  is  nothing  of  that  nature — but  merely  a de- 
clining to  assist  the  opposite  party  in  a proceeding  wholly 
for  his  own  advantage.  There  was  no  claim  by  the  defendant 
to  the  bill  of  lading  or  to  any  interest  under  it;  he  did  not 
claim  to  have  it  delivered  out  to  him.  Of  course,  if  the  plain- 
tiff wished  to  have  the  document  out  of  Court,  he  could  have 
applied  to  the  Court  for  an  order ; he  did  not  do  so,  his  counsel 
informs  us,  because  he  thought  that  he  was  in  better  position 
without  such  an  order. 

Sutherland  and  Leitch,  JJ.,  concurred. 

Clute,  J.,  agreed  in  the  result. 


15 — 29  O.L.R. 


Appeal  allowed. 
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March  10. 
June  26. 

Re  Nicholes,  Hall  v.  Wildman. 

Trusts  and  Trustees — Will — Trust  for  Investment — Discretion  of  Trustees 
- * — Retention  of  Bank  Stock — Absence  of  Appropriation  to  Particular 
Legacy — Breach  of  Trust — Trustee  Act,  1 Geo.  V.  ch.  26,  sec.  36 — • 
Excuse  for  Breach — Acting  “Honestly  and  Reasonably ” — Onus — Stat- 
ute of  Limitations — Extent  of  Liability — Winding-up  of  Bank — Lia- 
bility on  Stock — Responsibility  of  Trustees — Payment  of  Loss  by  Trus- 
tees— Benefit  of  Securities. 

N.,  dying  in  1878,  devised  and  bequeathed  her  real  and  personal  estate  to 
the  plaintiffs,  her  executors,  “upon  trust  to  invest  the  proceeds  thereof 
in  such  manner  as  they  shall  deem  most  advisable.”  Among  the  assets 
of  the  estate  which  came  to  the  hands  of  the  plaintiffs  was  a block  of 
125  shares  of  Ontario  Bank  stock  of  the  par  value  of  $5,000.  These 
shares  the  plaintiffs  continued  to  hold  and  still  held  when,  in  1882,  the 
par  value  was  reduced  by  one-half,  and  when,  in  1896,  it  was  reduced 
by  one-third,  and,  still  later,  when  an  order  for  the  winding-up  of  the 
bank  was  made,  and  the  liquidators  proved  a claim  against  the  estate  in 
respect  of  the  “double  liability”  of  shareholders.  W.,  a niece  of  the 
testatrix,  was  entitled,  under  the  will,  to  a sum  of  $6,000,  after  the 
death  of  B.,  to  whom  the  interest  on  the  $6,000  was  to  be  paid  by  the 
executors  during  her  lifetime: — • 

Held,  upon  the  evidence,  that  the  Ontario  Bank  shares  were  never  set 
'apart  by  the  executors  and  appropriated  to  the  $6,000  legacy  iso  as  to 
set  up  a trust  for  W.,  as  distinguished  from  the  general  tiusts  under 
the  will. 

Held,  also,  that  the  will  authorised  the  retention  of  the  shares;  that  the 
executors  acted  in  good  faith,  and  their  decision  to  retain  the  shares 
was  an  honest  exercise  of  the  discretion  given  by  the  will;  and  their 
abstaining  from  selling,  hoping  for  a better  price,  from  1878  to  1882,  was 
fairly  justified. 

Review  of  the  authorities. 

Fraser  V.  Murdoch  (1881),  6 App.  Gas.  855,  and  In  re  Chapman,  [1896] 
2 Gh.  763,  specially  referred  to. 

The  rule  under  the  Trustee  Act  (now  1 Geo.  V.  eh.  26,  sec.  36)  is,  that 
where  the  Court  finds  that  the  trustee  has  acted  both  honestly  and  rea- 
sonably, there  is  then  a case  for  the  Court  to  consider  whether  the  trustee 
ought  fairly  to  be  excused  for  the  breach  of  trust,  looking  at  all  the  cir- 
cumstances. 

] 'National  Trustees  Co.  of  Australasia  v.  General  Finance  Co.  of  Australasia, 
[1905]  A.C.  373,  and  Whicher  v.  National  Trust  Co.  (1910),  22  O.L.R. 
460,  followed. 

And  held,  that  the  executors  had  not  discharged  the  onus  that  was  upon 
them  in  regard  to  the  retention  of  the  shares  after  1882,  and  had  not 
acted  reasonably  in  not  selling  or  endeavouring  to  realise  in  or  after 
1882;  and  had  not  made  out  a case  for  their  protection  under  the  statute. 

Held,  also,  that  the  Statute  of  Limitations  had  no  application  as  against 
W.,  who  did  not  become  entitled  to  possession  until  1910. 

Held,  also,  that  the  loss  should  be  measured  by  holding  the  executors  liable 
for  the  par  value  after  reduction  in  1882,  $2,500,  as  being  the  amount 
that  a sale  after  1882  would,  together  with  certain  amounts  reserved, 
have  realised. 

Held,  also,  that  the  judgment  obtained  by /the  liquidators  of  the  bank  com 
stituted  a loss  which  flowed  directly  from  the  breach  of  trust,  and  the 
executors  must  make  it  good. 

Sculthorpe  V.  Tipper  (1871),  L.R.  13  Eq.  232,  followed. 

XXIX.] 


ONTARIO  LAW  REPORTS. 


207 


Held,  also,  that  the  executors  were  entitled,  upon  payment  of  what  was 
found  due  by  them,  to  the  benefit  of  the  securities. 

In  re  Lake,  [1903]  1 K.B.  439,  followed. 

Order  of  Latchford,  J.,  varied. 

Appeal  by  the  defendant  Mariana  Wildman,  a devisee  under 
the  will  of  the  late  Ann  Nicholls,  from  the  report  of  the  Local 
Master  at  Peterborough,  upon  a reference  under  an  order  for 
administration  taken  out  by  the  executors,  Hall  and  Innes,  de- 
claring that  the  executors  were  not  liable  to  indemnify  the  appel- 
lant against  a judgment  obtained  by  the  Royal  Trust  Company 
as  liquidators  of  the  Ontario  Bank,  and  dismissing  her  claim 
that  the  executors  should  account  to  her  for  $200  which  they 
retained  from  her  in  1881  to  meet  possible  contingencies,  and 
as  to  which  the  learned  Master  held  her  claim  barred  by  sec. 
47,  sub-sec.  2,  of  10  Edw.  VII.  ch.  34. 

The  appellant  also  asked  that  the  commission  and  disburse- 
ments of  the  executors’  solicitors  as  fixed  by  the  report  should  be 
disallowed. 

March  5.  The  appeal  was  heard  by  Latchford,  J.,  in  the 
Weekly  Court  at  Toronto. 

H.  T.  Beck , for  the  appellant. 

G.  H.  Watson,  K.C.,  and  L . M.  Hayes,  K.C.,  for  the  executors. 

G.  B.  Strathy,  for  the  Royal  Trust  Company. 

March  10.  Latchford,  J. : — The  appeal  upon  the  first  point 
fails.  In  everything  relating  to  the  Ontario  Bank  shares  which 
came  into  their  hands  as  an  investment  made  by  their  testatrix, 
the  executors  acted  ‘ ‘ honestly  and  reasonably”  in  the  exercise 
of  the  discretion  expressly  conferred  upon  them  by  the  will,  and 
“ought  fairly  to  be  excused.”  They  are,  therefore,  relieved 
from  personal  liability  for  the  loss  which  Mrs.  Wildman  has 
suffered:  62  Viet.  (2)  ch.  15,  sec.  1 (O.) 

I do  not  wish  to  be  understood  as  concurring  in  the  opinion 
that  they  are  also  relieved  under  1 Geo.  V.  ch.  26,  sec.  33. # The 
latter  enactment  has,  I think,  no  application  to  the  present  case. 

*33.  A trustee  shall  not  be  chargeable  with  breach  of  trust  by  reason 
only  of  <his  continuing  to  hold  an  investment  which  has  ceased  to  be  an 
investment  authorised  by  the  instrument  of  trust  or  by  the  general  law; 
and  this  provision  shall  apply  to  cases  arising  either  before  or  after  the 
passing  of  this  Act. 
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Nor  can  I agree  that  the  right  of  Mrs.  Wildman  to  call  the 
executors  to  'account  for  moneys  admittedly  held  by  them  in 
1881  for  her  is  barred  by  10  Edw.  VII.  ch.  34,  sec.  47.  The 
limitations  provided  by  that  enactment  apply  only  to  an  action 
against  a trustee.  They  have,  in  my  opinion,  no  application  to 
a case  like  this,  where  the  trustees  themselves  come  into  Court, 
Obtain  an  order  for  the  administration  of  the  estate  in  their 
hands,  and  upon  the  reference  file  an  account,  establishing  that 
at  one  time  they  held  moneys  to  which  a devisee  of  their  testa- 
trix was  entitled.  It  may  well  be,  as  suggested  upon  the  argu- 
ment, that  not  only  the  $200  to  which  Mrs.  Wildman  was  appar- 
ently entitled,  but  much  more,  was  properly  expended  by  the 
executors.  They  are,  however,  under  the  order  which  they 
themselves  obtained,  liable,  in  my  opinion,  to  account  to  her 
for  the  $200  and  for  her  share  as  a residuary  legatee  in  so  much 
of  the  items  of  $600  and  $348.43  as  may  not  have  been  expended 
in  administering  the  estate.  On  these  matters  Mrs.  Wildman 
may  have  the  reference  reopened  at  her  risk.  In  that  event,  the 
executors,  who  have  made  no  charge  for  their  administration, 
should  be  at  liberty  to  claim  a reasonable  commission.  If  any 
moneys  are  found  payable  to  Mrs.  Wildman,  she  is  to  have  her 
costs  of  the  reference  back ; otherwise  she  is  to  pay  such  costs. 

In  other  respects  the  report  appealed  from  is  confirmed.  The 
direction  as  to  commission  and  disbursements  made  by  the 
Master  is  quite  proper  under’Con.  Rule  1146. 

The  only  order  I make  as  to  costs  is,  that  the  executors  are  to 
have  their  costs  of  this  application — including  the  costs  of  the 
trust  company,  which  I fix  at  $10  and  direct  the  executors  to 
pay — out  of  the  fund  in  their  hands,  after  payment  of  the  judg- 
ment of  the  trust  company. 


The  defendant  Mariana  Wildman  appealed  from  the  order  of 
Latchford,  J. . 

April  23,  May  5,  and  June  5.  The  appeal  was  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

H.  T.  Beck,  for  the  appellant,  contended  thait  the  plaintiffs, 
the  executors,  were  liable  to  the  appellant  in  respect  of  the  loss 
upon  their  investment. 
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G.  H.  Watson , K.C.,  and  B.  M.  Hayes,  K.C.,  for  the  plain- 
tiffs, argued  that  the  case  should  he  decided  on  the  words  “hon- 
estly and  reasonably”  and  “fairly  to  be  excused,”  contained  in 
the  Trustee1  Act,  1 Geo.  Y.  eh.  26,  sec.  36*  They  cited  In  re  Tur- 
ner, [1897]  1 Ch.  536;  Anglin  on  Trustees,  p.  116  et  seq.;  Lewin 
on  Trusts,  12th  ed.,  p.  1170;  Chapman  v.  Browne,  [1902]  1 Ch. 
785;  Dover  v.  Denne  (1902),  3 O.L.R.  664;  Whicker  v. 
Nat'onal  Trust  Co.  (1910),  22  O.L.R.  460,  reversed  in  P.C., 
National  Trust  Co.  v.  Whicker , [1912]  A.C.  377 ; In  re 
Grindey,  [1898]  2 Ch.  593;  In  re  Dive,  [1909]  T Ch.  328;  In  re 
Waters,  [1889]  W.N.  39.  Section  36  of  the  Trustee  Act  was 
intended  for  the  relief  of  trustees,  and  this  case  is  a fit  subject 
for  such  relief.  The  Master  held  that  the  Limitations  Act, 
10  Edw.  VII.  eh.  34,  sec.  47,  was  a complete  answer  to  the 
appellant’s  claim:  see  Bacons  v.  Warmoll,  [1907]  2 K.B.  350; 
Gardner  v.  Perry  (1903),  6 O.L.R.  269. 

Beck,  in  reply,  referred  to  and  distinguished  Bacons  v. 
Warmoll,  [1907]  2 K.B.  350.  This  was  a case  where  the  execu- 
tors came  into  Court  to  pass  their  accounts;  see  In  re  Blow, 
[1913]  1 Ch.  358;  In  re  Marsden  (1884),  26  Ch.  D.  783,  where 
the  executors  were  not  allowed  to  set  up  their  own  wrong  by 
way  of  devastavit  under  the  Statute  of  Limitations.  He  also 
referred  to  and  distinguished  Dover  v.  Denne,  3 O.L.R.  664. 

June  26.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. Ann  Nicholls  died  on  the  18th  August,  1878. 
Her  will  was  proved  by  the  respondents,  the  executors,  and 
devised  all  her  estate,  both  real  and  personal,  whatsoever  and 
wheresoever  situate,  except  as  thereinafter  mentioned,  unto  the 
respondents  upon  trust  “to  invest  the  proceeds  thereof  in  such 
manner  as  they  should  deem  advisable.”  Apart  from  a devise 
of  the  dwelling-house,  furniture  and  chattels  therein,  and  the  lot 
upon  which  it  stood,  the  testatrix  disposed  of  her  estate  by  leav- 

*36.  If  in  any  proceeding  affecting  a trustee  or  trust  property  it  ap- 
pears to  the  Court  that  a trustee  . . . is  or  may  be'  personally  liable 

for  any  breach  of  trust  whenever  the  transaction  alleged  or  found  to  be 
a breach  of  trust  occurred,  but  has  acted  honestly  and  reasonably,  and 
ought  fairly  to  ibe  excused  for  the  breach  of  trust,  arid  for  omitting  to  ob- 
tain the  directions  of  the  Court  in  the  matter  in  which  he  committed  such 
breach,  the  Court  may  relieve  the  trustee  either  wholly  or  partly  from 
personal  liability  for  the  same. 
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ing  as  legacies  various  sums  of  money  upon  which  interest  was 
to  be  paid,  and  by  disposing  of  the  sums  so  left  after  the  death 
of  the  life-tenant  or  after  the  expiry  of  a certain  time. 

The  first  difficulty  in  the  case  arises  from  the  following  be- 
quest: “I  give  devise  and  bequeath  to  Mary  Jane  Bryson  the 
interest  of  six  thousand  dollars  during  her  life  the  rate  of  in- 
terest to  be  the  same  as  my  trustees  may  receive  from  my  in- 
vestments said  interest  to  be  paid  six  months  after  my  decease 
and  on  the  decease  of  said  Mary  Jane  Bryson  the  said  principal 
sum'  of  six  thousand  dollars  is  to  be  paid  to  imy  niece  Mariana 
Kennin  one  year  after  the  decease  of  Mary  Jane  Bryson.” 
The  testatrix  directed  the  respondents  to  appropriate  a sum 
not  exceeding  $600  to  be  expended  for  a monument,  and  directed 
them  to  pay,  two  years  after  her  decease,  one-third  of  the  resi- 
due of  the  estate  to  two  nieces  and  a nephew,  the  appellant, 
Mariana  Kennin,  now  Wildman,  being  one  of  the  nieces. 

From  the  statements  filed  before  the  Master  it  would  appear 
that  distribution  of  most  of  the  estate  was  made  on  or  about 
the  12th  October,  1881.  The  estate  originally  consisted  of  six 
items : (1)  cash  in  Ontario  Bank,  $1,132.92 ; (2)  cash  with  Messrs. 
J.  & J.  Stewart,  $2,025.22;  (3)  United  States  gold  bonds,  par 
value  $14,500;  (4)  fifty  shares  Federal  Bank  stock,  par  value 
$5,000;  (5)  one  hundred  and  twenty-five  shares  Ontario  Bank 
stock,  par  value  $5,000;  (6)  Nos.  69,  71,  73,  Broadway,  Brook- 
lyn, valued  at  $28,500:  total  $56,158.14. 

On  or  about  the  12th  October,  1881,  the  estate  consisted  of 
the  items  shewn  in  the  following  statement  filed  on  the  refer- 
ence : — 

Assets. 

Cash  $27,877.74 

D.  Hopkins  Mortgage $10,000.00 

Accrued  interest  thereon..  683.69 

10,683.69 

G.  Leigh’s  bond  3,000.00 

Accrued  interest  thereon . . 20.13 

_ 3,020.13 

125  shares  Ontario  Bank  stock  at  66c..  3,300.00 

$44,881.56  $44,881.56 
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The  statement  then  continues: — 

App.  Div. 

“To  be  disposed  of  as  follows: — 

1913 

‘ ‘ To  be  invested  for  Mrs.  Rackham . . 

$10,000.00 

Re 

Nicholes, 

“To  be  invested  for  Miss  Bryson . . . 

6,000.00 

Hall 

‘ ‘ To  be  invested  for  infant  legatees . . 

4,000.00 

V. 

WlLDMAN. 

“Legacy  payable  to  Mr.  Kennin.  . . . 
“Balance  of  interest  payable  to  Mrs. 

10,000.00 

Hodgins,  J.A. 

Rackham  $407 . 3 9 

“To  Mr.  Kennin  707.39 

“To  Miss  Bryson 244.43 

“To  infant  legatees  602.95 

• 1,962.16 


“Reserved  for  a monument 600.00 

“Reserved  for  solicitor’s  charges  and 

loss  on  hank  stock  319.40 

— $32,881.56 


“And  the  residue  now  divisible  is $12,000.00 

Upon  this  basis  a partial  distribution  appears  to  have  taken 
place.  In  the  above  there  is  an  item  reserved  for  solicitor’s 
charges  and  loss  upon  bank  stock  of  $319.40.  In  the  other  state- 
ments prepared  about  the  same  time,  exhibit  10,  the  reserve  on 
Ontario  Bank  stock  is  spoken  of  as  $819.40;  while  in  exhibit  8 
appears  the  following: — 

“October  12th,  1881.  Balance  in  hand  per  statement  after 
payment  of  legacies,  etc.,  as  shewn  therein,  $319.40”  (which  is 
obviously  the  above  item),  “to  which  add  further  amount  re- 
tained as  reserve  Ontario  Bank  stock,  $600  ($919.40).” 

The  calculations  in  exhibit  8 are  as  follows: — 

Balance  assets  after  payment  of  legacies,  etc. 

Cash  $5,018.53 

Hopkins  mortgage  $10,000.00 

And  accrued  interest  683.69 

10,683.69 

G.  Leigh’s  bond 3,000.00 

And  accrued  interest  20.13 

*—  3,020.13 

125  shares  Ontario  Bank  at  66c 3,300.00 


$22,022.35 
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For  the  following  purposes : — 

Mrs.  Rackham  $10,000.00 

Miss  Bryson  6,000.00 

Infant  legatees  4,000.00 

Interest  602.95 

Reserve  on  Ontario  Bank  stock 1,419.40 

$22,022.35 

It  would,  therefore,  appear  that  there  was  an  anticipated  loss 
on  Ontario  Bank  stock,  and  that  the  reserve,  which  originally  in- 
cluded solicitor’s  charges,  had  increased  from  $319.40  to 
$1,419.40,  for  some  unexplained  reason. 

In  the  (book  produced,  exhibit  2,  the  appellant  signed  the 
following  receipt:  “ $3,800.  Peterboro’,  7th  October,  1881.  Re- 
ceived from  Richard  Hall  and  Robert  Innes,  executors  and 
trustees  in  the  last  will  and  testament  of  the  late  Ann  Nicholls,  the 
sum  of  $3,800,  being  the  amount  due  to  me  from  their  statement 
of  the  12th  inst.,  less  $200  retained  as  further  reserve  on  Ontario 
Bank  stock,  which  they  are  to  pay  to  me  as  soon  as  same  can  he 
sold  so  as  to  realise  66c.  on  the  dollar  net.  Mariana  Kennin.” 

The  statement  above  referred  to,  as  produced,  shews  the 
following  item:  “To  Miss  Kennin,  her  share  of  residue,  $4,000.” 

In  all  these  statements  the  same  item  appears:  “125  shares 
Ontario  Bank  stock  at  66c.,  $3,300;”  and  the  reserve  already 
spoken  of,  together  with  the  residue,  shews  that  the  exact  value 
of  the  Ontario  Bank  stock  was  doubtful;  and  that  the  respond- 
ents were  not  intending  to  sell  the  same  until  they  could  realise 
66c.  on  the  dollar  net,  and  that  the  appellant  was  satisfied  to 
leave  $200  of  the  residue  as  a further  reserve  until  the  stock  was 
sold  at  the  figure  named. 

It  does  not  appear  that  the  appellant  knew  anything  about 
any  other  amount  reserved  beyond  her  $200  when  arriving  at 
the  amount  of  the  residue  on  which  her  receipt  is  based.  I do 
not  see  that  in  any  of  the  statements  there  is  any  appropriation 
of  the  Ontario  Bank  stock  to  the  legacy  of  $6,000  to  which  the 
appellant  claims  to  be  entitled  after  the  death  of  the  life-tenant. 

In  exhibit  9,  which  is  the  draft  account  of  the  12th  October, 
1881,  it  is  put  in  with  the  other  assets  and  appears  side  by  side 
with  50  shares  of  Federal  Bank  stock,  and  is  treated  in  a similar 
way  in  exhibit  10. 
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From  the  accounts  filed  it  would  appear  that  in  1878,  1879, 
1880,  1881$  and  1882,  the  dividend  from  the  Ontario  Bank  stock 
was  at  the  rate  of  $300  per  annum.  In  1882  the  stock  was  re- 
duced by  one-half.  In  1883  the  account  does  not  give  the  divi- 
dend separately,  but  in  1884  it  appears  to  have  dropped  to  $150 
a year,  >and  so  continued  to  the  end  of  1886.  In  1887  one  divi- 
dend, on  the  1st  June,  is  credited  at  $87.50,  and  a similar  amount 
on  the  13th  December,  1889 ; also  in  1890,  1891,  1892,  1893,  and 
1894;  but  in  1895  the  dividend  on  the  5th  June  is  given  as  $75, 
and  on  the  2nd  December  as  $62.50;  and  in  1896  two  receipts 
of  dividends  are  shewn  of  $41.66  each,  and  that  rate  was  main- 
tained in  1897,  while  in  1898  it  appears  to  have  dropped  to  $80 
per  year;  but  in  1899,  1900,  1901,  and  1902  it  increased  to  $96, 
and  continued  at  that  rate  during  1903,  1904,  and  1905 ; and  at 
the  beginning  of  1906  a dividend  was  paid  on  the  1st  June  of 
$56,  which  appears  to  be  the  last  dividend  received. 

In  looking  at  the  receipts  in  the  book,  exhibit  2,  Miss  Bryson, 
who  under  the  will  was  to  receive  interest  upon  the  sum  of 
$6,000,  appears  to  have  been  paid  at  the  rate  of  six  per  cent,  on 
$6,000,  namely,  $360,  until  1886,  and  thereafter  at  the  rate  of 
$300  for  some  time.  The  receipts  are  expressed  as  “interest  on 
$6,000.  ’ 9 Smaller  payments  were  made  during  later  years. 
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The  last  two  receipts  dated  the  3rd  January,  1910,  and  the 
4th  July,  1910,  are  receipts  for  interest  “on  bequest  from  Ann 
Nicholls  estate”  to  the  31st  December,  19'09,  and  the  30th  June, 
1910,  respectively.  In  a statement  filed,  also  dated  the  12th 
October,  1881,  appears  the  following  paragraph:  “It  will  be 
seen,  therefore,  that  the  income  on  the  amount  realised  for  the 
estate  has  been  at  the  rate  of  7%  per  annum.  The  following 
amounts  are,  therefore,  payable  for  interest.”  And  thereafter 
appear  calculations  of  interest  on  the  legacies,  at  seven  per  cent. 
These  calculations  were  no  doubt  made  in  pursuance  of  the  pro- 
vision in  the  will  that  the  rate  of  interest  to  be  paid  was  to  be 
the  same  as  the  executors  ‘ ‘ may  receive  from  my  investments,  ’ ’ 
but  there  is  no  explanation  as  to  why  Miss  Bryson  received  less 
than  the  seven  per  cent.  A reference  to  the  accounts  filed  by 
the  executors  shews  that  before  the  12th  October,  1881,  they 
had  converted  into  money  the  gold  bonds,  at  a loss  on  par 


214 


ONTARIO  LAW  REPORTS. 


Aipp.  Div. 
1913 

Re 

Nicholls, 

Hall 

■v. 

WlLDMAN. 
Hodgins,  J.A. 


[VOL. 


value  of  about  $2,300,  and  had  sold  No.  69  Broadway,  in 
Brooklyn,  and  that,  under  date  the  12th  October,  1881,  they 
had  sold  and  received  the  purchase-money  for  numbers  71  and 
73  Broadway,  Brooklyn,  and  also  the  proceeds  of  the  sale  of 
fifty  shares  of  Federal  Bank  stock,  which  realised  $2,625  over  the 
par  value. 

In  1882  and  1883  they  received  payments  of  G.  E.  Leigh’s 
bond  of  $3,000  shewn  in  the  statement  of  the  12th  October,  1881. 


From  the  accounts  it  further  appears  that  everything  originally 
forming  part  of  the  estate  had  been  turned  into  cash  and  re- 
invested or  used  to  provide  for  legacies  on  the  12th  October, 
1881,  except  the  shares  of  Ontario  Bank  stock,  the  sale  of  which 
was,  as  I have  mentioned,  deferred.  Turning  to  the  evidence 
given  by  the  respondent  Hall,  it  would  seem  that  both  he  and 
his  co-executor  were  shareholders  in  the  Ontario  Bank  and  were 
advised  by  Mr.  Robert  Nicholls,  a brother  of  the  testatrix,  one 
of  the  wealthiest  and  shrewdest  men  in  Peterborough,  to  hold 
on  to  the  stock  in  question;  that  it  would  be  all  right;  that  it 
would  improve.  The  respondent  Hall  further  says  that,  after 
he  had  paid  all  the  legatees,  the  $6,000  was  just  held  in  the 
estate,  and  that  in  providing  for  the  legacies  there  was  the 
Ontario  Bank  stock,  and  that  they  set  it  aside  as  part  of  the  in- 
vestment to  secure  the  $6,000  legacy,  and  that  it  was  estimated 
to  be  of  the  value  of  $3,300.  On  cross-examination  he  is  unable 
to  give  the  date  of  setting  it  apart,  but  says  that  it  wab  not  done 
within  a year  from  the  death  of  the  testatrix,  and  that  he  set  it 
apart  and  counted  it  as  part  of  the  estate  because  he  held  it  from 
the  beginning,  and  that  he  had  not  set  it  apart  when  he  first 
began  to  pay  interest  to  Miss  Bryson,  'but  that  he  paid  her  the 
specific  amount  of  the  dividend  each  half  year,  adding  interest 
on  other  moneys  to  make  up  the  balance.  He  had  shares  of 
Ontario  Bank  stock  himself. 


Mr.  Innes,  the  other  executor,  corroborates  Hall  as  to  the 
advice  given  by  the  late  Robert  Nicholls.  He  says  that,  after  the 


— 

death  of  Miss  Ann  Nicholls,  he  became  a shareholder  in  the 
Ontario  Bank,,  purchasing  sixty-eight  shares  from  time  to  time, 
twenty-two  of  which  were  purchased  at  a premium  of  120  after 
1896,  when  the  capital,  having  been  twice  reduced,  was  increased 
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from  one  million  to  one  and  a half  million.  Neither  of  the 
executors  appears  to  have  consulted  any  one  subsequent  to  the 
death  of  Robert  Nicholls,  who  died  in  November,  1881,  and  the 
dates  at  which  Innes  purchased  the  other  forty-six  shares  are 
not  given. 

The  stock  of  the  Ontario  Bank  was  cut  down  on  the  21st 
May,  1882,  for  the  first  time  by  one-half,  and  the  second  time  on 
the  31st  May,  1896,  it  being  then  reduced  by  one-third,  and  the 
respondent  Innes  says  that  he  held  shares  at  the  time  it  was  cut 
down.  The  respondents  took  no  steps  to  realise  upon  the  stock. 
They  never  put  it  on  the  market;  never  put  it  into  a broker’s 
hands ; and  are  not  -able  to  say  whether  it  ever  reached  a figure 
which  would  enable  them  to  sell  at  66  cents  on  the  dollar  net. 
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The  appellant  does  not  seem  to  have  been  consulted  as  to  its 
sale  or  retention.  Three  witnesses  were  called  for  the  respond- 
ents. George  W.  Hatton,  a barrister  and  solicitor,  practising 
since  1881  in  Peterborough,  says  that,  from  what  he  knew  of 
the  standing  of  the  bank  at  the  time  of  Miss  Nicholls ’s  death  in 
1878,  when  he  was  a law  student,  he  would  have  continued  the 
investment.  William  H.  Moore,  also  a barrister  and  solicitor, 
practising  in  Peterborough  for  about  forty  years,  says  that,  if  dis- 
tribution was  not  required,  he  would  have  retained  the  stock,  but 
he  admitted  that  the  first  reduction  gave  it  a sort  of  “black 
eye.  ’ ’ Adam  Hall,  engaged  in  general  retail  business  and  manu- 
facturing for  thirty-four  years  in  Peterborough,  and  a stock- 
holder of  the  Ontario  Bank,  says  that  he  would  have  held  these 
shares  as  a safe  investment  in  1878. 

The  learned  Master  has  found  that  the  respondents  acted 
honestly ; and  I think  'that  there  can  be  no  doubt  that  his  finding 
is  correct  and  entirely  warranted  by  the  evidence. 

He  has  also  found  that  they  acted  reasonably,  but  that  hold- 
ing is  based  upon  the  fact  that  they  were  advised  by  Robert 
Nicholls  to  hold  the  stock,  and  that  Ontario  Bank  stock  was,  par- 
ticularly by  the  citizens  of  * Peterborough,  looked  upon  as  being 
absolutely  safe  and  good — a finding  which  relates  to  the  original 
retention  rather  than  the  continued  holding  from  the  year  1878 
down  to  1882,  and  later. 

I cannot  agree  that  this  stock  was  ever  set  apart  and  appro- 
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priated  for  this  legacy  so  as  to  set  up  a trust  for  the  appellant, 
as  distinguished  from  the  general  trusts  under  the  will  in  ques- 
tion. There  is  no  satisfactory  evidence  given  by  the  respondents 
of  any  actual  definite  allocation.  The  contemporary  statements 
negative  this  position ; and  in  the  accounts  filed,  and  in  the  affi- 
davit of  Hall  for  the  purpose  of  obtaining  the  administration 
order,  the  legacy  is  dealt  with  as  if  payable  out  of  the  assets 
of  the  Ann  Nicholls  estate.  Under  the  will  in  question,  the  real 
and  personal  estate  was  devised  to  the  trustees  “upon  trust  to 
invest  the  proceeds  thereof  in  such  manner  as  they  shall  deem 
most  advisable.’ ’ 

This  is  a similar  power  to  that  found  in  In  re  Smith,  [1896] 
1 Oh.  71,  “to  invest  in  such  stocks,  funds,  and  securities  as  they 
should  think  fit.”  Kekewich,  J.,  read  these  words  as  not  con- 
fined to  such  “proper”  stocks,  etc.*  because  to  give  them  a nar- 
row construction  would  be  in  effect  to  strike  them  out  of  the  will. 
He  treated  them  as  meaning  such  securities  as  the  trustees  “hon- 
estly thought  fit”  to  invest  in,  and  held  that  the  debentures,  in 
the  nature  of  a floating  security,  of  a limited  company,  payable 
to  bearer,  were  an  investment  within  the  power.  The  power  to 
invest  given  in  this  will  is  equivalent  to  a power  to  retain  such 
securities  as  they  might  invest  in.  As  Lord  Langdale  says  in 
Ames  v.  Parkinson  (1844),  7 Beav.  379,  the  executors  were  under 
no  obligation  to  sell  or  realise  securities  existing  at  the  testator’s 
death  and  afterwards  to  invest  the  proceeds  again  in  the  same 
sort  of  securities.  He  also  held  that,  under  a direction  to  invest 
out  of  his  personal  estate,  within  twelve  months  after  the  testa- 
tor’s decease,  £1,500  on  mortgages,  the  executors  were  entitled 
to  appropriate  proper  securities  belonging  to  the  testator  in  per- 
formance of  that  trust. 

Lord  Watson  in  Fraser  v.  Murdoch  (1881),  6 App.  Cas.  855, 
at.  p.  877,  says:  “A  general  power  to  retain  stocks  in  which  the 
testatrix  has  already  invested,  does  not  differ,  in  its  scope,  from 
a general  power  to  invest  in  these  stocks.  What  the  trustees  can 
do  in  the  one  case  by  making  a new,  they  can  effect  in  the 
other  case  by  retaining  an  old,  investment.  ’ ’ 

I think  this  is  also  the  result  of  the  judgments  in  In  ro 
Chapman , [1896]  2 Ch.  763,  and  in  Rawsthorne  v.  Rowley 
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(1907),  24  Times  L.R.  51,  reported  in  full  in  [1909]  1 Oh.  409, 
in  a note  to  Shaw  v.  Cates,  [1909]  1 Ch.  389.  I do  not  take  the 
observations  quoted  from  the  former  case  by  Farwell,  L.J.,  in 
the  latter,  at  p.  412,  as  dealing  with  the  principle  laid  down  by 
Lord  Watson,  but  rather  as  pointing  to  the  difference  in  the 
measure  and  class  of  responsibility  flowing  from  each  position. 

In  In  re  Chapman,  [1896]  2 Ch.  763,  the  Court  of  Appeal 
held  that  there  was  no  rule  of  law  which  compels  the  Court  to 
hold  that  an  honest  trustee  is  liable  to  make  good  loss  sus- 
tained by  retaining  an  authorised  security  in  a falling  market, 
i.e.,  a security  authorised  by  the  trust  (p.  776),  if  he  did  so 
honestly  and  prudently,  in  the  belief  that  it  was  the  best  course 
to  take  in  the  interest  of  all  parties,  unless  wilful  default,  which 
includes  want  of  ordinary  prudence  on  the  part  of  the  trustees, 
is  proved.  The  Court  examined  the  subsequent  events,  however, 
and  considered  that  it  was  not  proved  that  the  attempt  to  realise 
upon  the  mortgages  would  have  been  either  prudent  or  judicious. 
It  further  held  that  it  was  not  the  duty  of  executors  to  realise 
at  the  end  of  one  year  mortgage  investments  made  by  the  testator 
himself,  when  their  realisation  was  not  required  for  the  payment 
of  funeral  and  testamentary  expenses,  debts  and  pecuniary  lega- 
cies, and  when  the  securities  themselves  were  not  in  any  peril. 
Rigby,  L.J.,  says  that  there  is  a great  difference  between  the  duty 
of  trustees  who  have  money  in  their  possession  for  investment 
and  the  duty  of  trustees  with  respect  to  investments  for  which 
they  are  not  personally  liable,  and  which  in  their  discretion  they 
have  chosen  not  to  call  in.  Lie  affirms  that  the  Court  has  never 
laid  down,  even  with  regard  to  risky  securities  such  as  Turkish 
bonds  or  shares  in  an  unlimited  company,  that  there  is  an  abso- 
lute unvarying  obligation  on  trustees  to  call  them  in  within  the 
twelve  months,  regardless  of  the  opinion  the  executors  or  trustees 
may  have  as  to  the  prudence  or  the  advisability  of  doing  so. 
For  this  he  cites  Buxton  v.  Buxton  (1835),  1 My.  & Cr.  80,  and 
Marsden  v.  Kent  (1877),  5 Ch.  D.  598.  The  former  was  a case 
of  Mexican  bonds  which  could  only  be  realised  by  sale,  and  which 
were  sold,  some  within  thirteen  months  and  some  within  eighteen 
months.  Sir  C.  Pepys,  M.R.,  there  found  that  a considerable  de- 
preciation had  taken  place  since  the  purchase  of  the  bonds  by 
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the  testator,  and  that  the  executor  was  vigilant  and  attentive 
throughout,  and  that  he  exercised  his  best  discretion  as  to  the 
time  for  realisation.  In  the  latter  case  the  bonds  were  foreign 
railway  bonds  of  very  uncertain  value  and  rapidly  depreciating. 
They  were  sold  fifteen  months  after  the  testator  died.  Lord 
Justice  James  held  that  the  executors  were  not  liable,  the  error 
of  waiting  for  a rise  being  one  of  judgment  merely. 

These  cases  seem  to  justify  the  view  that,  if  the  trustees 
4 ‘acted  in  good  faith  and  that  their  decision  to  retain  this  stock 
was  an  honest  exercise  of  the  discretion  given  to  them  by  the 
will”  ( per  Lord  Selborne  in  Fraser  v.  Murdoch,  6 App.  Cas.  at  p. 
864),  and  if  the  will  did  in  fact  authorise  retention — for  this  is 
the  effect,  I think,  of  National  Trustees  Co.  of  Australasia  v. 
General  Finance  Co.  of  Australasia,  [1905]  A.C.  373;  Davis  v. 
Hutchings,  [1907]  1 Oh.  356;  Whicher  v.  National  Trust  Co., 

22  O.L.R.  460,  National  Trust  Co.  v.  Whicher,  [1912]  A.C.  377; 

In  re  Grindey,  [1898]  2 Ch.  593;  and  Henning  v.  Maclean 
(1901-2),  2 O.L.R.  169,  4 O.L.R.  666 — their  abstaining  from  sell- 
ing, hoping  for  a better  price,  from  1878  to  1882,  was  fairly 
justified. 

But  in  1882  the  stock  was  cut  in  half,  and  that  which  had 
been  taken  in  as  worth  $3,300,  i.e.,  66  per  cent,  on  $5,000,  became 
worth  no  more  than  one-half  of  the  par  value. 

As  I have  said,  I see  nothing  in  the  evidence  or  documents 
filed  to  warrant  the  conclusion  that  there  was  any  setting  apart 
of  this  stock  in  1881  to  answer  this  legacy.  The  statements  shew 
directly  the  opposite;  it  was  treated  as  one  of  the  assets,  and 
remained  unsold  when  others  were  realised  upon.  The  receipt 
signed  by  the  appellant  expresses  quite  the  contrary,  and  indi- 
cates an  intention  on  the  part  of  the  executors  to  sell,  upon  the 
stock  appreciating  to  the  point  of  sixty-six  cents  on  the  dollar, 
and  on  the  part  of  the  beneficiary  to  wait  for  the  remaining  $200 
only  till  that  time.  This  is  not  consistent  with  an  appropria- 
tion of  these  specific  shares,  nor,  in  view  of  the  amounts  reserved, 
of  any  specific  amount.  The  appropriation  was  to  be  in  money, 
the  amount  of  which  would  be  determined  by  the  price  realised, 
and  would  absorb  as  much  or  as  little  of  the  reserve  as  was 
necessary.  I think  the  conduct  of  the  respondents  must  be 
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judged  in  the  light  of  this  intention  and  of  the  reduction  of  the 
stock  which  occurred  next  year. 

There  is  nothing  to  indicate  the  value  of  the  sitock  immedi- 
ately or  shortly  after  the  reduction.  Probably  it  would  approxi- 
mate to  fifty  per  cent,  on  the  original  par  value,  upon  the  'belief 
that  the  reduction  had  ascertained  and  eliminated  the  total  losses 
of  the  bank,  and  that  the  stock  would  be  worth  at  least  the 
amount  to  which  it  had  been  reduced. 

The  rule  under  the  statute,  stated  in  National  Trustees  Co. 
of  Australasia  v.  General  Finance  Co.  of  Australasia,  [1905] 
A.C.  373,  is,  that  where  the  Court  finds  that  the  trustee  has  acted 
both  honestly  and  reasonably,  there  is  then  a case  for  the  Court 
to  consider  whether  the  trustee  ought  fairly  to  be  excused  for 
the  breach,  looking  at  all  the  circumstances.  This  is  approved  in 
Davis  v.  Hutchings,  [1907]  1 Ch.  356,  and  in  this  Court  in 
WMcher  v.  National  Trust  Co.,  22  O.L.R.  460. 

This  rule  is,  in  the  case  of  an  honest  trustee,  to  be  applied, 

‘ ‘carefully  no  doubt,  but  not  grudgingly : ’ ’ per  Rigby,  L.J.,  in 
Be  Roberts  (1897),  76  L.T.R.  479,  485 ; or,  as  put  by  Jessel,  M.R., 
in  In  re  Speight  (1883),  22  Ch.  D.  727,  746,  the  Court  should 
“lean  to  the  side  of  the  honest  trustee.” 

The  features  which  this  case  presents  are  unusual.  Granting 
that  the  retention  was  justified  by  the  general  optimism,  how  is 
the  retention  after  the  reduction  in  1882  to  be  treated?  There 
was  a reserve  in  hand  of  $319.40,  plus  the  $600  retained  on  the 
residuary  shares,  and  $500  more  if  the  last  statement  is  to 
govern.  Assuming  that,  after  the  reduction,  the  stock  was  worth 
and  could  be  sold  for  $2,500,  then,  with  the  $919.40  reserve,  it 
would  have  produced  a trifle  over  the  $3,300.  Innes  in  1896 
bought  twenty-two  shares — after  the  stock,  which  had  been  re- 
duced from  $3,000,000  to  $1,000,000,  had  been  increased  to 
$1,500,000 — at  120.  If  this  stock  had  been  then  sold  at  the  same 
rate,  it  would  have  realised  about  $2,100.  This  is  evidence  that 
before  the  appellant  was  entitled  to  claim  the  legacy,  the  shares 
were  saleable. 

There  is  no  evidence  one  way  or  the  other  as  to  what  the  stock 
could  have  been  sold  for  between  1882  and  1896.  The  respond- 
ents took  no  steps  to  realise,  consulted  nobody,  and  do  not  know 
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anything  about  the  price  of  the  stock  from  1882  on  until  1896, 
although  the  reduction  of  the  dividend  necessitated  their  resort 
to  some  quarter  to  keep  up  Miss  Bryson’s  interest.  In  1883, 
1884,  and  1885  she  was  paid  $360  a year,  although  the  dividend 
from  the  Ontario  Bank  stock  was  reduced  from  $300  to  $150  per 
annum. 

There  are  none  of  the  circumstances  relied  on  as  excusing  the 
trustee  in  In  re  Chapman,  [1896]  2 Oh.  763,  and  Rawsthorne  v. 
Rowley,  24  Times  L.R.  51,  [1909]  1 Ch.  409,  n.;  and,  while  there 
is  no  legal  evidence  of  sales  of  Ontario  Bank  stock  or  of  the 
prices  at  which  it  was  sold  except  in  1896,  there  is  evidence  that 
sales  and  prices  were  being  reported  in  the  daily  papers  in  1882, 
after  the  reduction  of  the  capital. 

The  case  is  not  brought  within  the  rule  stated  by  Lord 
Romilly  in  Clack  v.  Holland  (1854),  19  Beav.  262,  271,  that  the 
trustee  will  be  exonerated  “if  there  is  reasonable  ground  for 
believing  that,”  had  he  taken  steps,  “they  would  have  been  in- 
effectual. ’ 9 

Under  these  circumstances,  I come  reluctantly  to  the  conclu- 
sion that  the  trustees  have  not  discharged  the  onus  which  is  on 
them:  In  re  Brogden  (1881),  38  Ch.  D.  546;  see  pp.  567-8,  573- 
4-5 ; and  I cannot  see  that  they  acted  reasonably  in  not  selling  or 
endeavouring  to  realise  in  or  after  1882,  or  that,  under  all  the 
circumstances,  a case  is  made  out  for  their  protection  under  the 
statute.  See  Grayburn  v.  Clarkson  (1868),  L.R.  3 Ch.  605. 

The  Statute  of  Limitations  has  no  application;  the  appellant 
never  became  entitled  to  possession  until  1910:  In  re  Dive, 
[1909]  1 Ch.  328,  at  p.  336,  per  Warrington,  J. 

But  the  reserve  fund  or  the  amounts  reserved  may 
properly  be  treated  as  absorbed  by  the  loss.  There  is 
no  evidence  that  unless  sold  at  par  as  reduced,  i.e.f 
for  $2,500,  the  $3,300  would  have  been  realised.  Under 
In  re  Salmon  (1889),  42  Ch.  D.  351,  the  trustees  are  only 
liable  for  the  loss  where  they  are  held  liable  for  an  authorised 
investment  carelessly  made ; and  I think  that,  while  the  respon- 
dents have  not  satisfied  the  onus  in  one  direction,  the  appellant 
has  failed  to  prove  the  loss  accurately,  and  that  justice  will  be 
done  if  the  loss  is  measured  by  holding  the  respondents  liable  for 
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the  par  value  after  reduction  in  1882,  $2,500,  as  being  the 
amount  that  a sale  after  1882  would,  together  with  the  amounts 
reserved,  have  realised. 

This  will  also  dispose  of  the  reference  back  directed  by  Latch- 
ford,  J. — as  the  two  sums  of  $600  and  $319.40  (mentioned 
therein  as  $348.80)  are  the  amounts  previously  referred  to  as  re- 
serve on  Ontario  Bank  stock. 

The  Royal  Trust  'Company,  as  liquidators  of  the  Ontario 
Bank,  have  proved  a claim  in  this  matter  and  have  been  allowed 
a claim  on  the  amount  ordered  to  be  paid  into  Court.  Payment 
of  the  call  under  that  judgment  constitutes  a loss  which  flows 
directly  from  the  act  of  retention;  in  other  words,  from  the 
breach  of  tru^t.  It  seems  to  follow  logically  that  the  executors 
must  make  it  good. 

In  the  case  of  Graybum  v.  Clarkson , L.R.  3 Ch.  605,  a similar 
point  arose;  and  Sir  W.  Page  Wood,  L.J.,  indicated  that  the 
question  was:  “Is  that  a loss  sustained  to  the  estate  by  reason 
of  the  shares  not  having  been  sold  within  the  year?” 

It  was  not  decided,  however;  but  there  is  later  authority,  in 
Sculthorpe  v.  Tipper  (1871),  L.R.  13  Eq.  232,  where  Sir  R. 
Malins,  V.-C.,  made  the  executors  liable  for  the  loss  on  a retained 
investment,  including  the  calls  made  on  the  winding-up  (see  p. 
234  of  the  repoht),  on  the  ground  that  “where  the  property  is 
invested  in  shares  of  an  unlimited  company,  unless  a retention 
is  actually  ordered  by  the  will,  it  is  the  duty  of  the  trustees  to 
get  rid  of  it  as  soon  as  possible,  so  as  to  exonerate  the  estate  of 
the  testator  from  liability”  (pp.  240,  241). 

The  investment  in  question  here  was  an  authorised  invest- 
ment, in  respect  of  which  the  liability  of  the  trustee  is  to  make 
good  the  loss,  which  may  be  enforced  without  giving  the  trustee 
the  option  of  taking  the  security : In  re  Salmon , 42  Ch.  D.  351, 
368,  371;  In  re  Turner,  [1897]  1 Ch.  536;  but  the  better  and 
more  reasonable  practice  is,  that,  where  the  trustee  pays  the 
whole  loss,  he  may  take  the  benefit  of  the  security:  In  re  Lake, 
[1903]  1 K.B.  439.  This  will  be  of  some  benefit  in  the  case  of 
the  Ontario  Bank  stock,  as  a refund  has  already  been  announced, 
and  the  Central  Canada  Loan  Company  stock  is  a good  asset. 
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Upon  payment,  therefore,  of  the  amount  of  $2,500  into  Court, 
and  indemnifying  the  trust  estate  against  the  payment  of  the 
judgment,  the  respondents  may  retain  the  Ontario  Bank 
stock,  with  the  right  to  receive  any  refund  and  dividends  thereon, 
as  well  as  the  Central  Canada  Loan  Company  stock.  In  the 
meantime,  the  appellant  will  have  a lien  on  them : In  re  Whiteley 
(1886),  33  Ch.  D.  347,  affirmed  in  Learoyd  v.  Whiteley  (1887), 

12  App.  Cas.  727. 

I have  carefully  gone  over  the  accounts,  and  am  unable  to 
see  why  the  respondents  should  he  required  to  credit  therein  as 
received  the  sum  of  $2,101.60.  If  it  were  so  credited  as  a receipt, 
it  would  be  on  the  assumption  that  the  solicitor’s  receipt  was 
equivalent  to  that  of  the  respondents,  who  deny  his  authority 
to  collect  it.  It  never  reached  their  hands ; and,  while  they  paid 
Miss  Bryson  sums  as  yearly  interest  which  steadily  lessened, 
because  they  had  not  received  this  interest,  though  not  to  the 
full  extent  of  the  shortage,  that  is  her  affair,  and  not  that  of 
the  appellant.  If  now  credited,  it  would  in  effect  be  charging 
the  respondents  with  $2,101.60  on  balancing  their  accounts, 
which  I am  not  prepared  to  do,  upon  the  evidence  given.  . ; 

This  $2,500  will,  upon  the  finding  that  there  was  no  proper 
appropriation  of  these  shares  to  the  appellant’s  legacy — the  re- 
port not  being  disturbed  as  to  the  Peterborough  Real  Estate 
Company’s  stock  upon  that  point — be  paid  into  Court.  The 
respondents,  as  I have  indicated,  must  indemnify  the  estate 
against  the  judgment  held  by  the  Royal  Trust  Company. 

There  should  be  no  costs  of  the  appeal,  as  the  success  is  only 
partial  and  the  case  not  free  from  doubt.  The  additional  com- 
mission upon  the  $2,500  may  be  calculated  and  apportioned  by 
the  Registrar,  and  added  to  the  commission  mentioned  in  the 
schedule  to  the  report,  which  is  disturbed  to  the  extent  of  adding 
this  $2,500  and  the  consequent  division  of  commission  thereon, 
and  by  striking  out  of  the  order  appealed  from  the  direction  for 
payment  out  of  the  moneys  in  Court. 


Appeal  allowed  in  part. 
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Will — < Construction — Gift  of  Estate  to  Wife — “Wish”  as  to  her  Disposition 
of  Estate — 'Suggestion  or  Precatory  Trust. 

The  earlier  cases  on  precatory  trusts  have  been  departed  from,  and  a 
stricter  rule  now  prevails.  Words  must  not  ibe  construed  as  mandatory 
which  are  a mere  indication  of  a wish  or  a request.  The  whole  will  must 
be  looked  at,  and  the  Court  must  come  to  a conclusion  as  best  it  can  in 
construing,  not  one  particular  word,  but  the  will  as  a whole,  as  to  whe- 
ther the  alleged  beneficiary  is  or  is  not  a mere  trustee  or  whether  he 
takes  beneficially  with  a mere  superadded  expression  of  a desire  or  a 
wish  that  he  will  do  something  in  favour  of  a particular  object,  but 
without  imposing  any  legal  obligation. 

In  re  Atkinson  (1911),  80  L.J.  Oh.  370,  followed. 

The  testator  left  all  his  property  to  his  wife;  his  will,  after  several  sug- 
gestions or  recommendations  as  to  his  wife’s  conduct  after  his  decease, 
contained  this  clause:  “I  also  wish  if  you  die  soon  after  me  that  you 
will  leave  all  you  are  possessed  of  to  my  people  and  your  people  equally 
divided  between  them:”— 

Held,  looking  at  the  whole  will,  and  having  regard  to  the  fact  that  the 
“wish”  covered  the  wife’s  own  property  as  well  as  what  he  was  leaving 
her,  that  the  “wish”  was  no  more  than  a suggestion,  to  be  accepted  or 
not  by  the  wife,  but  not  amounting  to  a mandate  or  an  obligatory  trust. 

Judgment  of  Boyd,  C.,  affirmed. 


Action  for  a declaration  that  the  document  propounded  as 
the  last  will  and  testament  of  Anna  Maria  Johnson,  deceased, 
was  not  such  in  fact,  upon  the  ground  that  she  was,  when  she 
executed  it,  incompetent  to  make  a will ; and,  in  the  alternative, 
for  construction  of  her  husband’s  will,  and  a declaration  as  to 
the  estate  taken  by  her  under  her  husband’s  will. 

March  13.  The  action  was  tried  before  Boyd,  C.,  without  a 
jury,  at  Sandwich. 

J.  H.  Rodd,  for  the  plaintiff. 

F.  A.  Hough,  for  the  defendants. 

March  17.  Boyd,  C. : — At  the  close  of  the  evidence,  I held 
that  the  will  of  the  testatrix  was  well  made,  and  that  the  pro- 
bate of  it  granted  could  not  be  disturbed. 

Failing  the  direct  attack,  the  plaintiff  next  contended  that, 
as  to  the  property  coming  from  her  husband,  the  testatrix  had 
no  more  than  a life  estate  or  a life  estate  coupled  with  a trust 
for  the  ultimate  benefit  of  the  plaintiff  and  others.  This  in- 
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volves  the  proper  construction  of  the  husband’s  will,  upon  which 
I withheld  judgment  till  I had  examined  the  cases  cited. 

The  material  clauses  of  the  will  are  these.  At  the  introduc- 
tion it  is  said : “I  leave  all  my  real  and  personal  property  to 
my  dear  wife. ’ ’ Then,  towards  the  end,  it  is  said : llI  also  wish 
if  you  die  soon  after  me  that  you  will  leave  all  you  are  possessed 
of,  to  my  people  and  your  people  equally  divided  between  them, 
that  is  to  say  your  mother  and  my  mother’s  families.”  Then 
in  a codicil  he  refers  to  real  estate  purchased  after  the  date  of 
the  will,  and  says:  “ Property  known  as  the  William  McGuire 
property  to  go  to  my.  wife  to  do  as  she  see  fit  with  it.  . . . 

If  she  my  wife  die  intestate  divide  what  is  left  of  it  equally 
among  my  brothers  and  sisters  and  her  brothers  and  sisters.  . . ” 

The  husband  died  in  1907,  leaving  about  $10,000  worth  of 
property;  the  wife  died  in  1912,  and  her  property  is  about 
$17,000.  They  had  no  children.  A year  or  so  after  her  hus- 
band’s death,  the  widow  spoke  of  the  provisions  in  his  will  being 
just  and  fair  to  both  parties,  and  she  wanted  it  carried  out. 

But  five  years  after  his  death  she  apparently  changed  her 
mind,  and  thought  fit  to  give  all  her  property  among  the  mem- 
bers of  her  own  family.  I think  that  she  had  the  power  and  the 
right  to  do  this,  and  that  no  trust  is  imposed  upon  the  property 
devised  to  her  by  the  husband.  The  codicil  implies  that  she 
had  testamentary  power  over  what  came  from  her  husband,  and 
his  direction  was  only  if  she  died  intestate;  and  what  would 
have  happened  had  she  died  intestate  need  not  be  discussed. 
But  in  the  will  the  expression  used  is  that  of  a wish,  not  a 
direction;  and,  according  to  the  present  lines  of  decision,  the 
language  is  insufficient  to  create  an  obligation,  i.e.,  a legal  obliga- 
tion, enforceable  in  the  Courts. 

As  said  in  one  of  the  later  cases,  the  husband  may  have 
thought  that  the  influence  of  an  express  wish  would  be  sufficient 
to  induce  the  wife  to  apply  the  property  in  the  way  suggested; 
but  itv  was  not  put  upon  her  as  a duty,  a mandate,  or  a legal 
obligation.  He  did  not  mean  this  second  stage  of  the  transfer 
to  be  under  his  will,  but  to  be  bestowed  under  the  influence  of 
his  express  wish  and  by  the  testamentary  act  of  the  wife, 
words,  taken  literally,  would  cover  all  the  possessions  of  the 


XXIX.] 


ONTARIO  LAW  REPORTS. 


225 


wife,  however  acquired,  and  this  shews  that  he  did  not  seek 
to  control  her  free  action,  but  only  to  give  advice,  as  he  does  in 
so  many  parts  of  the  will  and  codicil,  which  need  not  be  quoted. 

The  earlier  cases  on  precatory  trusts  have  been  departed 
from,  and  a stricter  rule  now  obtains,  which  may  be  thus  ex- 
pressed : an  absolute  gift  is  not  to  be  cut  down  to  a life  interest 
merely  by  an  expression  of  the  testator  ’s  wish  that  the  donee 
shall,  by  will  or  otherwise,  dispose  of  the  property  in  favour 
of  individuals  or  families  indicated  by  the  testator. 

A wish  or  desire  so  expressed  is  no  more  than  a suggestion, 
to  be  accepted  or  not  by  the  donee,  but  not  amounting  to  a 
mandate  or  an  obligatory  trust.  This  is  the  result  of  In  re 
Hamilton , [1895]  1 Ch.  373,  affirmed,  [1895]  2 Ch.  370.  The 
modern  view,  as  thus  expounded,  is  recognised  and  acted  on  by 
Joyce,  J.,  in  a recent  case,  In  re  Conolly,  [1910]  1 Ch.  219. 

The  parting  of  the  ways  is  marked  in  our  Court  by  the  case 
decided  by  the  Chancery  Division  in  1889,  Bank  of  Montreal  v. 
Bowers,  18  O.R.  230.  The  whole  situation  is  fully  discussed 
and  the  cases  collected  in  In  re  Atkinson  (1911),  80  L.J.  Ch. 
370. 

I therefore  declare  that  there  is  no  trust  attaching  to  the 
provisions  of  the  husband’s  will,  and  that  the  wife  held  the 
property  absolutely  as  her  own. 

The  attack  upon  the  will  was  ill-advised,  in  view  of  evidence 
so  easily  procurable ; but,  as  some  benefit  accrues  from  the  con- 
struction of  the  will,  I am  disposed  to  except  this  case  from 
the  general  rule  as  to  costs  being  payable  by  the  one  who  fails 
in  the  attack,  and  to  dismiss  the  action  without  costs.  I am 
also  influenced  by  the  fact  that  the  wish  of  the  testator  was  that 
his  family  should  be  equally  benefited  with  the  family  of  his 
wife — though  he  did  not  take  effectual  steps  to  secure  that  re- 
sult. 

Action  dismissed  without  costs. 

The  plaintiff  appealed  from  the  judgment  of  Boyd,  C.,  upon 
the  question  of  the  construction  of  the  will  only. 

May  23.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 
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J.  H.  Rodd,  for  the  plaintiff,  argued  that  the  words  used  by 
the  testator  created  a precatory  trust:  Jarman  on  Wills,  5th 
ed.,  p.  357 ; Shearer  v.  Hogg  (1912),  46  S.C.R.  492.  [Meredith, 

C. J.O.,  referred  to  Farrell  v.  Farrell  (1867),  26  U.C.R.  652.] 

H.  E.  Rose , K.C.,  for  the  defendants,  pointed  out  that  the 
clause  in  question  was  to  operate  only  if  the  wife  died  soon  after 
the  testator,  whereas  she  died  five  years  afterwards;  that  the 
words  “to  leave  all  you  die  possessed  of,”  used  in  the  will, 
shewed  clearly  that  no  precatory  trust  was  intended.  In  sup- 
port of  his  contention  that  the  word  “wish”  was  not  strong 
enough  to  create  a precatory  trust,  he  referred  to  Lechmere  v. 
Lavie  (1832),  2 My.  & K.  197 ; In  re  Atkinson,  80  L.J.  Ch.  370, 
at  p.  373;  Eade  v.  Eade  (1820),  5 Madd.  118;  McMillan  v. 
McMillan  (1900),  27  A.R.  209;  Theobald  on  Wills,  Can.  ed., 
p.  753;  Hill  v.  Hill,  [1897]  1 Q.B.  483;  In  re  Williams,  [1897] 
2 Ch.  12,  at  p.  20.  Upon  the  question  of  the  uncertainty  of  the 
subject-matter,  he  referred  to  Mussoorie  Bank  Limited  v.  Ray- 
nor (1882),  7 App.  Cas.  321,  at  p.  331. 

Rodd,  in  reply,  referred  to  Wilson  v.  Graham  (1886),  12 
O.R.  469;  Re  Bethune  (1904),  7 O.L.R.  417;  Gravenor  v.  Wat- 
kins (1871),  L.R.  6 C.P.  500;  Bihbens  v.  Potter  (1879),  10  Ch. 

D.  733. 


June  26.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, C.J.O. : — The  appeal  is  limited  to  so  much  of  the  judgment 
as  declares  what  is  the  true  construction  of  the  will  of  the  testa- 
tor. 


We  are  of  opinion  that  the  judgment  is  right  and  should  be 
affirmed. 

As  the  Chancellor  points  out,  the  earlier  cases  on  precatory 
trusts  have  been  departed  from,  and  a stricter  rule  now  obtains. 

As  was  said  by  the  Master  of  the  Rolls  in  In  re  Atkinson,  80 
L.J.  Ch.  370,' 372:  “The  leaning  of  the  Courts  is  now  not  to 
construe  words  used  in  a will,  not  being  words  of  a strict  definite 
legal  character  or  words  that  are  beyond  all  doubt — equivalent 
words  in  short — as  creating  a trust.” 

What  the  Court  has  to  do  is  to  find  out  what,  upon  the  true 
construction,  was  the  meaning  of  the  testator,  rather  than  to 
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lay  hold  of  certain  words  which  in  other  wills  have  been  held  to 
create  a trust,  although  on  the  will  before  them  it  is  satisfied 
that  that  was  not  the  intention;  and,  in  construing  the  will  in 
question,  in  the  language  of  Cotton,  L.J.,  in  In  re  Adams  and 
Kensington  Vestry  (1884),  27  Ch.D.  394,  410,  “what  we  have 
to  look  at  is  the  whole  of  the  will  . . . and  if  the  confidence 

is  that  the  widow  will  do  what  is  right  as  regards  the  disposal 
of  the  property, ” we  “cannot  say  that  that  is,  on  the  true  con- 
struction of  the  will,  a trust  imposed  upon  her.” 

“The  Court  ought  to  be  very  careful  not  to  make  words 
mandatory  which  are  a mere  indication  of  a wish  or  a request. 
The  whole  will  must  he  looked  at,  and  the  Court  must  come  to 
a conclusion  as  best  it  can  in  construing,  not  one  particular 
word,  but  the  will  as  a whole,  as  to  whether  the  alleged  bene- 
ficiary is  or  is  not  a mere  trustee  or  whether  he  takes  beneficially 
with  a mere  superadded  expression  of  a desire  or  a wish  that  he 
will  do  something  in  favour  of  a particular  object,  but  without 
imposing  any  legal  obligation:”  per  the  Master  of  the  Rolls  in 
In  re  Atkinson , 80  L.J.  Ch.  370,  at  p.  373. 

Reference  may  also  he  made  to  the  statement  by  Fletcher 
Moulton,  L.J.,  in  the  same  case  (p.  374),  of  the  principle  on 
which  the  Courts  act  in  determining  whether  or  not  a precatory 
trust  is  created,  and  to  the  statement  of  Buckley,  L.J.  (pp. 
375-6),  of  the  general  principles  to  be  applied  in  such  cases. 

Applying  these  rules  and  principles,  it  is  reasonably  clear 
that  the  testator  did  not  intend  that  the  wish  which  he  ex- 
pressed as  to  the  way  in  which  his  wife  should  dispose  of  her 
property  should  he  mandatory,  but  intended  that  his  wife  should 
take  beneficially,  with  a mere  superadded  expression  of  a desire 
or  wish  that  she  should  dispose  of  it  in  the  way  indicated  by 
him. 

The  expression  of  this  wish  is  contained  in  a group  of  what 
may  properly  he  termed  suggestions  which  the  testator  makes 
as  to  his  wife’s  future  actions.  These  he  begins  with,  by  coun- 
selling her  “not  to  fret  after”  him,  as  he  has  left  her  in  good 
circumstances,  and  with  a little  care  she  “can  get  along”  with- 
out him;  then  follows  an  expression  of  his  desire  that  she  shall 
sell  the  store  property  and  “go  and  live”  with  her  mother  or 
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in  her  own  house  and  get  a lady  companion  to  live  with  her. 
Then  follows  this  expression:  “ Don’t  get  married  again  as  you 
might  get  some  one  that  will  take  all  I have  made  for  you;’’ 
then,  after  an  exhortation  to  be  good  to  her  mother,  his  desire 
is  expressed  that  she  should  keep  “old  Nellie  until  she  dies  or 
put  her  in  good  hands  so  that  she  won’t  he  abused;”  then  fol- 
low some  other  recommendations  which  it  is  not  necessary  to 
quote ; and  then  comes  that  which  is  relied  on  by  the  appellant 
as  creating  the  trust : “I  also  wish  if  you  die  soon  after  me  that 
you  will  leave  all  you  are  possessed  of  to  my  people  and  your 
people  equally  divided  between  them,  that  is  to  say  your  mother 
and  my  mother’s  families.” 

Looking  then  at  the  will  as  a whole,  and  particularly  at  that 
part  of  it  to  which  reference  has  just  been  made,  it  is  impos- 
sible to  conclude  that  the  testator  intended  to  make  it  obligatory 
on  his  wife  to  leave  all  she  was  possessed  of  in  the  way  in  which 
he  wished  that  she  should  leave  it,  and  the  proper  conclusion  is 
that  reached  by  the  Chancellor,  that  his  wish  is  “no  more  than 
a suggestion,  to  be  accepted  or  not”  by  his  wife,  “but  not 
amounting  to  a mandate  or  an  obligatory  trust.” 

The  language  in  which  the  expression  of  the  wish  is  couched 
strongly  supports  that  view;  it  is  only  if  his  wife  “dies  soon 
after”  him  that  he  wishes  the  disposition  to  be  made.  If  it 
had  been  intended  to  impose  an  obligation  on  her  to  make  the 
disposition,  one  would  have  expected  more  certainty  as  to  the 
event  in  which  his  wish  was  to  be  carried  out. 

In  addition  to  all  this,  it  is  not  the  property  he  leaves  to  her, 
but  all  the  property  she  is  possessed  of,  that-  he  wishes  her  to 
dispose  of  in  the  way  he  points  out.  That  circumstance  alone 
is  decisive  against  the  appellant’s  contention:  Eade  v.  Eade, 
5 Madd.  118 ; Leckmere  v.  Lavie,  2 My.  & K.  197 ; Parnall  v. 
Parnall  (1878),  9 Ch.D.  96;  Theobald  on  Wills,  Can.  ed.  (1908), 
p.  490. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Inglis  v.  James  Richardson  & Sons  Limited. 


Sale  of  Goods — Wheat  in  Elevator — Payment  of  Purchase-price — Wheat 
Sold  not  Separated — Damage  by  Fire  in  Elevator — Property  Passing 
— Intention — Contract — “ Track  Owen  Sound” — Payment  of  Elevator 
Charges — Notice  to  Builee — Course  of  Dealing — Wheat  Held  at  Risk  of 
Purchaser — Transactions  after  Fire — Salvage  Sale  by  Insurance  Com- 
panies— Purchase  by  Vendors — Conversion — Damages.  ‘ 

The  plaintiff  had  ordered  from  the  defendants  4,000  bushels  of  wheat,  and 
had  paid  therefor  and  obtained  from  the  defendants  orders  for  the  4,000 
bushels  upon  the  agent  in  charge  of  a railway  elevator,  at  Owen  Sound, 
where  the  defendants  had  20,000  bushels  stored,  but  had  received  only 
1,000  of  the  4,000  bushels,  and  still  held  the  orders,  when  a fire  occurred 
which  damaged  all  the  wheat  in  the  elevator.  In  the  invoices  the  sale 
was  stated  to  be  “track  Owen  Sound.”  The  plaintiff  held  the  orders  and 
allowed  the  grain  to  remain  in  the  elevator  to  suit  his  own  convenience. 
At  the  time  of  the  fire  no  specific  grain  had  been  physically  separated  and 
appropriated  to  the  plaintiff,  but  short  of  that  everything  in  the  way 
of  appropriation  by  intention  had  been  done.  The  defendants  had  marked 
the  4,000  bushels  out  of  their  books  and  had  ceased  to  insure  that 
quantity.  They  had  allowed  as  a deduction  from  the  purchase-price  the 
elevator  charges  upon  the  4,000  bushels.  All  that  was  done  accorded 
with  the  course  of  dealing  between  the  parties  in  previous  transactions. 
The  agent  of  the  railway  company  in  charge  of  the  elevator  was  aware 
of  the  various  transactions  between  the  plaintiff  and  defendants,  and 
was  ready  to  honour  the  orders  by  delivery  of  the  wheat  to  the  plain- 
tiff:— 

Held,  that  the  property  had  passed  to  the  plaintiff  before  the  fire. 

Review  of  the  authorities. 

Held,  also,  that,  even  if  the  property  in  the  wheat  was  still  in  the  de- 
fendants at  the  time  of  the  fire,  the  risk  was  the  plaintiff’s;  for  the 
defendants  intended  to  divest  themselves  of  all  dominion  over  the  wheat, 
leaving  it  for  the  plaintiff  to  demand  it  from  the  agent  when  he  wanted 
it ; and,  if  the  risk  was  the  defendants’  because  the  property  had  not 
passed,  it  would  subject  them  to  a liability,  the  duration  and  extent  of 
which  could  be  determined  only  by  the  length  of  time  which  the  plaintiff 
took  before  he  required  delivery,  and  by  the  fluctuation  of  price  during  that 
period. 

Martiineau  v.  Kitching  (1872),  L.R.  7 Q.B.  436,  and  Pew  v.  Lawrence 
(1877),  27  C.P.  402,  followed. 

After  the  fire,  the  plaintiff  demanded  his  wheat,  the  20,000  bushels  being 
damaged  only.  Both  the  elevator  man  and  the  defendants  refused,  the 
latter  alleging  that  they  had  bought  the  wheat  at  the  sale  of  the  salvage 
by  the  insurance  companies.  The  appraisal  of  the  loss  had  been  made 
on  the  assumption  that  the  defendants  alone  were  interested  in  all  the 
wheat.  The  plaintiff  did  not  assent  to  the  proceedings  to  adjust  the  loss, 
was  not  notified,  and  was  not  a party  to  the  sale:  — 

Held,  that  the  sale  vested  no  title  to  the  plaintiff’s  wheat  in  the  defend- 
ants; the  plaintiff  was  not  bound  by  the  result;  and  the  defendants  were 
liable  to  the  plaintiff  in  damages  for  the  conversion. 

Judgment  of  'Sutherland,  J.,  reversed. 

Action  for  the  return  of  money  paid  hy  the  plaintiff  to  the 
defendants  for  wheat  stored  in  an  elevator  at  Owen  Sound,  and 
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there  damaged  by  fire;  or  for  damages  for  conversion  of  the 
wheat. 


December  16  and  23.  The  action  was  tried  before  Suther- 
land, J.,  without  a jury,  at  Owen  Sound  and  Toronto. 

W.  D.  McPherson , K.C.,  and  W.  Masson , for  the  plaintiff. 

J.  J.  Maclennan,  for  the  defendants. 

January  18.  Sutherland,  J. : — The  plaintiff,  a miller,  carry- 
ing on  business  at  Inglis  Palls,  not  far  from  Owen  Sound,  had, 
for  some  time  prior  to  the  fall  of  1911,  been  purchasing  grain 
from  the  defendants,  whose  head  office  is  at  Kingston,  who  have 
a sub-office  in  Toronto,  and  who  carried  a considerable  stock 
of  wheat  in  the  'Canadian  Pacific  Railway  elevator  at  Owen 
Sound.  The  plaintiff’s  purchases  were  made  usually,  if  not 
entirely,  at  the  latter  place.  The  defendants  had,  apparently, 
no  agent  at  Owen  Sound,  but  were  in  the  habit  of  sending  word 
to  and  receiving  word  from  the  plaintiff  about  sales  of  grain, 
through  the  agent  of  the  Canadian  Pacific  Railway  Company 
in  charge  of  the  elevator  there. 

At  other  times  the  parties  communicated  directly  as  to  prices 
and  orders. 

The  usual  and  ordinary  practice  between  them  seems  to  have 
been  as  follows.  The  plaintiff,  either  personally  or  through  the 
said  elevator  agent,  would  place  an  order  with  the  defendants 
for  a certain  quantity  of  wheat  at  a stated  price,  and  the  latter 
would  thereupon  send,  through  their  Toronto  bank,  to  a bank  at 
Owen  Sound,  a written  order  in  favour  of  the  plaintiff  upon 
the  agent  in  charge  of  the  elevator,  authorising  him,  on  its 
production,  to  deliver  to  the  plaintiff  the  -number  of  bushels  of 
wheat  mentioned  therein.  Attached  to  the  order  were  an  in- 
voice and  draft.  The  plaintiff  then  went  to  the  bank  at  Owen 
Sound,  paid  the  draft,  and  received  the  order.  Later,  and  when 
he  wanted  the  wheat  in  whole  or  part,  he  applied  to  those  in 
charge  of  the  elevator  for  cars,  and  received  it. 

The  plaintiff,  probably  on  the  2nd  November,  1911,  through 
the  said  agent  in  Owen  Sound,  placed  with  the  defendants  an 
order  for  2,000  bushels  No.  1 northern  wheat  at  $1.06  per  bushel. 
The  next  day,  the  defendants  forwarded  to  a bank  in  Owen 
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Sound,  through  their  bank  at  Toronto,  the  following  docu- 
ments : — • 

1.  Invoice.  Toronto,  Ontario,  Nov.  3rd,  1911.  W.  A.  Inglis, 
Esq.,  Inglis  Falls,  Ont.,  bought  of  James  Richardson  & Sons: 
To  2,000  bushels  No.  1 northern  wheat  at  $1.06 $2,120.00 

Cr. 


By  elevation  per  bushel .$  10.00 

By  lake  freight  l^e.  per  bushel 25.00 

By  sight  draft 2,085.00 

' $2,120.00 


Track,  Owen  Sound,  order  on  elevator  attached  to  draft. 

2.  Order.  Toronto,  Nov.  3rd,  1911 : J.  L.  Simpson,  Esq., 
C.P.R.  agent,  Owen  Sound,  Ont.  Dear  Sir:  On  presentation  of 
this  order  kindly  deliver  to  W.  A.  Inglis,  Inglis  Falls,  two  thou- 
sand (2,000)  bushels  No.  1 northern  wheat:  Yours  truly,  James 
Richardson  & Sons  Limited,  per 

3.  Draft.  $2,085.00.  Toronto,  Nov.  3rd,  1911.  At  sight  pay 
to  the  order  of  the  Merchants  Bank  of  Canada,  two  thousand 
and  eighty-five  dollars,  value  received,  and  charge  to  account  of 
James  Richardson  & Sons  Limited.  This  is  to  W.  A.  Inglis, 
Esq.,  Inglis  Falls,  Ont. 

The  plaintiff  says  that  he  paid  and  took  up  the  draft  on  the 
7th  November,  and  received  the  order. 

On  the  30th  November,  the  plaintiff  by  telephone  placed  a 
further  order  with  the  defendants  for  2,000  bushels  of  the  same 
kind  of  wheat  at  $1.07  per  bushel,  and  similar  documents  were 
on  that  date  forwarded  to  Owen  Sound  by  the  defendants,  who 
also  wrote  a letter  in  which  they  say:  “We  confirm  sale  to  you 
over  ’phone  to-day,  2,000  bushels  No.  1 northern  wheat  at  $1.07 
per  bushel,  track  Owen  Sound,”  etc. 

The  plaintiff  paid  this  draft  on  the  4th  December,  and  re- 
ceived a similar  order  on  the  agent.  He  also  says  that  he  held 
the  orders  and  the  grain  remained  in  the  elevator  just  to  suit 
his  convenience.  At  any  time  he  could  telephone  those  in  charge 
of  the  elevator,  and  they  would  load  a car  for  him.  He  also 
adds  that  they  could  load  the  wheat  when  they  liked  and  make 
him  take  it  when  they  wished. 
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The  plaintiff  applied  to  the  Canadian  Pacific  agent,  and  on 
the  2nd  December  received  a car  of  1,000  bushels  on  the  first 
of  the  said  orders,  and  up  to  the  11th  December,  1911,  had  not 
apparently  obtained  the  remaining  3,000  bushels.  On  that 
date  a fire  occurred,  which  destroyed  the  elevator  in  which  the 
defendants’  wheat  of  the  kind  in  question,  in  all  about  20,000 
bushels,  was  stored,  including  the  said  3,000  bushels  belonging 
either  to  the  plaintiff  or  defendants. 

Under  these  circumstances,  the  plaintiff  contends  that,  as 
there  had  been  no  separation  by  the  defendants  of  his  wheat 
from  the  rest  of  the  wheat  of  the  same  quality,  the  agreement 
was  still  executory,  and  no  property  had  passed. 

One  of  the  cases  relied  on  in  support  of  this  view  is  Lee  v. 
Culp  (1904),  8 O.L.R.  210.  In  that  case  it  was  held  “that 
the  inference  from  the  circumstances  was  that  the  culling  was 
to  be  done  by  the  defendant  with  the  plaintiff’s  concurrence; 
that  until  the  culling  took  place  there  could  be  no  ascertain- 
ment of  the  apples  intended  to  be  sold;  that  the  property  had 
therefore  not  passed,  and  that  the  loss  must  fall  on  the  plain- 
tiff.” 

One  of  the  cases  cited  by  Teetzel,  J.,  in  Lee  v.  Culp,  is  Box 
v.  Provincial  Insurance  Co.  (1871),  18  Or.  280.  In  that  case, 
“a  warehouseman  sold  3,500  bushels  of  wheat,  part  of  a larger 
quantity  which  he  had  in  store,  and  gave  the  purchaser  a ware- 
houseman’s receipt,  under  the  statute,  acknowledging  that  he 
had  received  from  him  that  quantity  of  wheat,  to  be  delivered 
pursuant  to  his  order  to  be  endorsed  on  the  receipt.  The  3,500 
bushels  were  never  separated  from  the  other  wheat  of  the 
seller.”  It  was  held  by  the  Court  of  Appeal  that  the  purchaser 
had  an  insurable  interest.  In  that  case,  the  intention  of  the 
parties  as  to  whether  the  property  should  or  should  not  pass 
was  discussed,  and  Spragge,  C.,  puts  the  effect  of  the  conclusion 
arrived  at  as  follows  (p.  290)  : “The  judgment  of  my  brother 
Mowat  upon  the  rehearing  proceeded  upon  the  ground  that  it 
was  the  intention  of  the  parties  that  the  property  should  pass 
to  the  plaintiffs;  and  that  the  law,  carrying  out  the  intention 
of  the  parties,  transfers  the  property  where  it  appears  to  be 
the  intention  of  the  parties  that  it  should  be  transferred.  The 
learned  Chief  Justice  adopts  this  reasoning.” 
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In  Wilson  v.  Shaver  (1901),  3 O.L.R.  110,  it  was  held  that 
'‘whether  the  property  in  goods  contracted  to  be  sold  has  or  has 
not  passed  to  the  purchaser  depends  in  each  case  upon  the  in- 
tention of  the  parties,  and  the  property  may  pass  even  though 
the  goods  have  not  been  measured  and  the  price  has  not  been 
ascertained.  ’ ’ 

The  plaintiff  also  contends  that  it  was  the  duty  of  the  de- 
fendants to  place  the  wheat  in  cars  on  track  at  Owen  'Sound, 
and  that  the  invoices  so  expressed. 

The  defendants  assert  that  they  paid  all  charges  necessary 
to  have  the  wheat  placed  in  cars  on  the  track  at  Owen  Sound, 
deducting  the  lake  freight  and  elevator  charges  for  that  pur- 
pose from  the  price  of  the  grain  as  shewn  on  the  invoices,  and 
from  the  amount  of  the  drafts  drawn  on  the  plaintiff ; and 
that  the  plaintiff,  accepting  the  invoices  and  drafts  in  this  way 
when  he  paid  the  latter,  was  in  a position  then  to  settle  with 
the  elevator  people  for  all  charges  up  to  then  necessary  to  en- 
able the  wheat  to  be  placed  on  track  at  Owen  Sound,  having  the 
money  in  his  own  pocket  to  do  so. 

It  is  not  denied  by  the  plaintiff  that  the  deducted  charges 
paid  up  everything  in  the  way  of  charges  to  that  date.  The 
defendants  contend,  therefore,  that  the  contract  was,  and  the 
meaning  of  the  words  “track  Owen  Sound”  was  intended  to 
be  and  is,  on  the  basis  of  track  Owen  Sound,  all  charges  paid. 
It  could  not  well  be  contended  by  the  plaintiff,  I think,  that,  if 
he  left  the  grain  in  the  elevator  thereafter  for  any  period,  and 
there  were  further  charges,  he  could  compel  the  defendants  to 
pay  the  same. 

It  was  argued  by  counsel  for  the  defendants  that  the  plain- 
tiff had  in  the  case  of  previous  sales  paid  the  additional  ele- 
vator charges,  and  in  support  of  this  a reference  was  made  to 
his  examination  for  discovery.  This  reference  was  objected  to 
by  the  plaintiff’s  counsel,  as  the  said  examination  had  not  been 
made  part  of  the  plaintiff’s  case. 

The  course  of  dealings  previously,  the  terms  of  the  orders, 
and  the  course  of  dealing  under  the  orders  in  question,  I think, 
bear  out  the  construction  of  the  contract  placed  on  it  by  the  de- 
fendants. After  he  received  the  orders,  the  plaintiff  applied 
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for  the  grain  purchased  by  him  and  for  cars  in  which  to  re- 
ceive it  when  and  as  he  wanted  it,  without  reference  to  the  defen- 
dants at  all.  They  and  he  treated  the  grain  sold  after  the  drafts 
were  paid  and  the  orders  on  the  Canadian  Pacific  Railway  agent 
taken,  as  the  plaintiff’s.  In  some  cases  it  has  been  held  that,  if 
the  bailee  of  the  commodity  in  question  has  not  been  notified, 
the  property  does  not  pass. 

I refer  to  Coffey  v.  Quebec  Bank  (1869),  20  C.P.  110,  per 
Gwynne,  J.,  at  p.  124.  In  that  case,  also,  at  pp.  116,  117, 
Hagarty,  C.J.,  says:  “As  I understand  the  course  of  decisions 
in  our  Courts,  it  has  been  considered  that  the  usage  of  the  trade 
does  not  require  in  wheat  contracts  that  delivery  must  be  made 
‘grain  for  grain;’  that  delivery  of  the  stipulated  quantity  of 
the  article,  of  the  quality  and  character  bargained  for,  generally 
satisfies  the  contract.  ’ ’ 

In  this  case  the  defendants  did  not  directly  give  such  notice 
of  the  sales  to  the  plaintiff  to  those  in  charge  of  the  elevator. 
It  is  clear,  however,  that  the  plaintiff  must  have  shewn  the 
order  as  to  the  first  2,000  bushels  to  the  elevator  people,  when 
receiving  the  1,000  bushels,  part  thereof,  from  them.  And  it 
can  certainly  be  considered  that  as  to  this  2,000  bushels  there 
was  a notice  brought  to  the  attention  of  the  bailee  sufficient  to 
cover  the  case.  Both  the  plaintiff  and  the  elevator  people  acted 
on  that  order. 

I have  come  to  the  conclusion,  and  I find,  that  the  intention 
of  the  parties,  when  the  drafts  were  paid  and  the  orders  on  the 
elevator  agent  taken  by  the  plaintiff,  was  that  the  property  in 
the  wheat  should  pass  to  the  plaintiff. 

The  defendants  make  the  further  contention  that  “track 
Owen  Sound”  means  that  the  cars  were  to  be  provided  by  the 
plaintiff  in  which  to  receive  the  wheat. 

In  Marshall  v.  Jamieson  (1877),  42  U.C.R.  115,  a case  where 
the  contract  was  for  wheat  f.o.b.  at  Clinton,  it  was  held  to  be  the 
duty  of  the  buyer  to  provide  the  cars,  and  that  the  defendant, 
not  having  done  so  within  a reasonable  time,  could  not  recover 
in  an  action  against  the  seller  for  non-delivery  of  the  wheat. 

In  this  case,  while  the  terms  of  this  contract  are  not  identi- 
cal, it  seems  to  me  that  the  case  applies,  and  that  it  was  the 
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duty  of  the  plaintiff  to  have  provided  cars  in  which  to  receive 
his  wheat.  He  paid  the  first  draft  on  the  7th  November,  and 
took  delivery  later  on  of  1,000  bnshels  thereunder.  He  per- 
mitted the  remaining  1,000  bushels  to  be  left  in  the  elevator 
from  that  date  until  the  time  of  the  fire,  upwards  of  a month, 
when  at  any  time  he  had  a right,  under  the  order  in  his  posses- 
sion, to  get  the  wheat. 
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He  paid  the  second  draft  on  the  4th  'December,  and  allowed 
the  2,000  bushels  paid  for  by  it  to  remain  in  the  elevator  from 
that  date  till  they  were  destroyed  by  fire  on  the  11th  December. 
I think  that  in  each  case  this  delay  was  unreasonable  on  his 
part,  and  that,  the  grain  being  destroyed,  he  must  be  at  the  loss 
thereof. 

If  the  defendants  had  meantime  sold  to  other  persons  all  the 
wheat  of  the  kind  in  question,  except  the  3,000  bushels,  and 
they  had  taken  delivery  thereof,  the  3,000  bushels  would  alone 
have  been  left  in  the  elevator.  Would  not  that  have  been  his 
wheat?  His  wheat  was  part  of  the  whole  that  was  there.  All 
was  destroyed,  and  so  his  was  destroyed.  It  was  destroyed  be- 
cause he  had  delayed  to  take  delivery  for  an  unreasonable 
time. 

The  defendants  had  their  wheat  and  other  grain  in  the  ele- 
vators at  Owen  Sound  insured  under  what  is  called  a “ blanket 
policy.”  The  practice  was,  as  between  them  and  the  insurance 
company,  that  from  day  to  day  the  quantity  of  grain  going  out 
of  the  elevator  was  reported,  and  at  the  end  of  the  month  the 
premiums  were  settled  and  adjusted  on  the  basis  of  the  vary- 
ing amounts  in  the  elevator  during  the  previous  month.  The 
evidence  of  the  defendants  at  the  trial  was  to  the  effect  that 
the  insurance  on  each  of  the  2,000  bushels  in  question,  after 
payment  of  the  drafts,  was  taken  out  of  the  benefit  of  the  in- 
surance and  the  quantity  of  grain  written  off  their  own  books 
as  on  completed  sales. 

After  the  fire  which  consumed  or  damaged  a quantity  of 
grain  very  much  in  excess  of  the  20,000  bushels  of  the  kind  in 
question  herein,  the  insurance  companies,  of  which  there  were 
several  interested  in  the  loss,  proceeded  to  deal  with  the  mat- 
ter. The  underwriters  took  possession  of  the  damaged  grain, 
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It  appears  that  the  plaintiff  had  no  notice  of  this  sale.  On 


the  other  hand,  the  defendants  were  present,  made  the  highest 
offer  for  and  purchased  the  damaged  wheat,  afterwards  selling 
and  disposing  of  it.  The  plaintiff  says  'that  he  attempted  to  buy 
a quantity  of  the  damaged  grain  which  he  saw  in  a certain  bin 
at  the  elevator,  which  he  thought  was  uninjured,  and  would 
reasonably  fill  the  contracts  which  he  had  made  with  the  defen- 
dants. One  of  the  defendants,  on  the  contrary,  says  that  he  told 
the  plaintiff  he  could  take  wheat  from  ta  particular  bin,  if  he 
watched  it  himself  to  see  that  he  was  getting  what  he  desired.  I 
am  unable  to  find,  on  the  evidence,  that  any  definite  agreement 
as  to  this  was  come  to  between  the  parties  after  the  fire. 

The  plaintiff,  however,  says  that,  in  the  course  of  the  claim 
made  by  the  defendants  on  the  insurance  companies,  which  was 
for  a very  large  sum,  they  practically  treated  all  the  wheat  of 


fire  as  their  own,  ignoring  the  contention  which  they  now  put 
forward  that  the  3,000  bushels  of  wheat  claimed  by  the  plain- 
tiff should  have  been  taken  away  by  him,  was  his  at  the  time  of 
the  fire,  and  that  the  loss  of  it  should  be  borne  by  him.  The 
plaintiff  contends  that  the  defendants  are  now  estopped  from 
claiming  that  the  wheat  was  not  theirs. 

At  the  time  of  the  fire,  the  defendants  say,  they  were  un- 
aware of  the  fact  that  the  plaintiff  had  not  withdrawn  his 


3,000  bushels  from  the  elevator.  Later,  it  was  discovered  that 
there  was  apparently  more  grain  therein  than  they  were  claim- 


later 2,000,  and  finally  the  3,000  bushels  in  question.  There 
are  expressions  in  some  of  the  documents  put  in  at  the  trial  in 
which  the  defendants  speak  of  their  contract  with  the  plaintiff 
“on  track  Owen  Sound,”  and  that  they  will  stand  between 
the  insurance  companies  and  the  plaintiff  in  the  matter  of  the 
settlement  and  payment  of  their  claim  for  loss. 
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those  whom  they  thought  likely  to  purchase  that  a sale  would 
be  made,  and  put  it  up  at  auction  to  those  present  at  the  time 
indicated. 


the  kind  in  question  herein  in  the  elevator  at  the  time  of  the 


ing,  and  at  first  the  discrepancy  seemed  to  be  1,000  bushels, 
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One  of  the  defendants,  however,  says  that,  in  view  of  the 
large  loss  they  were  sustaining  in  any  event  and  the  large 
amount  of  insurance  moneys  which  they  were  claiming,  and 
which  was  involved,  and  which  they  were  seeking  to  obtain  pay- 
ment of  as  soon  as  possible,  they  made  these  references.  They 
also  point  out,  however,  that  the  insurance  companies  were 
made  aware  of  the  situation  so  far  as  the  plaintiff  was  con- 
cerned, and  a special  cheque  for  $558  was  issued  by  the  insur- 
ance companies,  payable  to  the  order  of  the  plaintiff  and  de- 
fendants jointly,  as  representing  the  relative  share  of  the  plain- 
tiff in  the  moneys  obtained  from  the  sale  of  the  salvage. 

It  appears  that,  before  he  commenced  his  action,  the  exist- 
ence of  this  cheque,  payable  as  indicated,  was  made  known  to 
the  plaintiff.  It  is  said  that  he  declined  to  accept  it.  In  any 
event  it  is  not  pretended  that  he  intimated  that  he  would  ac- 
cept it,  nor  did  he  so  indicate  at  the  trial.  I suppose  that  this 
cheque  is  still  available  for  him  if  he  will  now  accept  it.  The 
amount  thereof  approximately  represents  the  plaintiff’s  share 
of  the  salvage. 

I think  that  the  plaintiff’s  action  must  be  dismissed  with 
costs. 

The  plaintiff  appealed  from  the  judgment  of  Sutherland,  J. 

April  25.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

W.  D.  McPherson,  K.C.,  for  the  appellant.  The  contract 
called  for  delivery  on  the  tracks,  and  until  such  delivery  the 
title  did  not  pass:  Craig  v.  Beardmore  (1904),  7 O.L.R.  674; 
Heilbutt  v.  Hickson  (1872),  L.R.  7 C.P.  438,  at  p.  449;  Wilson 
v.  Shaver,  3 O.L.R.  110,  at  p.  114.  If  the  title  did  pass,  then 
the  plaintiff  was  entitled  to  the  grain  salvaged  in  the  elevator, 
and  the  defendants  are  liable  for  conversion  in  buying  this 
grain  from  the  insurance  companies : Page  v.  Cowasjee  Eduljee 
(1866),  L.R.  1 P.C.  127,  at  pp.  145,  146. 

J.  J.  Maclennan,  for  the  defendants,  the  respondents.  The 
property  had  passed  to  the  appellant  before  the  fire.  All  the 
course  of  dealing  shews  that  that  was  the  intention  of  the  par- 
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ties;  and  intention  is  the  test  that  determines  the  passing  of 
property.  And  so  the  purchaser  must  bear  the  loss : Martineau 
v.  Pitching  (1872),  L.R.  7 Q.B.  436;  Benjamin  on  Sale,  5th  ed., 
pp.  307,  320;  Russell  v.  Carrington  (1870),  42  N.Y.  118.  “ Track 
Owen  Sound”  means  that  the  cars  in  which  to  receive  the  wheat 
were  to  be  provided  by  the  plaintiff : Marshall  v.  Jamieson,  42 
U.C.R.  115. 

McPherson,  in  reply. 


June  26.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — The  3,000  bushels  of  grain  in  question  were  at 
the  time  of  the  fire  in  bin  “B,”  with  about  17,000  other  bushels 
of  the  same  kind,  and  of  course  no  specific  grain  had  been  phy- 
sically separated  and  appropriated  to  the  appellant.  What  the 
appellant  was  entitled  to  get,  when  he  chose  to  apply  for  it, 
was  3,000  bushels  out  of  a larger  quantity  owned  by  the  re- 
spondents, and  his  receipt  and  retention  of  the  orders  on  the 
Canadian  Pacific  Railway  agent  did  not  in  any  way  prevent  the 
respondents  from  selling  the  rest  of  the  grain. 


If  the  property  in  this  3,000  bushels  had  passed  to  the  ap- 
pellant, then,  subject  to  the  situation  created  by  the  subsequent 
salvage  sale,  he  must  bear  the  loss,  whereas  if  it  had  not,  the 
respondents  are  bound  to  perform  their  contract  or  pay  dam- 
ages. 

The  course  of  dealing  shews  that  everything  in  the  way  of 
appropriation  by  intention  had  been  done,  short  of  a physical 
separation  of  specific  bushels  of  grain.  The  quantity  and  price 
were  settled,  and  the  latter  was  paid  in  full.  The  respondents 
gave  the  appellant  orders  addressed  to  the  agent  of  the  Canadian 
Pacific  Railway  Company,  in  whose  elevator  the  whole  quantity 
of  wheat  was  stored,  directing  him,  on  presentation,  to  deliver 
the  wheat.  One  of  these  orders  was  acted  upon,  and  1,000 
bushels  delivered  under  it.  The  respondents,  upon  giving  the 
orders,  deducted  3,000  bushels  from  the  account  in  their  books, 
shewing  what  they  had  in  store  in  the  elevator.  They  also 
notified  their  insurers,  the  effect  of  this  being  that  insurance  on 
this  3,000  bushels  was  automatically  cancelled,  as  they  put  it. 
They  had  allowed  as  a deduction  from  the  purchase-price  the 
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charges  which  the  elevator  had  against  this  exact  quantity  of 
wheat ; and,  by  so  doing,  and  by  giving  the  order,  they  delegated 
to  the  Canadian  Pacific  Railway  agent  the  duty  of  measuring 
out  the  3,000  bushels  and  to  the  appellant  the  duty  of  paying 
the  charges  due  the  elevator.  From  the  previous  course  of  deal- 
ing, from  the  receipt  of  the  1,000  bushels,  and  from  the  evid- 
ence in  the  case,  it  is  clear  that  both  parties  treated  the  duty  of 
the  respondents  themselves  as  at  an  end,  and  that  the  subsequent 
acts  necessary  to  place  the  grain  in  cars  were  to  be  done  by  the 
Canadian  Pacific  Railway  agent,  at  the  request  of  the  appellant, 
but  at  the  cost  of  the  respondents.  The  allowance  to  the  appel- 
lant of  the  elevator  charges  was,  if  assented  to  by  him,  equivalent 
to  payment  of  this  expense  by  the  respondents  ( Coleman  v.  Mc- 
Dermott (1856),  1 E.  & A.  445)  ; and  the  words  “ track  Owen 
Sound,”  if  treated  as  imposing  a duty  to  deliver  on  the  track, 
would  not  prevent  the  property  passing,  if,  under  all  the  other 
circumstances,  it  would  do  so : Bank  of  Montreal  v.  McWhirter 
(1867),  17  C.P.  506;  Craig  v.  Beardmore,  7 O.L.R.  674.  Treated 
purely  as  'a  matter  of  intention,  the  property  would  pass,  if,  in 
what  was  done,  there  was  any  unconditional  appropriation  of 
specific  grain,  but  not  if  it  were  conditional,  as  by  a bill  of  lading 
in  favour  of  the  seller  and  not  the  buyer:  Graham  v.  Lwird  Co. 
(1909),  20  O.L.R.  11.  But  there  was  not,  nor  could  there  be,  any 
such  appropriation  of  separated  bushels  of  grain,  in  the  sense  in 
which  these  words  are  used  when  dealing  with  specific  goods. 
While  the  appellant  says,  “It  was  not  my  grain  till  it  was  on 
the  track,  ’ ’ yet  later  he  adds : ‘ ‘ They  knew  perfectly  well  at  the 
C.P.R.  that  I had  grain  bought  from  them.  I suppose  they  got 
orders  to  ship  any  time  I wanted  them,  and  any  time  I tele- 
phoned in,  they  loaded  me  a car.  They  knew  that  I was  buying 
grain  all  the  time.”  “Q.  Of  course  they  necessarily  would,  be- 
cause it  was  through  them  that  the  telegraphic  order  went?  A. 
Yes.  Q.  You  could  take  it  out  when  you  liked?  A.  I guess 
they  could  load  it  when  they  liked  and  could  make  me  take  it. 
I was  not  their  master.  I am  their  servant.  ’ ’ One  of  the  respon- 
dents, J.  A.  Richardson,  says  that  they  had  no  further  control 
over  the  grain  after  the  draft  was  paid,  and  that  he  considered 
that  the  respondents’  responsibility  was  over  when  the  order 
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went  into  the  possession  of  the  buyer,  and  that  they  were  never 
billed  for  that  grain  again.  He  also  said  that  Simpson,  who 
was  in  charge  of  the  Canadian  Pacific  Railway  elevator,  and 
Seaman,  his  assistant,  were  supposed  to  send  them  daily  re- 
ports of  the  clearances.  There  was  a difference  between  the 
appellant  and  the  respondents  as  to  whether  Seaman  had  any- 
thing to  do  with  the  last  order  for  2,000  bushels,  but  the  appel- 
lant swears  that  he  ordered  it  through  Seaman.  Upon  the  whole, 
it  may,  I think,  be  taken  as  proved  that  the  agent  of  the  Can- 
adian Pacific  Railway  Company  had  always  treated  these  orders 
when  presented  as  requiring  him  to  deliver  the  grain  represented 
therein  to  the  holder,  and  that,  if  the  appellant  had  presented 
them  promptly  before  the  fire,  they  would  have  been  honoured, 
and  that  the  agent  was  aware  of  the  various  transactions,  either 
through  his  intervention  in  placing  the  order,  or  by  subsequent 
notice  from  the  respondents.  The  appellant  swears  that  Sea- 
man was  the  Canadian  Pacific  Railway  grain  clerk,  and  that 
he  was  talking  to  the  respondents  every  day  about  the  grain, 
selling  the  grain  and  everything  else  for  them.  It  was  proved 
that  the  respondents  were  in  the  habit  of  paying  Seaman  a com- 
mission on  sales  of  grain  made  through  his  intervention. 


Intention  is  the  test  finally  applied  as  determining  the  pass- 
ing of  the  property,  and  there  is  authority  for  the  position  that, 
when  everything  has  been  done  that,  having  regard  to  the  situa- 
tion of  the  parties  and  the  position  of  the  goods  in  question, 
could  be  done,  on  the  one  hand  to  part  with  the  dominion  over 
the  goods  and  on  the  other  to  accept  the  right  to  demand  the 
goods  from  a third  party  in  lieu  of  actual  present  delivery,  the 
intention  to  pass  the  property  will  be  presumed. 

Benjamin,  in  his  5th  edition,  p.  312,  says:  “Nothing  prevents 
the  parties  from  agreeing  . . . that  the  property  shall  pass 

in  a thing  which  remains  in  the  seller’s  possession,  and  is  not 
ready  for  delivery,  as  an  unfinished  ship  . . . as  a cargo  of 

corn,  in  bulk,  sold  at  a certain  price  per  pound,  of  per  bushel.” 
But  an  examination  of  such  cases  as  Swanwick  v.  Sothern  (1839), 
9 A.  & E.  895;  Greaves  v.  Hepke  (1818),  2 B.  & Aid.  131;  Tur- 
ley v.  Bates  (1863),  2 H.  & C.  200;  Young  v.  Matthews  (1866), 
L.R.  2 C.P.  127;  Whitehouse  v.  Frost  (1810),  12  East  614 
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(now  no  longer  an  authority)  ; Snell  v.  H eight  on  { 1883),  1 Cab. 
& Ell.  95;  Boswell  v.  Kilborn  (1862),  15  Moo.  P.C.  309;  Seath 
v.  Moore  (1886),  11  App.  Cas.  350:  leads  one  readily  to  accept 
the  statement  (Benjamin,  p.  338)  that  it  is  impossible  to  de- 
duce a consistent  doctrine  as  to  when  the  property  passes,  from 
the  reported  cases  in  England,  on  the  sale  of  part  of  a larger 
bulk,  which,  he  says,  are  in  hopeless  conflict. 

In  Coffey  v.  Quebec  Bank,  20  C.P.  110,  where  the  jury  had 
found  that  there  was  an  appropriation  by  reference  to  the  two 
bins,  Galt,  J.,  says  that  without  going  very  far  the  Court  might 
assume  that  there  was  an  equal  amount  in  both  bins,  and  upon 
that  assumption  holds  that  the  property  in  the  wheat  had  passed 
to  the  purchaser.  Hagarty,  C.J.,  says  that  there  is  nothing  un- 
reasonable in  looking  on  the  warehouseman  as  acting  for  and 
under  the  presumed  authority  of  the  vendee  in  arranging  and 
preparing  the  goods  for  delivery,  and  adds  that  at  all  events 
such  a course  ought  to  be  unexceptionable  where  neither  he  (the 
warehouseman)  nor  the  vendor  contests  the  vendee’s  right,  and 
the  objection  is  only  advanced  by  a wrongdoer.  Gwynne,  J., 
puts  it  upon  the  acceptance  of  the  order  by  the  warehouseman, 
and  the  acquiescence  of  the  purchaser  in  suffering  it  to  remain 
for  seven  weeks  in  his  custody. 

In  the  case  of  Coleman  v.  McDermott  {ante)  this  Court  held 
timt,  as  the  order  for  the  grain  was  not  accepted  by  Hackett, 
in  whose  warehouse  it  lay,  it  was  not  binding  on  him,  and  that, 
therefore,  it  did  not  pass  the  property  so  as  to  put  it  beyond  the 
control  of  the  sellers.  In  that  case  it  was  decided  that  property 
in  grain  unappropriated  did  not  pass,  because  something  re- 
mained to  be  done  by  Hackett  as  the  seller’s  agent.  Here  the 
last  order  given  by  the  respondents  was  not  presented  by  the 
appellant  before  the  fire,  though  the  earlier  one  had,  no  doubt, 
been  handed  in,  as  it  was  partly  filled.  In  Bank  of  Montreal  v. 
McWhirter  {ante)  and  in  Wilson  v.  Shaver,  3 O.L.R.  110,  cited 
in  the  judgment,  the  contract  was  for  specific  goods. 

In  Boss  v.  Hurteau  (1890),  18  S.C.R.  713,  the  property  in 
1,500,000  ft.  of  lumber,  part  of  4,000,000  ft.  not  separated,  and 
kept  insured  by  the  vendor,  was  held  not  to  pass. 

In  Box  v.  Provincial  Insurance  Co.,  18  Gr.  280,  the  Court 
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held  that  “the  property  was  not  absolutely  vested  in  them 
(the  purchasers)  because  the  wheat  bought  was  mixed  with  a 
larger  quantity”  (judgment  of  Draper,  p.  289)  ; hut  that 
the  purchaser’s  right,  derivable  out  of  the  contract,  was  an  in- 
surable interest.  The  quotation  in  the  judgment  of  Sutherland, 
J.,  in  this  case,  is  from  the  dissenting  judgment  of  Spragge,  C. 

It  would,  therefore,  seem  that  the  Courts  here  have  not  ad- 
vanced beyond  the  point  of  holding  that  an  accepted  order  or 
the  proved  assent  of  the  warehouseman  will  be  a sufficient  appro- 
priation to  allow  the  property  to  pass. 


This  accords  with  the  judgment  of  Chapman,  J.,  in  Cush'ng 
v.  Breed  (1867),  96  Mass.  376,  which,  however,  suggests  that 
after  the  sale,  and  assent  of  the  warehouseman,  the  vendor  and 
purchaser  become  tenants  in  common  of  their  respective  quan- 
tities. He  says:  “The  use  of  elevators  for  the  storage  of  grain 
has  introduced  some  new  methods  of  dealing,  but  the  rights  of 
parties  who  adopt  these  methods  must  be  determined  by  the 
principles  of  the  common  law.  The  proprietors  of  the  elevator 
are  the  agents  of  the  various  parties  for  whom  they  act.  When 
several  parties  have  stored  various  parcels  of  grain  in  the  ele- 
vator, and  it  is  put  into  one  mass,  according  to  a usage  to 
which  they  must  be  deemed  to  have  assented,  they  are  tenants  in 
common  of  the  grain.  Each  is  entitled  to  such  a proportion  as 
the  quantity  placed  there  by  him  bears  to  the  whole  mass.  When 
one  of  them  sells  a certain  number  of  bushels,  it  is  a sale  of  pro- 
perty owned  by  him  in  common.  It  is  not  necessary  to  take  it 
away  in  order  to  complete  the  purchase.  If  the  vendor  gives  an 
order  on  the  agents  to  deliver  it  to  the  vendee,  and  the  agents 
accept  the  order,  and  agree  with  the  vendee  to  store  the  property 
for  him,  and  give  him  a receipt  therefor,  the  delivery  is  there- 
by complete,  and  the  property  belongs  to  the  vendee.  The  ven- 
dor has  nothing  more  to  do  to  complete  the  sale,  nor  has  he  any 
further  dominion  over  the  property.  The  agent  holds  it  as  the 
property  of  the  vendee,  owned  by  him  in  common  with  the  other 
grain  in  the  elevator.  It  is  elementary  law  that  a tenant  in 
common  of  personal  property  in  the  hands  of  an  agent  may 
sell  the  whole  or  any  part  of  his  interest  in  the  property,  by  the 
method  above  stated,  or  by  any  other  method  equivalent  to  it. 
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Actual  separation  and  taking  away  are  not  necessary  to  com- 
plete the  sale.  As  to  the  property  sold,  the  agent  acts  for  a new 
principal,  and  holds  his  property  for  him.  The  law  is  the  same, 
whether  the  proprietors  are  numerous  or  the  vendor  and  vendee 
are  owners  of  the  whole.  If  the  vendee  resells  the  whole  or  a 
part  of  what  he  has  purchased,  his  vendee  may,  by  the  same 
course  of  dealing,  become  also  a tenant  in  common  as  to  the 
part  which  he  has  bought.” 

This  would  not  be  altogether  an  innovation.  For  in  Coffey 
v.  Quebec  Bank  {ante),  Mr.  Justice  Gwynne  thinks  that  the 
judgment  in  that  case  might  be  supported  upon  a like  principle, 
namely,  that  the  necessities  of  the  trade  might  justif}^  the  Court 
in  holding,  for  the  protection  of  bond  fide  purchasers  of  grain 
stored  in  a public  warehouse,  and  not  perhaps  conveniently  cap- 
able of  separation  until  finally  removed  from  the  warehouse, 
that,  when  the  vendor  of  a part  who  is  paid  in  full,  or  the  vendee 
in  possession  of  a receipt  with  a delivery  order  endorsed  thereon, 
communicates  the  particulars  of  the  sale  and  purchase  to  the 
warehouseman,  he  eo  insianti  becomes  the  bailee  for  the  pur- 
chaser of  an  undivided  part  of  all  the  property  of  a like  de- 
scription and  quality  of  the  vendor  then  in  the  same  warehouse. 
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In  appeal,  8.C.  (1870),  20  C.P.  555,  Draper,  C.J.,  referred 
with  regret  to  the  absence  of  evidence  as  to  the  common  course 
of  dealing  in  similar  transactions,  which  might,  he  thought,  have 
been  clearly  proved,  and  speaks  of  the  endorsement  of  the 
owner’s  receipt,  and  the  proper  notification  to  the  warehouse- 
man and  his  assent,  as  being  sufficient  to  transfer  the  right  and 
interest  of  the  vendor  in  the  specified  quantity  of  grain  without 
severance;  and,  on  the  facts  of  that  case,  he  held  that  the  jury 
might  and  ought  to  have  presumed  that  the  vendor  and  the  pur- 
chasers were  tenants  in  common  of  the  whole  quantity  in  their 
respective  proportions. 

On  the  facts  of  this  case  it  is  not  a long  distance  to  go,  to 
find  that  the  warehouseman  assented  to  hold  the  3,000  bushels 
for  the  appellant.  One  of  the  orders  was  presented  and  acted 
upon ; and,  while  the  subsequent  order  was  not  formally  com- 
municated, the  evidence  leads  to  the  conclusion  that  either  Simp- 
son, the  man  in  charge  of  the  elevator,  or  Seaman,  his  clerk. 
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were  in  constant  communication  with  the  respondents  and  aware 
through  them  of  the  various  sales  and  the  amounts  thereof,  as 
well  as  of  the  names  of  the  purchasers. 

In  this  case  it  also  appears  that  the  parties  intended  the  price 
to  be  paid  before  the  grain  was  delivered,  or  put  in  a deliverable 
state,  or  appropriated,  and  this  in  itself  affords  a strong  argu- 
ment in  favour  of  an  intention  by  the  parties  that  the  property 
was  to  pass  before  the  goods  were  in  a deliverable  state  or  ap- 
propriated. 

It  is  further  quite  reasonable  to  conclude  that,  when  the  ap- 
pellant paid  for  the  goods,  it  was  to  his  benefit  that  the  pro- 
perty should  pass;  for,  if  the  respondents  had  become  insolvent, 
the  appellant  would,  if  the  property  had  passed,  have  the  goods 
as  the  security  for  his  money.  The  respondents,  so  far  as  they 
could,  parted  with  the  dominion  over  the  goods,  deducted  the 
3,000  bushels  from  their  account  with  the  elevator,  and  allowed 
the  appellant  the  elevator  charges  for  delivery  on  the  track. 
The  appellant,  in  pursuance  of  a well-known  course  of  dealing, 
acted  upon  one  order  and  left  the  rest  of  the  wheat  in  the  ele- 
vator, and,  in  the  case  where  he  presented  the  order,  actively  as- 
sented to  the  performance  by  the  elevator  man  of  the  duty  of 
delivery  on  the  track.  The  appellant  says  that  he  ordered  the 
cars  up.  The  respondents  state  that  they  were  not  billed  for 
this  grain  by  the  elevator  man  after  the  sale,  which  is  important 
in  view  of  the  decision  in  Jenner  v.  Smith  (1869),  L.R.  4 C.P. 
270. 

I think,  therefore,  that  it  is  reasonable  to  hold  that,  under 
all  the  circumstances,  the  property  had  passed  to  the  appellant 
before  the  fire. 


But  another  view  of  the  case  makes  the  question  of  the  pass- 
ing of  the  property  less  important.  Whatever  the  intention  of 
the  parties  was,  there  can  be  no  doubt  of  this,  that  the  respon- 
dents intended  to  divest  themselves  of  all  dominion  over  the 
wheat,  leaving  it  for  the  appellant  to  demand  it  from  the  ele- 
vator when  he  wanted  it.  It  was  obviously  convenient  to  deal 
with  the  wheat  in  this  way,  so  that,  when  the  appellant  re- 
sold it,  he  could  ship  it  direct  to  his  purchaser.  The  respondents 
had  marked  it  out  of  their  books  and  had  ceased  to  insure  it. 
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If  then  it  should  be  held  that  the  risk  was  in  the  respondents 
because  the  property  had  not  passed,  it  would  subject  them  to 
a liability,  the  duration  and  extent  of  which  could  only  be  deter- 
mined by  the  length  of  time  which  the  appellant  took  before  he 
required  delivery,  and  by  the  fluctuation  of  price  during  that 
period. 

In  Martineau  v.  Kitching,  L.R.  7 Q.B.  436,  it  was  held  by 
three  of  the  Judges  that,  whether  the  property  has  passed  or  not, 
yet  as,  by  the  terms  of  the  contract  of  sale,  it  was  provided  that 
the  risk,  after  the  lapse  of  two  months,  was  to  be  in  the  buyer, 
the  latter  must  bear  the  loss  by  fire,  which  occurred  after  the 
two  months  had  elapsed. 

In  that  case  Mr.  Justice  Blackburn  points  out  that  the 
property  and  risk  “are  not  inseparable.  It  may  be  very  well 
that  the  property  shall  be  in  the  one  and  the  risk  in  the  other.” 
He  expresses  the  opinion,  though  not  necessary  for  the  decision 
of  the  case,  in  view  of  the  express  stipulation  of  the  contract, 
that  when  the  weighing  is  delayed  in  consequence  of  the  inter- 
ference of  the  buyer,  so  that  the  property  did  not  pass,  even  if 
there  were  no  express  stipulation  about  risk,  yet  because  the 
non-completion  of  the  bargain  and  sale  which  would  absolutely 
transfer  the  property  was  owing  to  the  delay  of  the  purchaser, 
the  purchaser  should  bear  the  risk  just  as  much  as  if  the  pro- 
perty had  passed. 

In  Pew  v.  Lawrence  (1877),  27  C.P.  402,  Hagarty,  C.J., 
quotes  the  law  as  stated  in  Benjamin  on  Sale,  2nd  ed.,  p.  583, 
thus:  “Even  where  the  property  has  not  passed,  and  the  price 
is  to  become  payable  only  on  delivery,  yet  if  the  buyer  has  as- 
sented to  assume  the  risk  of  delivery,  he  must  pay  the  price  if 
the  goods  are  destroyed  before  delivery.  ” 

All  the  number  one  northern  wheat  was  in  bin  “B,”  and  it 
was  not,  as  stated  by  the  learned  trial  Judge,  destroyed,  but 
only  damaged.  After  the  fire,  the  appellant  demanded  his 
wheat.  He  was  met  with  a refusal  both  by  the  Canadian  Pacific 
Railway  agent  and  by  the  respondents,  the  latter  alleging  that 
they  had  bought  it  at  the  sale  of  the  salvage  by  the  insurance 
companies.  That  sale  vested  no  title  to  the  appellant’s  wheat 
in  the  respondents.  The  appraisal  of  the  loss  had  gone  forward 
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on  the  assumption,  afterwards  discovered  to  be  erroneous,  that 
the  respondents  alone  were  interested  in  all  the  wheat.  The 
evidence  is  clear  that  the  appellant  did  not  assent  to  the  pro- 
ceedings to  adjust  the  loss,  was  not  notified,  and  was  not  a party 
to  the  sale.  He  is  not  in  any  way  bound  by  its  result.  The 
insurers  could  not  sell  nor  could  the  respondents  buy  the  ap- 
pellant’s wheat. 

In  the  view  I take,  the  appellant’s  wheat,  though  damaged, 
was  his  own.  He  had  paid  for  it,  and  was  entitled  to  receive  it, 
and  the  respondents  were  wrong  in  refusing  to  let  him  have  it. 
Their  mistake  in  law  forms  no  justification  for  their  conversion 
of  it.  They  learned  during  the  adjustment  of  the  insurance  loss 
that  the  appellant ’s  grain  was  included ; but,  as  they  had  a large 
amount  involved,  they  went  ahead  and  guaranteed  the  trustee 
who  distributed  the  salvage. 

The  appellant  swears  that  after  the  fire  he  tested  the  bin  in 
which  this  wheat  was,  and  that  there  was  sufficient  there  undam- 
aged, of  which  he  produced  a sample,  to  allow  him  to  receive 
the  3,000  bushels  he  had  bought.  The  respondents  claim  that  it 
was  all  damaged  partly  by  fire  and  partly  by  smoke.  But  at 
the  trial  the  latter  refused  to  disclose  the  price  at  which  they 
had  sold  the  salvage,  which  included  this  bin,  although  the  trial 
Judge  pointed  out  that  it  was  material.  If  they  had  done  so, 
there  might  have  been  sufficient  evidence  to  have  enabled  this 
Court  to  assess  the  damages,  or  at  all  events  to  have  offered  the 
appellant  the  choice  between  accepting  that  price  or  proving  his 
damages  on  a reference. 

I think  that  the  judgment  must  be  reversed,  and  that  judg- 
ment should  be  entered  for  the  plaintiff  directing  the  respon- 
dents to  pay  him  such  damages  as  are  found  by  the  Local  Master 
at  Owen  Sound,  to  whom  a reference  must  be  had. 

The  respondents  should  pay  the  costs  of  the  trial  and  of  this 
appeal,  and  of  the  reference. 

Appeal  allowed . 
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[APPELLATE  DIVISION.] 

Bell  v.  Grand  Trunk  R.W.  Co. 

Railway — Level  Highway  Crossing — Injury  to  Person  Using — Excessive 
Speed  of  Train — Previous  Accident — “Moving  Train  Causing  Bodily 
Injury” — Railway  Act,  R.S.C.  1906,  ch.  37,  sec.  275,  sub-sec.  4 (8  <£  9 Edw. 
VII.  ch.  32,  sec.  13) — Construction  of — Impact — Knowledge  of  Rail- 
way Company — Ruling  of  Trial  Judge — Train  Moving  through  Thickly 
Peopled  Portion  of  Village — Rate  of  Speed — Protection — Charge  to 
Jury — Misdirection — Absence  of  Statutory  Warning — Finding  of  Jury 
— New  Trial. 

Sub-section  4 of  sec.  27,5  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  added 
by  8 & 9 Edw.  VII.  ch.  32,  sec.  13,  prohibits  a greater  speed  than  ten 
miles  an  hour  over  any  level  highway  crossing  (irrespective  of  local  con- 
ditions or  population)  “if  at  such  crossing  an  accident  has  happened 
subsequent  to  the  1st  day  of  January,  1900,  by  a moving  train  causing 
bodily  injury  or  death  to  a person  using  such  crossing,  unless  and 
until  such  crossing  is  protected  to  the  satisfaction  of  the  Board;”  and 
also  prohibits  a greater  speed  than  ten  miles  an  hour  where  the  Board’s 
order  providing  protection  for  the  safety  and  convenience  of  the  pub- 
lic has  not  been  complied  with:  — 

Held  (Meredith,  C.J.O.,  dissenting),  that  this  sub-section  should  not 
be  construed  so  as  to  include  accidents  other  than  those  where  know- 
ledge on  the  part  of  the  railway  company  is  obvious  or  reasonably  prob- 
able, and  where  physical  impact  by  a moving  train  causes  bodily  injury. 

The  plaintiff,  who  was  injured  at  a crossing  by  a train  travelling  at  a 
greater  speed  than  ten  miles  an  hour,  and  brought  this  action  for  dam- 
ages for  his  injury,  proved  that  a previous  accident  had  happened  at 
the  same  crossing  by  a horse  running  away  after  it  had  crossed  in 
front  of  a moving  train,  throwing  the  driver  out,  to  his  bodily  injury, 
■but  the  evidence  shewed  that  the  railway  company  had  no  notice  of 
the  accident;  and  the  jury  so  found: — 

Held,  that  there  was  no  evidence  to  go  to  the  jury  of  an  accident  such  as 
the  sub-section  mentions  having  happened;  and  it  was  the  province  of 
the  trial  Judge  to  rule  whether  the  words  of  the  sub-section  included 
sueh  an  accident  as  was  proved. 

The  trial  Judge  instructed  the  jury  that  trains  should  not  be  run 
through  a thickly  settled  portion  of  a town  or  village  at  more  than 
ten  miles  an  hour,  and  that  if  the  train  by  which  the  plaintiff  was 
injured  was  running  faster  than  ten  miles  an  hour  through  a thickly 
settled  portion  of  the  village,  the  railway  company  were  guilty  of 
negligence.  This  instruction  was  not  limited  or  modified  in  any  way, 
and  was  objected  to.  The  jury  found  that  the  company’s  negligence 
consisted  of  “excessive  speed  through  thickly  populated  districts;”  and 
added  that  they  believed  the  bell  was  not  ringing  continuously:  — 

Held,  that  the  direction  to  the  jury  was  wrong  in  not  qualifying  the 
statement  by  the  exception  contained  in  sec.  275,  as  to  protection,  and 
was  not  warranted  by  the  Railwav  Act. 

Grand  Trunk  R.W.  Co.  v.  McKay  (1903),  34  S.C.R,  81,  followed. 

Held,  therefore,  that  the  jury’s  finding  of  excessive  speed  could  not  stand. 

Held,  also,  having  regard  to  the  evidence  and  the  charge,  that  the  find- 
ing that  the  bell  was  not  ringing  continuously  was  ambiguous. 

A new  trial  was  ordered. 


1913 
June  26. 


Appeal  by  the  defendants  from  the  judgment  of  LEitch,  J.r 
at  the  trial,  upon  the  findings  of  a jury,  in  favour  of  the  plaintiff^ 
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for  the  recovery  of  $4,600,  in  an  action  for  damages  for  personal 
injuries  and  loss  sustained  'by  the  plaintiff  by  reason  of  the  colli- 
sion of  his  waggon  and  a train  of  the  defendants  at  a highway 
crossing. 

January  28  and  29.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that  under 
sub-secs.  3 and  4 of  sec.  275  of  the  Railway  Act,  R.S.C.  1906,  ch. 
37,  added  by  8 & 9 Edw.  VII.  ch.  32,  sec.  13,  impact  was  neces- 
sary in  an  accident  to  render  that  accident  sufficient  to  limit 
automatically  the  speed  at  that  crossing  to  ten  miles  an  hour. 
The  railway  company  must  have  notice  that  an  accident  had 
occurred  before  the  provisions  of  the  sub-section  would  apply: 
Grand  Trunk  R.W.  Co.  v.  McKay  (1903),  34  S.C.R.  81;  Canada 
Southern  R.W.  Co.  v.  Jackson  (1890),  17  S.'C.R.  316;  Badgeley 
v.  Grand  Trunk  R.W.  Co.  (1909),  14  O.W.R.  425.  The  section  re- 
quired that  the  accident  should  happen  “by”  a moving  train, 
not  “by  reason  of”  a moving  train. 

W.  Laidlaw,  K.C.,  and  E.  H.  Cleaver,  for  the  plaintiff,  the 
respondent,  relied  upon  the  findings  of  the  jury : Canada  Atlan- 
tic R.W.  Co.  v.  Henderson  (1899),  29  S.C.R.  632.  In  regard  to 
sub-sec.  4,  there  was  no  necessity  for  a collision  in  order  to  make 
the  provisions  of  that  statute  apply.  An  accident  could  happen 
“by  a moving  train”  without  any  impact:  Grand  Trunk  R.W. 
Co.  v.  Rosenberger  (1884),  9 S.C.R.  311,  at  p.  321;  Grand  Trunk 
R.W.  Co.  v.  Sibbald  (1892),  20  S.C.R.  259. 

McCarthy,  in  reply. 


June  26.  Hodgins,  J.A. : — The  point  chiefly  argued  was  the 
effect  given  by  the  learned  trial  Judge  to  the  first  part  of  sub- 
sec. 4 of  sec.  275  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  added 
by  8 & 9 Edw.  VII.  ch.  32,  sec.  13. 

The  original  section  forbids  the  passage  of  a train  in  or 
through  any  thickly  peopled  portion  of  any  city,  town,  or  village, 
at  a greater  speed  than  ten  miles  an  hour,  unless  the  track  is 
fenced  or  properly  protected  in  the  manner  prescribed  in  the 
Act,  or  unless  permission  is  given  by  some  regulation  or  order  of 
the  Railway  Board.  The  first  sub-section,  numbered  3,  added  in 
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1909,  deals  with  level  highway  crossings  in  such  thickly  popu- 
lated portions,  the  provision  as  to  which  is  that  the  speed  is  to  he 
similarly  limited  unless  the  crossing  is  constructed  and  thereafter 
maintained  and  protected  in  accordance  with  the  orders,  regula- 
tions and  directions  specially  issued  by  the  Railway  Committee 
of  the  Privy  Council,  or  of  the  Railway  Board,  in  force  with 
respect  to  such  crossings,  or  unless  permission  is  given  by  some 
regulation  or  order  of  the  Board. 

Sub-section  4 prohibits  a greater  speed  than  ten  miles  'an  hour 
over  any  level  highway  crossing  (irrespective  of  local  conditions 
or  population)  “ if  at  such  crossing  an  accident  has  happened  sub- 
sequent to  the  1st  day  of  January,  1900,  by  a moving  train  caus- 
ing bodily  injury  or  death  to  a person  using  such  crossing,  unless 
and  until  such  crossing  is  protected  to  the  satisfaction  of  the 
Board.” 

The  sub-section  also  prohibits  a greater  speed  than  ten  miles 
an  hour  over  a level  highway  crossing  where  the  Board’s  order 
providing  protection  for  the  safety  and  convenience  of  the  public 
has  not  been  complied  with. 

Section  292  makes  it  obligatory  on  the  railway  company,  ‘fas 
Soon  as  possible,  and  immediately  after  the  head  officers  of  the 
company  have  received  information  of  the  occurrence  upon  the 
railway  ...  of  any  accident  attended  with  personal  injury  to 
any  person  using  the  railway,  or  to  any  employee  ...  or 
whereby  any  bridge  . . . has  been  broken  or  so  damaged  as  to 
be  . . . unfit  for  immediate  use,  (to)  give  notice  thereof, 

with  full  particulars,  to  the  Board.” 

By  sec.  293,  the  Board  is  given  power  to  appoint  a person  to 
inquire  into  the  “ cause  of  and  the  circumstances  connected  with 
any  accident  or  casualty  to  life  or  property  occurring  on  any 
railway,”  and  the  Board  may  act  on  his  report. 

The  view  taken  by  the  learned  trial  Judge  was,  that  sub-sec.  4 
prohibits  a greater  speed  over  a level  highway  crossing  at  which 
an  accident  has  happened,  provided  a moving  train  was  in  some 
sense  the  cause,  even  where  there  was  no  notice  to  or  knowledge 
by  the  train  employees,  from  contact  or  otherwise,  of  the  fact 
that  such  an  accident  has  happened.  As  against  this  view  it  is 
urged  that  the  result  of  so  holding  must  be  that  the  railway  com- 
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pany,  without  knowledge  of  the  accident,  may  commit  a breach 
of  the  statute  on  which  would  follow  liability  for  damages  and 
render  its  officials  liable  to  a penalty,  by  running  its  trains  at 
speed  over  the  crossing  until  it  is  protected  to  the  satisfaction 
of  the  Board.  The  statute  should  not  be  construed  so  as  to  put 
the  company  in  that  position  and  so  to  throw  responsibility, 
without  knowledge,  upon  the  Board,  unless  it  is  plain  that  such 
is  the  intention  of  the  sub-section. 


Sub-sections  1 and  2 of  sec.  275  are  based  upon  the  knowledge 
by  the  railway  company  of  the  condition  of  its  fencing  and  of 
the  locality ; and  sub-sec.  3 is  based  upon  similar  knowledge  as  to 
level  crossings.  All  three  assume  that,  if  necessary,  and  with 
such  information,  the  Board  has  been  applied  to  or  an  order  of 
the  Railway  Committee  of  the  Privy  Council  has  been  obtained. 

The  duty  of  the  railway  company  and  of  the  Board  as  to  acci- 
dents is  set  out  in  secs.  292  and  293,  already  quoted;  and, 
although  sec.  292  does  not  include  in  its  language  persons  using 
a railway  crossing,  it  may  well  be  that,  under  sec.  2,  sub-sec.  21, 
a railway  crossing  is  comprehended  in  the  term  “ railway.  ” 

In  view  of  these  provisions,  it  would  not  be  unnatural  to  con- 
clude that  sub-sec.  4 was  intended  to  harmonise  with  the  general 
scheme  of  report  and  inspection  in  case  of  railway  accidents. 
That  scheme  is  based  upon  the  knowledge  communicated  to  the 
head  officials  and  by  them  to  the  Board ; and  it  is  assumed  in  sub- 
sec. 4 that  the  Board  shall  act  with  knowledge  of  the  condi- 
tions at  the  place  of  the  accident.  Unless,  therefore,  there  is 
something  in  the  sub-section  itself  which  makes  the  prohibition 
dependent,  not  on  knowledge,  but  on  mere  occurrence  of  an  ac- 
cident, the  sub-section  should  not  be  so  construed. 


The  words  in  it  are  “if  at  such  crossing  an  accident  has 
happened  ...  by  a moving  train  causing  bodily  injury.” 
Here  is  the  conjunction  of  a train,  moving,  presumably  in  charge 
of  a railway  crew,  and  a person  injured  by  it;  and  therefore 
knowledge  or  means  of  knowledge  on  both  sides.  The  words  are 
not  “by  reason  of  a moving  train.” 


This  'Court  has  recently  construed  the  words  “by  reason  of : 
in  Maitland  v.  Mackenzie  (1913),  28  O.L.R.  506,  as  including  an 
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accident  happening  not  from  impact  but  from  apprehension  at 
the  sudden  discovery  of  a motor  in  the  way. 

In  railway  cases  the  words  “'by  reason  of  the  railway”  have 
been  given  a wide  meaning.  See  Browne  v.  Brockville  and  Ot- 
tawa R.W.  Co.  (1860),  20  U.C.R.  202,  and  May  v.  Ontario  and 
Quebec  R.W.  Co.  (1885),  10  O.R.  70,  where  they  were  held  to 
extend  to  an  injury  sustained  on  the  railway  by  reason  of  the 
use  made  of  it. 

The  statute  says  that  the  accident  must  be  caused  “by  a 
moving  train;”  and  similar  expressions  are  found  in  other  sec- 
tions of  the  Act,  where  obviously  impact  is  necessary.  See  sec. 
294,  sub-secs.  3 and  4,  and  sec.  295. 

I think  that  the  fair  construction  of  the  sub-section  is,  that 
the  moving  train  must  be  the  actual  and  physical  cause  of  an 
accident  which  occasions  bodily  injury.  It  cannot  be  intended 
that  accidents  such  as  are  mentioned  in  the  judgment  in  Atkin- 
son v.  Grand  Trunk  R.W.  Co.  (1889),  17  O.R.  220,  or  that  which 
was  the  subject  of  that  decision,  should  operate  to  make  the  rail- 
way company  liable  not  only  for  damages  but  for  the  penalties 
imposed  by  secs.  393  and  412,  where  the  accidents  are  not  known 
to  the  company  or  its  servants. 

In  the  case  in  hand  the  respondent  merely  proved  that  an 
accident  had  happened  by  a horse  running  away  after  he  had 
crossed  in  front  of  a moving  train,  throwing  the  driver  out,  to 
his  bodily  injury.  The  driver  (Lillicrap)  told  no  one,  he  says; 
and,  upon  the  evidence,  the  appellant  company  had  no  notice  of 
the  accident  ; and  the  jury  so  found. 

If  an  accident  happening  in  that  way  is  within  the  statute, 
then  equally  so  would  be  one  where,  without  the  knowledge  of 
the  railway  employees,  the  horse  took  fright  near  the  railway 
crossing  or  after  it  had  got  past  it,  provided  that  the  accident 
happened  “at  the  crossing;”  or  where  a man,  hurrying  over  in 
front  of  a moving  train,  tripped  and  fell. 

I do  not  think  that  the  intention  of  the  sub-section  was  to 
include  accidents  other  than  those  where  knowledge  is  obvious  or 
reasonably  probable,  and  where  physical  impact  by  a moving 
train  causes  bodily  injury.  To  construe  it  otherwise  would  not 
advance  the  end  in  view,  i.e.,  the  improvement  of  conditions  at 
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level  crossings,  and  wonld  merely  render  the  railway  company 
liable  in  damages  and  pnt  the  Railway  Board  in  the  position  of 
apparently  neglecting  their  duty  without  knowing  of  its  ex- 
istence. 

There  was,  therefore,  no  evidence,  to  my  mind,  to  go  to  the 
jury  of  an  accident  such  as  the  statute  mentions  having  hap- 
pened, if  it  is  a question  of  fact.  There  was  an  accident,  and  it 
caused  bodily  injury;  but  I think  it  was  the  province  of  the 
learned  trial  Judge  to  rule  whether  the  words  of  the  sub-section 
meant  and  included  such  an  accident  as  was  proven  and  not 
disputed.  There  is,  of  course,  no  question  of  negligence  in  this 
antecedent  point;  it  is  a mere  question  of  the  sort  or  kind  of 
accident.  For  this  reason  the  cases  cited  by  the  respondent, 
such  as  Grand  Trunk  R.W.  Co.  v.  Sibbald,  20  S.C.R.  259,  and 
Grand  Trunk  R.W.  Co.  v.  Rosenberger,  9 S.C.R.  311,  are  not 
really  helpful. 

The  ruling  of  the  learned  trial  Judge  at  the  outset  on  the 
case,  having  heard  Lillicrap’s  evidence,  was  as  follows  (p.  6)  : 
“I  think  I will  rule,  Mr.  McCarthy,  that  there  was  an  accident 
there  by  reason  of  the  moving  train,  and  that  the  responsibility 
was  on  you  not  to  run  more  than  ten  miles  an  hour;”  and  he 
declined  to  reserve  it  as  a preliminary  question  to  be  determined 
before  the  trial.  Hence  it  became  part  of  the  respondent’s 
case,  and  was  so  left  to  the  jury. 

The  learned  trial  Judge  also  instructed  the  jury  (p.  136)  : 
“ There  is  another  protection  which  the  law  casts  upon  people 
crossing  tracks,  and  another  obligation  which  it  imposes  upon 
railway  companies;  that  is,  that  trains  shall  not  be  run  through 
a thickly  settled  portion  of  a town  or  village  at  more  than  ten 
miles  an  hour.”  And  again : “Now,  was  the  train  running  faster 
that  morning  than  ten  miles  an  hour  through  a thickly  settled 
portion  of  the  village?  If  it  was,  the  defendants  are  guilty  of 
negligence.  ” "This  instruction  was  not  limited  or  modified  in 
any  way,  and  was  properly  objected  to. 

The  jury  found  that  the  appellants’  negligence  consisted  of 
“excessive  speed  through  thickly  populated  districts;”  and 
added  that  they  'believed  the  bell  was  not  ringing  continuously. 

I am  of  opinion  that  this  direction  was  wrong  in  not  qualify- 
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ing  the  statement  'by  the  exception  contained  in  sec.  275,  that  is, 
as  to  protection,  and  was  not  warranted  by  the  Railway  Act  as 
interpreted  by  Grand  Trunk  R.W.  Co.  v.  McKay,  34  S.C.R.  81. 

Upon  these  two  points  the  jury  were  misdirected  as  to  the 
law,  and  their  finding  of  excessive  speed  cannot,  therefore,  stand. 

Upon  the  rest  of  the  answer,  “We  believe  the  bell  was  not 
ringing  continuously,”  a curious  error,  pointed  out  by  the  appel- 
lants ’ counsel  in  his  objection  (p.  140),  was  made  in  the  charge 
to  the  jury. 

The  respondent  was  injured  at  the  Plains  road  crossing. 
Eighteen  hundred  feet  east  of  it  is  Brant  street  crossing,  which 
the  respondent  had  travelled  over  earlier  that  morning  (p.  10). 
It  is  well  established  that  the  whistles  were  sounded  at  the  latter 
crossing  for  the  Plains  road  crossing.  (See  the  evidence  of  the 
respondent,  pp.  23,  35;  Goff,  the  engineer;  Haig,  his  fireman; 
and  others.)  This  would  be  more  than  eighty  rods  off,  and  the 
statutory  duty  as  to  whistling  for  the  crossing  in  question  was, 
therefore,  complied  with.  The  bell  is  to  “be  rung  continuously 
from  the  time  of  the  sounding  of  the  whistle”  fill  the  engine  had 
passed  the  crossing.  In  his  charge  the  learned  Judge  says  (p. 
135)  : “That  is  what  they  were  bound  by  law  to  do  here — sound 
the  whistle  eighty  rods  from  the  Brant  street  crossing.  . . . 

The  evidence  of  Waller  and  Robins  goes  to  shew  that  the  bell 
was  not  sounded  for  the  Brant  street  crossing.  . . . It  is  for 

you  to  say  whether  it  was  ringing  or  not,  that  is,  whether  it  was 
ringing  continuously  up  to  the  time  that  it  struck  this  man.” 

The  question  was,  whether,  in  fact,  the  statutory  duty  had 
been  disregarded.  That  duty  is  limited  to  80  rods  before 
reaching  the  Plains  road  crossing,  and  the  answer  may,  upon  the 
charge,  have  reference  only  to  the  duty  to  ring  prior  to  reaching 
the  Brant  street  crossing.  Breach  of  the  statutory  duty  is  not 
sufficient  unless  it  is  negligence  causing  or  contributory,  with 
other  causes,  to  the  accident  or  injury.  See  Canada  Atlantic 
R.W.  Co.  v.  Henderson,  29  S.C.R.  632.  Either  the  question  or 
the  answer  should  be  clear  upon  this  point.  Had  no  special 
objection  been  made  at  the  trial,  or  had  the  respondent  in  any 
way  attributed  his  mishap  to  the  want  of  sounding  the  bell,  or 
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to  its  'absence  prior  to  the  whistle  he  heard,  it  might  have 
altered  the  case.  But,  where  the  whole  verdict  hangs  upon 
the  statement  that  the  jury  believed  that  the  bell  was  not 
sounded  continuously,  I think  the  appellants  have  the  right  to 
insist  upon  the  objection  that  the  finding  is  ambiguous. 

There  should  be  a new  trial.  The  costs  of  the  appeal  should 
be  to  the  appellants  in  any  event,  and  the  costs  of  the  last  trial 
should  be  in  the  cause. 


Maclaren  and  Magee,  JJ.A.,  concurred. 

Meredith,  C.J.O.  (dissenting)  : — I have  had  an  opportunity 
of  reading  the  opinion  of  my  brother  Hodgins;  and,  if  the  con- 
struction he  has  given  to  the  statute  is  right,  I agree  with  the 
conclusion  to  which  he  has  come. 

I am,  however,  with  much  respect,  of  opinion  that  his  con- 
struction of  the  statute  is  too  narrow,  and  will  in  some  cases,  at 
least,  defeat  the  object  Parliament  had  in  view  in  enacting  it. 

I see  no  reason  why,  where  the  horses  a man  is  driving  over 
a crossing  at  rail  level  are  frightened  by  a moving  train  and 
run  away,  causing  bodily  injury  to  the  driver,  it  cannot  properly 
be  said  that  1 1 an  accident  has  happened  by  a moving  train  caus- 
ing bodily  injury  ...  to  a person  using  the  crossing.” 


New  trial  ordered;  Meredith,  C.J.O. , dissenting • 
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[APPELLATE  DIVISION.] 

Beer  v.  Lea. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Option — Acceptance — • 
Qualification — Statute  of  Frauds — Time  for  Acceptance — ‘‘Thirty 
Bays ” — Computation — Fraction  of  Bay — Payment  of  Specified  Portion 
of  Purchase-price  uyithin  Thirty  Bays — Necessity  for — Principal  and 
Agent — Option  Given  to  Agent  for  Sale  of  Land — Buty  of  Agent  to 
Bisclose  Fact  of  Resale. 

An  action  for  specific  performance  of  an  alleged  agreement,  for  the  sale 
:by  the  defendant  to  the  plaintiff  of  a tract  of  land,  was  dismissed  be- 
cause, although  the  plaintiff  proved  an  offer  or  option  signed  by  the 
defendant,  he  did  not  shew  an  unqualified  acceptance  of  the  offer;  and, 
therefore,  no  agreement  sufficient  to  satisfy  the  Statute  of  Frauds  was 
established. 

The  option  was  for  thirty  days,  and  was  signed  by  the  defendant  at  4 
o’clock  in  the  afternoon  of  the  first  of  the  thirty  days  for  which  it  was  to 
run:  — 

Held,  that  the  thirty  days  did  not  expire  at  4 o’clock  in  the  afternoon  of 
the  last  of  the  thirty  days;  the  plaintiff  had  The  whole  of  the  last  day 
in  which  to  accept  the  option. 

Cornfoot  v.  Royal  Exchange  Assurance  Corporation,  [1903]  2 K.B.  363, 
[19041  1 K.B.  40,  distinguished. 

Startup  v.  Macdonald  (1843),  6 Man.  & G.  593,  and  Clayton’s  Case  (27 
& 28  Eliz. ),  5 Co.  It.  la.,  followed. 

Semible,  that  the  plaintiff  was  required  by  the  terms  of  the  offer  to  pay 
a part  of  the  purchase-money  named  therein  within  the  thirty  days 
for  which  the  option  was  to  run. 

Judgment  of  Middleton,  J.,  affirmed. 

Held,  per  Middleton,  J.,  that  the  plaintiff,  having  the  option  referred  to, 
and  being  also  the  defendant’s  agent  for  sale,  could  not  purchase  until 
he  had  divested  himself  of  his  character  of  agent,  and  to  do  so  was 
bound  to  disclose  the  facts  with  relation  to  a contract  of  resale  which 
he  had  made. 

Bentley  v.  Nasmith  (1912),  46  S.C.B,.  477,  followed. 

Action  for  specific  performance  of  an  agreement  for  the  sale 
of  land. 

November  4,  1912.  The  action  was  tried  before  Middleton, 
J.,  without  a jury,  at  Toronto. 

E.  F.  B.  Johnston,  K.C.,  and  S.  W.  McKeown,  for  the  plain- 
tiffs. 

A.  W.  Anglin,  K.C.,  and  H.  A.  Reesor,  for  the  defendant 
Lea. 

Glyn  Osier,  for  the  defendant  Ogilvie. 

November  18,  1912.  Middleton,  J. : — The  defendant  Lea, 
who  owns  a block  of  some  seventeen  acres  of  land  near  Leaside 
Junction,  discussed  with  Dr.  Perry  E.  Doolittle — his  medical 
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attendant — the  sale  of  this  land.  Dr.  Doolittle,  having  in  his 

1912 

mind  some  idea  that  the  property  might  be  advantageously  used 

Beer 

V. 

Lea. 

for  a sanitarium,  undertook  to  become  Lea’s  agent  for  the  sale 
of  the  property;  and  at  the  same  time  took  an  option  upon  the 
property  in  his  own  favour.  This  dual  relationship  is  evid- 
enced by  two  documents  dated  the  1st  February,  1912,  by  one 
of  which  a ten-days’  option  is  given  to  purchase  at  $2,000  per 
acre,  and  by  the  other  terms  are  arranged  for  the  payment  of 
the  price  “in  the  event  of  Dr.  P.  E.  Doolittle  disposing  of  my 
property.”  This  document  further  provides:  “If  Dr.  Doo- 
little succeeds  in  making  the  sale  of  my  property  I agree  to 
give  him  a commission  of  two  and  a half  per  cent.” 

After  the  expiry  of  the  time  limited  by  this  option — on  the 
13th  February,  1912 — a new  arrangement  was  made,  evidenced 
by  a written  memorandum  in  the  words  following:  “In  con- 
sideration of  the  sum  of  one  dollar,  the  receipt  of  which  is  here- 
by acknowledged,  I hereby  grant  to  Dr.  P.  E.  Doolittle  a thirty- 
days’  option  to  purchase  my  property  at  Leaside,  consisting  of 
seventeen  and  three-tenths  acres,  for  the  sum  of  two  thousand 
dollars  per  acre,  along  with  the  further  sum  of  two  hundred 
and  fifty  dollars  to  be  paid  me  by  him  in  case  this  option  is  not 
exercised  on  or  before  the  22nd  inst.,  and  another  added  sum  of 
two  hundred  and  fifty  dollars  in  the  further  event  of  this  option 
not  being  exercised  on  or  before  the  third  day  of  March.  AD 
costs  of  searching  title  to  be  borne  by  you,  Joseph  N.  Lea.” 

Contemporaneously,  another  memorandum,  bearing  the  same 
date,  was  signed,  giving  the  terms  of  payment  “in  case  the  op- 
tion on  my  property  at  Leaside  is  exercised  by  Dr.  Doolittle.” 
These  terms  called  for  payment  of  $10,000  if  the  option  was 
exercised  within  the  first  ten  days  of  its  currency,  $10,250  if  ex- 
ercised within  the  next  ten  days,  and  $10,500  if  during  the  last 
ten  days.  Notwithstanding  the  argument  of  counsel,  I think 
this  is  the  meaning  of  the  document.  At  the  same  time,  the 
words  “on  completion  of  sale  only”  were  added  to  the  earlier 
document  of  the  1st  February,  relating  to  the  commission  pay- 
able, thus  shewing  that  the  relationship  of  principal  and  agent 
still  continued. 

The  option  of  the  13th  February  purports  to  be  in  considera- 
tion of  one  dollar,  but  no  money  was  actually  paid. 
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The  13th  March  was  the  thirtieth  day  after  the  giving  of  the  Middleton’  J* 
option.  The  13th  fell  on  a Wednesday.  Dr.  Doolittle  had  in-  1912 
terested  the  plaintiff  Beer  in  the  purchase.  An  interview  had  Beer 
taken  place  on  the  Monday,  when  a draft  agreement  of  purchase 
had  been  discussed.  Many  terms  had  been  assented  to,  but  no 
final  agreement  was  concluded.  It  was  then  arranged  that  the 
parties  should  meet  on  Wednesday  at  2.30  p.m.,  and  that  the 
transaction  should  be  completed.  For  the  purpose  of  avoiding 
any  uncertainty  as  to  this,  Dr.  Doolittle,  during  Wednesday 
forenoon,  telephoned  to  the  defendant  Lea  advising  him  that 
he  would  be  ready  to  close  at  the  hour  named,  and  Lea  pro- 
mised to  keep  the  appointment. 

At  the  time  stipulated  Dr.  Doolittle  and  Mr.  Beer  attended 
at  the  place  appointed,  but  Lea  did  not  put  in  an  appearance. 

Not  anticipating  any  difficulty  in  closing  the  matter  in  the  ord- 
inary mercantile  way,  by  cheque,  Dr.  Doolittle  and  his  pur- 
chaser, Beer,  had  not  money  with  them  for  the  purpose  of  mak- 
ing any  formal  payment  or  tender;  but  I find  that,  if  Lea  had 
been  present,  Mr.  Beer  was  prepared  to  make  the  cash  payment, 
i He  did  not  have  the  money  standing  to  his  credit  in  his  bank, 
but  he  had  securities  deposited  with  the  bank  entitling  him  to 
draw  to  an  amount  exceeding  that  required. 

Lea  had  in  the  meantime  learned  of  the  plans  of  the  Can- 
adian Northern  Railway  Company,  and  was  satisfied  that  he 
could  sell  the  lands  'to  the  company  at  a much  larger  price.  He 
had  the  view  that  the  option  expired  at  4 p.m.,  it  having  been 
signed  at  that  hour,  and  he  deliberately  refrained  from  attend- 
ing at  the  place  named,  for  the  purpose  of  evading  the  receiv- 
ing of  any  communication  of  the  acceptance  which  he  anticipated 
would  then  be  made. 

Doolittle  was  of  the  view  that  he  had  until  midnight  of  the 
13th  to  accept.  He  telephoned  Lea  at  6.30  p.m.,  asking  an  ex- 
planation of  his  failure  to  attend.  Lea  then  told  him  that  the 
option  expired  at  4 o’clock,  and  he  would  have  nothing  further 
to  do  with  him. 

What  then  took  place,  I think,  amounts  to  a revocation  of  the 
offer,  and  an  intimation  by  Lea  that  he  would  no  longer  sell. 

Dr.  Doolittle,  for  the  purpose  of  accepting  the  offer  within 
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the  time  limited  (in  his  view  of  the  meaning  of  the  option), 
wrote  and  mailed  a letter  to  Lea  enclosing  a marked  cheque  for 
$5,000  and  accepting  the  offer. 

This  was  not  an  adequate  acceptance,  because  the  contract 
did  not  contemplate  acceptance  by  mail.  The  letter  did  not 
reach  Lea  until  after  the  expiry  of  the  option,  upon  either 
theory.  Five  thousand  dollars  was  the  amount  of  the  marked 
cheque,  because,  in  the  course  of  the  negotiations  which  took 
place  on  Monday,  some  willingness  had  been  expressed  on  the 
part  of  Lea  to  assent  to  a variation  of  the  terms  of  the  sale  by 
reducing  the  cash  payment  from  $10,500  to  $5,000.  At  the  time 
the  cheque  was  marked,  Dr.  Doolittle  did  not  anticipate  any  at- 
tempt on  the  part  of  Lea  to  prevent  the  transaction  being  car- 
ried out,  and  anticipated  that  the  $5,000  would  be  all  that  would 
be  required. 

Fearing  that  the  mailing  of  this  letter  and  cheque  would 
not  be  sufficient,  Dr.  Doolittle  went  to  Leaside  and  met  Lea, 
well  on  in  the  evening,  and  then  gave  him  a letter  accepting  the 
offer,  together  with  an  unmarked  cheque  for  $10,500.  These 
were  not  accepted  by  Lea,  who  insisted  that  the  option  was  at 
an  end  at  4 o’clock,  and  who  further  refused  to  regard  the 
cheque  as  payment. 

At  this  time,  Dr.  Doolittle  had  only  a very  small  sum  in 
the  bank  to  his  credit;  but  I have  no  doubt  that,  if  the  cheque 
had  been  accepted  by  Lea,  Doolittle  would  have  arranged  for 
payment  in  some  way.  But,  as  a matter  of  substance,  apart  from 
form,  the  cheque  was  by  no  means  the  same  as  money. 

Lea  then  sold  the  property  to  Mr.  Ogilvie,  representing 
the  Canadian  Northern  Railway  Company,  for  $60,000.  It  is 
admitted  that  Ogilvie  took  with  notice  and  has  no  higher  posi- 
tion than  Lea  himself. 

Upon  these  facts,  I think  the  plaintiffs  fail.  I do  not  think 
that  there  was  any  acceptance  of  the  offer  before  it  was  with- 
drawn. The  option,  being  in  fact  without  consideration  and 
not  under  seal,  was  nothing  more  than  a mere  offer.  The  tele- 
phone conversation  at  6.30  p.m.  amounted  to  a withdrawal  of 
the  offer.  Up  to  that  time  there  had  been  no  acceptance. 

Beyond  this,  I think  that  the  offer  could  only  be  accepted 
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by  a cash  payment  of  the  sum  stipulated  for,  and  that  this  was  Middleton* J* 
a condition  precedent  to  the  existence  of  any  contractual  rela-  1912 
tionship : Cushing  v.  Knight  (1912),  46  S.C.R.  555. 

Mr.  Johnston  very  forcibly  contends  that  Lea  ought  to  be 

Lea. 

precluded  from  denying  that  there  was  an  acceptance  of  the 
offer  because  of  his  failure  to  attend  at  the  place  arranged  when 
the  contract  was  to  be  closed.  I cannot  follow  this.  There  can 
be  no  contract  unless  there  is  an  offer  and  an  acceptance  of 
that  offer.  If  there  is  a contract,  then  either  party  may — as  in 
Mackay  v.  Dick  (1881),  6 App.  Gas.  251 — by  his  conduct  dis- 
pense with  the  fulfilment  of  the  contract,  according  to  its  terms, 
by  the  other ; but,  so  far  as  I can  find,  it  has  nowhere  been  sug- 
gested that  one  who  has  made  an  offer  can  dispense  with  an  ac- 
ceptance and  so  create  a contractual  relationship.  There  would 
obviously  be  no  mutuality. 

Upon  a different  ground  I think,  also,  that  the  plaintiffs  fail. 

Dr.  Doolittle  was  an  agent  for  sale.  He  had  also  the  option  re- 
ferred to.  He  was  reselling  to  Beer  at  an  advance  of  $2,000.  He 
falsely  stated  to  Lea  that  he  was  selling  at  an  advance  of  $400. 

In  Bentley  v.  Nasmith  (1912),  46  S.C.R.  477,  it  was  held  that 
where  an  agent  had,  under  the  terms  of  his  employment,  a right 
himself  to  become  the  purchaser,  he  could  not  purchase  until 
he  had  divested  himself  of  his  character  as  agent,  and  that  to 
do  so  he  was  bound  to  disclose  all  the  knowledge  he  had  ac- 
quired as  to  the  probability  of  selling  at  an  increased  value; 
and,  a fortiori,  he  must  honestly  disclose  the  facts  with  relation 
to  any  contract  of  resale  which  he  may  have  already  made. 

The  question  as  to  the  duration  of  the  option  is  both  import- 
ant and  interesting.  In  Cornfoot  v.  Royal  Exchange  Assurance 
Corporation , [1903]  2 K.B.  363,  and  [1904]  1 K.B.  40,  the  Court 
of  Appeal  determined  that  thirty  days,  in  an  insurance  policy — 
whereby  a ship  was  insured  for  thirty  days  in  port  after  ar- 
rival— meant  thirty  consecutive  periods  of  twenty-four  hours, 
the  first  of  which  began  to  run  upon  the  arrival  of  the  ship  in 
port. 


I can  see  no  reason  why  the  same  meaning  should  not  be  at- 
tributed to  the  expression  in  all  contracts.  Any  attempt  to 
give  any  other  meaning  would  create  difficulty.  It  is  true  that 
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1912  but  this  rule  has  been  modified,  and  the  true  principle  now  seems 

to  be  that,  as  between  private  litigants,  the  exact  time  can  be 

v.  ascertained  when  necessary,  to  determine  the  rights  of  the  par- 

ties litigant.  See  Clarke  v.  Bradlaugh  (1881),  7 Q.B.D.  151, 
and  8 Q.B.D.  63;  Barrett  v.  Merchants  Bank  (1879),  26  Gr. 
4-09;  Broderick  v.  Broatch  (1888),  12  P.R.  561. 

The  action,  therefore,  fails ; but,  I think,  the  circumstances 
justify  me  in  dismissing  it  without  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

May  21  and  22.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  F.  B.  Johnston , K.C.,  M.  H . Ludwig,  K.C.,  and  S.  W. 
McKeown,  for  the  appellants.  The  defendant  Lea  contended 
that  the  thirty-day  option  given  to  Doolittle  at  4 p.m.  on  the 
12th  February,  1912,  expired  at  the  same  hour  on  the  13th 
March,  1912.  It  was  never  asserted  that  he  had  revoked  or  in- 
tended to  revoke  the  option;  his  only  contention  being  that  it 
had  expired,  as  the  acceptance  after  4 p.m.  was  too  late.  It 
was  Lea’s  own  action  that  prevented  the  plaintiffs  from  com- 
pleting the  transaction  at  2.30  p.m.  on  Wednesday  the  13th 
March,  and  Lea  intentionally  absented  himself  at  the  hour 
agreed  upon.  He  induced  the  plaintiffs  to  rely  upon  him,  and 
knew  that  he  had  done  so,  and  should  not  profit  by  his  own  bad 
faith.  There  was,  moreover,  a verbal  acceptance  by  Doolittle  at 
1.30  p.m.  on  the  Wednesday,  which  is  sufficient.  On  the  question 
of  time,  the  case  cited  by  the  learned  trial  Judge,  Cornfoot  v. 
Royal  Exchange  Assurance  Corporation,  [1903]  2 K.B.  363, 
[1904]  1 K.B.  40,  is  not  applicable  to  the  circumstances  of  the  ' 
case  at  bar,  and  it  is  clear  that  the  plaintiffs  had  until  mid- 
night of  the  13th  March  to  accept  the  option.  On  the  question 
of  time  they  referred  to  2 Bl.  Com.  241 ; In  re  Railway  Sleepers 
Supply  Co.  (1885),  29  Ch.D.  204;  Lester  v.  Garland  (1808),  15 
Ves.  248,  257;  Goldsmiths’  Co.  v.  West  Metropolitan  R.W.  Co., 
[1904]  1 K.B.  1,  5.  On  the  question  of  Doolittle’s  agency  and 
his  right  to  become  a purchaser,  they  referred  to  the  recent 
case  of  Kelly  v.  Enderton,  [ 1913]  A.C.  191. 
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A.  W.  Anglin,  K.C.,  and  H.  A.  Reesor,  for  the  defendant 
Lea.  The  plaintiff  Doolittle  was  attempting  as  agent  to  make  a 
concealed  profit,  and  had  failed  to  get  rid  of  his  obligation  as 
agent,  as  he  was  bound  to  do,  before  becoming  entitled  to  a 
purchaser’s  rights:  Bentley  v.  Nasmith,  46  S.C.R.  477;  Living- 
stone v.  Ross,  [1901]  A.C.  327.  The  option  was  without  con- 
sideration and  was  merely  a revocable  offer.  They  referred  to 
McIntyre  v.  Hood  (1884),  9 S.C.R.  556;  Cushing  v.  Knight, 
46  S.C.R.  555.  There  is  no  question  of  a completed  contract 
here,  but  simply  of  a revocable  option,  with  regard  to  which  all 
the  defendant  had  to  do  was  to  say  that  it  was  at  an  end,  which 
he  did. 

Glyn  Osier,  for  the  defendant  Ogilvie,  argued  that,  on  the 
question  of  time,  the  Cornfoot  case  was  applicable,  and  that, 
as  regards  the  alleged  verbal  acceptance  of  the  option,  his  client 
should  not  have  to  meet  that,  as  he  only  bought  with  notice  of 
the  written  acceptance,  and  that  was  all  that  Doolittle  relied  on. 
He  referred  to  McKay  v.  Wayland  (1911),  2 O.W.N.  741;  An- 
son on  Contracts,  13th  ed.,  p.  87,  on  the  question  of  considera- 
tion, and  the  necessity  of  stating  it  in  the  agreement. 

Johnston,  in  reply,  argued  that  the  defence  of  the  Statute 
of  Frauds  had  no  application  to  that  part  of  the  transaction 
which  turned  on  the  question  of  commission,  and  that  the  trans- 
action must  be  looked  at  as  a whole.  There  was  an  acceptance 
of  the  offer  as  a matter  of  fact,  and  it  is  a question  of  fact. 
There  was  to  be  first  the  exercise  of  the  option,  and  then  the 
payment,  and  they  were  not  to  be  considered  as  contempor- 
aneous. 

June  26.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment,  dated  the  18th  November,  1912,  which  Middleton, 
J.,  directed  to  be  entered,  after  the  trial  before  him,  sitting 
without  a jury,  at  Toronto,  on  the  4th  day  of  that  month. 

The  action  is  for  specific  performance  of  an  alleged  agree- 
ment between  the  respondent  Lea  and  the  appellant  Doolittle 
for  the  sale  by  the  former  to  the  latter  of  a tract  of  land  in  the 
township  of  York,  and  to  set  aside  and  vacate  the  registration 
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of  a conveyance  of  the  land  from  the  respondent  Lea  to  the  re- 
spondent Ogilvie. 

Beer 

The  facts  of  the  case  are  fully  stated  in  the  reasons  for  judg- 

V. 

Lea. 

ment  of  Middleton,  J.,  and  it  is  unnecessary  to  repeat  them. 

Meredith, 

C.J.O. 

In  the  view  I take,  it  is  unnecessary  to  consider  several  of 
the  questions  argued  at  the  bar,  as,  in  my  opinion,  the  action 
fails  because  no  agreement  sufficient  to  satisfy  the  Statute  of 
Frauds  was  established. 

The  appellants’  case  is  based  on  the  theory  that  there  was 
an  acceptance  by  the  appellant  Doolittle  of  the  offer  of  the  re- 
spondent Lea  of  the  12th  February,  1912  (exhibit  4),  which  con- 
stituted an  agreement  sufficiently  evidenced  to  satisfy  the  Stat- 
ute of  Frauds. 

It  is  beyond  doubt  that  the  letter  of  acceptance  of  the  13th 
March,  1912  (exhibit  7),  was  in  any  view  of  the  case  too  late, 
as  it  was  not  received  by  the  respondent  Lea  until  the  following 
day. 

The  appellants  must,  therefore,  in  order  to  succeed,  estab- 
lish the  acceptance  in  some  other  way,  and  that  they  attempt 
to  do  by  the  letter  of  the  13th  March,  1912  (exhibit  6),  which 
was  handed  by  Doolittle  to  Lea  on  the  same  day,  and  by  the 
verbal  communications  between  them  which  took  place  on  and 
before  that  day. 

Assuming  that  the  contention  of  the  appellants  that  Doolittle 
was  not  'required  by  the  terms  of  the  offer  to  pay  the  $10,500 
within  the  thirty  days  for  which  the  option  was  to  run,  a con- 
tention with  which  I do  not  agree,  is  well-founded,  one  of  the 
terms  of  the  verbal  arrangement  between  the  parties,  when  they 
met  in  Toronto,  was,  that  this  payment  should  be  $10,000,  and 
that  it  should  be  made  in  three  instalments,  $5,000  in  cash  on 
the  execution  of  the  agreement,  $2,500  in  sixty  days  thereafter, 
and  $2,500  in  six  months  from  the  date  for  payment  of  the  sec- 
ond instalment  (exhibit  13)  ; and  that  was  manifestly  a sub- 
stantial change  in  the  terms  of  payment  contained  in  the  option, 
and  there  were  other  important  variations  and  additions  dis- 
cussed, and  probably  verbally  agreed  on.  Among  these  was  a 
provision  that  the  purchaser  should  have  the  right  to  have  any 
part  of  the  land  released  from  the  ^mortgage  which  was  to  be 
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given  for  the  residue  of  the  purchase-money  on  payment  of  a 
sum  on  account  of  the  principal  which  should  he  at  the  rate  of 
$2,000  per  acre  together  with  interest  on  that  sum  up  to  the  date 
of  payment,  and  there  was  also  discussed  a provision  for  Lea 
retaining  possession  of  part  of  the  property  after  the  execution 
of  the  conveyance. 

The  acceptance  of  the  13th  March,  1912  (exhibit  6),  reads  as 
follows : — • 

“619  Sherbourne  St.,  Toronto,  March  13,  1912. 
“Joseph  H.  Lea,  Esq. 

“Dear  Sir:  I hereby  accept  the  option  I hold  on  your  pro- 
perty at  Leaside,  and  the  payments  will  be  made  on  execution 
of  deed  on  the  lines  agreed  on. 

“Yours  very  truly, 

“P.  E.  Doolittle.” 
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Meredith, 
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It  is  plain,  I think,  that  the  reference  to  the  “lines  agreed 
on”  is  to  the  verbal  arrangement  as  to  the  terms  of  payment 
which  I have  mentioned,  and  this  is  apparent  not  only  from  the 
language  used  but  also  from  the  fact  that  a tender  was  made 
of  a marked  cheque  for  $5,000,  the  amount  of  the  first  payment 
according  to  the  terms  of  that  arrangement. 

This  was  not  an  unqualified  acceptance  of  the  offer,  but  an 
acceptance  of  it  as  modified  by  the  verbal  arrangement  which 
had  been  made.  If  the  verbal  arrangement  had  passed  beyond 
the  stage  of  negotiation  and  had  resulted  in  a bargain,  but  for 
the  Statute  of  Frauds  that  bargain  might  have  been  enforced; 
but,  the  statute  being  pleaded,  it  is  not  enforceable. 

There  was  no  unqualified  acceptance  of  the  offer;  but,  as  I 
have  said,  an  acceptance  of  it  with  the  modification  I have  men- 
tioned as  having  been  verbally  made,  as  to  the  terms  of  payment 
of  the  purchase-money ; and,  therefore,  no  acceptance  sufficient 
to  constitute  a contract  the  terms  of  which  were  sufficiently 
evidenced  by  a writing  signed  by  the  respondent  Lea  to  satisfy 
the  Statute  of  Frauds. 

The  verbal  communications  relied  on  do  not  carry  the  case 
any  further.  They,  at  the  most,  evidenced  the  readiness  of  the 
appellant  Doolittle  to  accept  the  offer  subject  to  the  modifica- 
tions as  to  the  terms  of  payment,  and  probably  also  as  to  the 
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other  matters  which  were  discussed  in  connection  with  the  carry- 
ing out  of  the  sale. 

Beer- 

V. 

Lea. 

In  my  opinion,  the  judgment  should  be  affirmed  and  the  ap- 
peal dismissed  with  costs. 

Meredith, 

C.J.O. 

I should  not  have  made  any  further  reference  to  the  points 
- discussed  in  argument  and  passed  upon  by  my  brother  Middle- 
ton  but  for  his  conclusion  that  the  option  expired  at  4 o’clock 
in  the  afternoon  of  the  last  of  the  thirty  days  for  which  it  was 
to  run. 

The  view  of  my  learned  brother  was  that,  as  the  option  was 
given  at  4 o’clock  of  the  afternoon  of  the  day  on  which  it  is 
dated,  the  thirty  days  expired  at  the  same  hour  on  the  last 
of  them. 

I am  unable  to  agree  with  that  view.  Cornfoot  v.  Royal  Ex- 
change Assurance  Corporation,  [1903]  2 K.B.  363,  [1904]  1 
K.B.  40,  is,  I think,  distinguishable.  It  was  a case  of  marine 
insurance,  and  was  decided  on  the  terms  of  the  contract  which 
were  held  to  mean  that  the  thirty  days  for  which  the  risk  was 
to  continue  were  thirty  consecutive  periods  of  twenty-four  hours, 
beginning  at  the  time  of  the  ship’s  safe  mooring  in  the  bay. 

The  law  applicable  to  the  computation  of  time  where  an  act 
is  to  be  done  on  a certain  day  or  within  a certain  period  was 
fully  discussed  in  Startup  v.  Macdonald  (1843),  6 Man.  & G. 
593.  Alderson,  B.,  stated  the  general  rule  to  be  that  “wherever, 
in  cases  not  governed  by  particular  customs  of  trade,  the  par- 
ties oblige  themselves  to  the  performance  of  duties  within  a cer- 
tain number  of  days,  they  have  until  the  last  minute  of  the  last 
day,  to  perform  their  obligation”  (p.  622)  ; and  the  rule  was 
thus  stated  by  Parke,  B.  (pp.  623-4)  : “The  law  appears  to 
have  fixed  the  rule;  and  it  is  this,  that  a party  who  is  bound, 
by  contract,  to  pay  money,  or  to  do  a thing  transitory,  to  an- 
other, anywhere,  on  a certain  day,  has  the  whole  of  the  day, 
and  if  on  one  of  several  days,  the  whole  of  the  days,  for  the 
performance  of  his  part  of  the  contract;  and  until  the  whole 
day,  or  the  whole  of  the  last  day,  has  expired,  no  action  will 
lie  against  him  for  the  breach  of  such  contract.” 

The  statement  of  the  law  in  Leake  on  Contracts,  5th  ed., 
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p.  597,  is  in  accordance  with  the  opinions  expressed  in  Startup 
v.  Macdonald,  and  I know  of  no  case  which  is  in  conflict  with  it. 

No  doubt,  the  application  of  the  general  rule  may  be  ex- 
cluded by  the  terms  of  the  contract,  as  in  Cornfoot  v.  Royal 
Exchange  Assurance  Corporation,  as  well  as  in  the  other  ways 
mentioned  in  Startup  v.  Macdonald,  but  there  is  no  reason  why 
it  should  not  be  applied  in  the  case  at  bar. 

In  the  view  of  my  brother  Middleton,  there  is  no  reason  why 
the  meaning  which  he  gave  to  the  option  “ should  not  be  attri- 
buted to  the  expression  in  all  contracts/’  and  “any  attempt  to 
give  any  other  meaning  would  create  difficulty.”  With  that 
view  I disagree. 

To  treat  the  expression  ‘ ‘ day  ’ ’ as  meaning  twenty-four  hours, 
and  “days”  as  meaning  consecutive  periods  of  twenty-four 
hours,  would  add  to  the  difficulties  to  be  met  with  in  determining 
the  rights  of  parties,  the  difficulty  of  ascertaining  the  exact 
hour  at  which  the  time  began  to  run  and  the  exact  hour  at  which 
the  act  or  thing  to  be  done  was  done. 

With  great  respect  for  the  contrary  opinion  of  my  brother 
Middleton,  I prefer  what  was  said  as  long  ago  as  in  27  & 28 
Eliz.,  Clayton’s  Case,  5 Co.  R.  la.,  as  the  reason  for  resolving 
that  a lease  delivered  on  the  20th  June  at  4 o’clock  in  the  after- 
noon, the  habendum  of  which  was  for  three  years  from  hence- 
forth, should  end  the  19th  day  of  June  in  the  third  year,  “for 
the  law  in  this  computation  doth  reject,  all  fractions  and  divi- 
sions of  a day  for  the  uncertainty,  which  is  always  the  mother 
of  confusion  and  contention.” 


Arpp.  Div. 
1913 

Beer 

v. 

Lea. 

Meredith, 

C.J.O. 


Appeal  dismissed. 


266 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 


[APPELLATE  DIVISION.] 


1913 


July  2. 


Re  Modern  House  Manufacturing  Co. 
Dougherty  and  Goudy’s  Case. 


Company — Winding-up — Contributories — Contract  with  Company  to  Take 
Payment  for  Land  in  Comp  any -shares — Allotment  of  Paid-up  Shares — 
Acceptance — Effect  of  New  Arrangement  for  Payment — Bonus  Shares 
— Liability  upon , as  Unpaid  Shades. 

An  appeal  by  the  liquidator  from  the  decision  of  Middleton,  J.,  28  O.L.R. 

237,  was  dismissed,  the  'Court  being  equally  divided. 

Held,  per  Meredith,  C.J.O.,  and  Magee,  J.A.,  that  the  liquidator  was 
not  entitled  to  treat  the  respondents  as  the  holders  of  shares  subject 
to  call  in  the  liquidation  to  meet  the  liabilities  of  the  company;  the 
shares  were  issued  as  paid-up  shares,  accepted  as  paid-up  shares,  and 
as  such  they  must  be  treated  in  the  winding-up. 

Per  Maclaren  and  Hodgins,  JJ.A.,  that  the  respondents  accepted  the 
shares  on  the  terms  of  the  new  bargain  made  when  the  bond  was  given, 
and  could  not  object  if  that  resulted  in  a liability.  If  it  were  other- 
wise, the  making  of  a contract  to-day  might  be  used  as  a basis  for 
asserting  that  the  shares  were  paid-up,  while  to-morrow  that  contract 
might,  by  mutual  consent,  be  so  altered  as  to  deprive  the  company  of 
practically  the  entire  consideration  coming  to  it — the  result  of  which 
would  be  to  open  the  door  widely  for  the  creation  of%  bonus  shares, 
contrary  to  the  accepted  law  upon  that  subject. 

Review  of  the  authorities. 

In  re  Alkaline  Reduction  Syndicate  Limited  (1896),  45  W.R.  10,  In  re 
Railway  Time  Tables  Publishing  Co.  (1889),  42  'Ch.D.  98,  and  Re 
Cornwall  Furniture  Co.  (1910),  20  O.L.R.  520,  specially  referred  to. 

Appeal  by  the  liquidator  of  the  company  from  the  order  and 
decision  of  Middleton,  J.,  28  O.L.R.  237. 

May  7 and  8.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

G.  F.  Shepley,  K.C.,  for  the  liquidator,  argued  that  the  On- 
tario Companies  Act,  7 Edw.  VII.  ch.  34,  sec.  68,  applied  to  the 
formation  of  this  company,  and  that,  though  the  contributories 
were  given  time,  there  was  no  question  as  to  the  ultimate  con- 
sideration. He  referred  also  to  sec.  51  of  the  Winding-up  Act, 
R.S.O.  1906,  eh.'  144.  There  is  no  difference  between  a bond  to 
pay  money  and  one  to  convey  property ; in  both  cases  something 
is  to  be  handed  over.  The  stock  certificates  were  left  in  the 
hands  of  the  company’s  secretary,  but  the  respondents  could 
have  got  them  out  at  any  time  on  demand ; so  the  situation  is  the 
same  as  in  the  case  of  a promissory  note.  He  then  referred  to 
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In  re  Continental  and  Shipping  Butter  Co.,  Mege  and  Angier’s 
Case,  [1875]  W.N.  208,  distinguishing  the  English  Act  (30  & 
31  Viet.  ch.  131,  sec.  25)  and  cases  cited,  there  'being  no  case  in 
this  country  deciding  the  point  in  question.  The  question  is, 
whether  the  statute  requires  one  to  put  in  an  amount  equal  to 
the  amount  unpaid,  where  nothing  has  been  put  in. 

W.  M.  Douglas,  K.C.,  for  the  respondents,  argued  that  there 
was  no  subscription  whatever,  and  no  intention  to  subscribe ; as 
a consideration  for  a conveyance  of  property,  the  respondents 
were  to  get  some  cash  and  some  shares.  They  take  the  bond 
against  the  title,  not  the  shares.  The  transaction  was  not  ultra 
vires.  It  was  purely  a contract  case,  and  it  was  never  in  con- 
templation that  other  than  paid  shares  were  in  question.  The 
case  of  In  re  Continental  and  Shipping  Butter  Co.  arose  upon 
an  agreement  for  certain  rights;  it  follows  In  re  Western  of 
Canada  Oil  Lands  a7id  Works  Co.,  Carling’s  Case  (1875),  1 Ch. 
D.  115,  at  p.  124,  and  is  a case  where  registration  was  considered 
necessary.  It  does  not  apply  here.  But  here,  as  in  Carling’s 
Case,  there  was  failure  of  consideration.  The  Court  will  not 
fix  upon  a party  an  engagement  larger  than  that  into  which  he 
has  entered : see  In  re  Charles  H.  Davies  Limited,  McNicol’s  Case 
(1909),  18  O.L.R.  240;  Bloomenthal  v.  Ford,  [1897]  A.C.  156; 
Waterhouse  v.  Jamieson  (1870),  L.R.  2 Sc.  App.  29.  The  con- 
sideration moved  from  the  company,  and  the  property,  although 
the  stock  was  subscribed  for,  was  the  subject  of  a contract:  see 
Be  Wakefield  Mica  Co.,  King’s  and  Johnson’s  Cases  (1906),  7 
O.W.R.  104. 

Shepley , in  reply,  referred  to  Be  Cornwall  Furniture  Co. 
(1910),  20  O.L.R.  520,  and  Be  Clinton  Thresher  Co.  (1910),  20 
O.L.R.  555. 

July  2.  Meredith,  C.J.O. : — This  is  an  appeal  by  the  liquida- 
tor from  an  order  of  Middleton,  J.,  dated  the  25th  February, 
1913,  reversing  the  judgment  or  order  of  the  Master  in  Ordinary, 
dated  the  21st  November,  1912,  placing  the  respondents’  names 
on  the  list  of  contributories  with  respect  to  1,500  shares  each. 

I agree  with  the  conclusion  of  my  brother  Middleton. 

It  is  not  open  to  question,  I think,  that  at  no  time  was  it 
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intended  that  the  respondents  should  have  allotted  to  them  any- 
thing hut  fully  paid-up  shares,  and  the  shares  which  were 
allotted  to  them  and  in  respect  of  which  they  were  put  upon  the 
list  of  contributories  were  issued  to  and  accepted  by  them  as 
fully  paid-up  shares. 

It  is  not  disputed  that,  if  the  original  arrangement  by  which 
the  respondents  were  to  sell  the  property  to  the  company  for 
$5,000  in  cash  and  6,500  fully  paid-up  shares  of  the  company’s 
capital  stock  had  been  carried  out,  the  shares  wTould  have  been 
properly  issued  as  fully  paid-up,  and  that,  in  the  absence  of 
fraud,  no  inquiry  could  be  had  as  to  the  adequacy  of  the  con- 
sideration which  the  company  would  have  received  for  its  money 
and  shares. 

Before  the  respondents  had  made  title  to  the  property,  and 
also  before  the  time  allowed  them  to  do  so  had  expired,  for  some 
reason  not  fully  explained  in  evidence,  the  respondents  proposed 
to  the  company  that  the  6,500  fully  paid-up  shares  should  be  pre- 
sently issued  to  them,  and  that  they  should  give  to  the  company 
their  bond  conditioned  that  they  would  make  title  to  and  transfer 
the  property  to  the  company  within  thirty  days;  and  this  was 
assented  to  by  the  company,  the  shares  were  issued,  and  the 
bond  was  given. 

Three  thousand  five  hundred  of  the  shares  were  contempor- 
aneously transferred  to  Robert  Greig,  and  he  is  named  as  one 
of  the  obligors  in  the  bond. 

It  was  not  in  the  contemplation. of  any  of  the  parties  that  this 
change  in  the  arrangement  should  affect  the  character  of  the 
shares  which  the  respondents  were  to  receive,  nor  was  it  intended 
that  the  respondents  should  have  issued  to  them  any  shares  but 
the  fully  paid-up  shares  they  were  to  get  as  part  of  the  consider- 
ation they  were  to  receive  for  the  property. 

As  it  has  turned  out,  the  respondents  were  unable  to  make 
title  to  the  property  satisfactory  to  the  company,  and  have  not 
yet  done  so. 

I am  unable  to  see  how,  on  this  state  of  facts,  whatever  other 
remedy  the  company  may  have,  the  liquidator  is  entitled  to’treat 
the  respondents  as  the  holders  of  shares  subject  to  call  in  the 
liquidation  to  meet  the  liabilities  of  the  company.  The  shares 
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were  issued  as  paid-up  shares,  accepted  as  paid-up  shares,  and  as 
such  they  must  'be  treated  in  the  winding-up. 

I attach  no  significance  to  the  fact  that  the  penalty  in  the 
bond  is  only  $5,000,  although  the  par  value  of  the  shares  is 
$65,000.  The  respondents,  after  the  giving  of  the  bond,  remained 
liable  as  before  on  their  contract  to  convey  the  property,  which 
was  only  modified  by  providing  for  the  present  issue  of  the 
shares  and  for  an  extension  of  time  to  complete  the  title  to  the 
property. 

In  addition  to  the  cases  referred  to  by  my  brother  Middleton, 
In  re  Hess  Manufacturing  Co.,  Edgar  v.  Sloan  (1894),  23  S.C.R. 
644,  and  Union  Bank  v.  Morris,  Union  Bank  v.  Code  (1900),  27 
A.R.  396,  Morris  v.  Union  Bank,  Code  v.  Union  Bank  (1901),  3 
S.C.R.  594,  may  be  referred  to ; and  it  may  be  pointed  out  that 
in  the  latter  case  the  decision  of  the  Supreme  Court  proceeded 
on  the  ground  that  under  the  then  Companies  Act  of  Canada, 
under  which  the  company  had  been  incorporated,  in  order  to  en- 
title a shareholder  to  pay  for  his  shares  otherwise  than  in  cash 
there  must  be  an  agreement  in  writing  so  providing  deposited 
with  the  Secretary  of  State  at  or  before  the  issue  of  the  shares, 
a provision  which  is  not  found  in  the  Ontario  Act  under  which 
the  company  whose  shares  are  in  question  was  incorporated. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 

Magee,  J.A. : — I agree. 

Hodgins,  J.A. : — This  appeal  was  argued  before  us  by  the 
appellant,  the  liquidator  of  the  company,  on  the  assumption  that 
sec.  51  of  the  Dominion  Winding-up  Act,  R.S.C.  1906,  ch.  144, 
and  sec.  68  of  the  Ontario  Companies  Act,  1907,  7 Edw.  VII. 
ch.  34,  governed  the  liability  of  the  respondents,  in  view  of  the 
winding-up  having  intervened.  On  behalf  of  the  respondents 
the  position  taken  was,  as  stated  in  the  judgment  appealed  from, 
that,  in  view  of  the  contract  of  the  4th  March,  1910,  under  which 
the  shares  to  be  given  were  to  be  paid-up  shares,  no  liability 
could  attach  to  the  respondents  as  for  unpaid  shares. 

There  is  no  dispute  about  the  facts  except  upon  one  point 
which  I shall  mention  later.  The  company  was  incorporated 
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under  the  Ontario  Companies  Act  on  the  31st  January,  1910,  and 
had  power  under  its  charter  to  acquire  by  purchase,  exchange, 
or  other  legal  title,  timber  limits,  houses,  vessels  of  every  descrip- 
tion, etc.,  etc.,  and  under  the  Ontario  Companies  Act,  to  take 
or  otherwise  acquire  and  hold  shares  in  any  other  company, 
having  objects  altogether  or  in  part  similar  to  those  of  the  com- 
pany or  carrying  on  any  business  capable  of  being  conducted  so 
as,  directly  or  indirectly,  to  benefit  the  company.  Pursuant  to 
these  powers,  an  agreement  dated  the  4th  March,  1910,  was  made 
between  the  respondents  and  the  company,  which  agreement  was 
accepted  and  approved  by  the  directors  on  the  same  day,  and  by 
the  shareholders  on  the  9th  March,  1910.  This  agreement  was 
preceded  'by  a general  meeting  of  the  provisional  directors,  at 
which  the  by-laws  were  adopted;  the  same  being  subsequently 
confirmed  at  a meeting  of  the  shareholders  held  on  the  1st 
February,  1910. 


No  directors  were  elected  at  this  meeting,  but  the  provisional 
directors  continued  to  meet  and  to  act  for  the  company  at  the 
meetings  I have  referred  to.  By  the  agreement  in  question  the 
appellants  contracted  and  agreed  to  sell  certain  timber  rights 
and  timber,  all  the  capital  stock  of  “Lakes  Lumbering  Limited” 
(a  saw  mill  company),  and  other  assets  thereof,  for  the  consider- 
ation expressed  in  the  agreement.  That  consideration  was  the 
sum  of  $5,000  in  cash  and  6,500  fully  paid  shares  (of  $10  each) 
of  the  capital  stock  of  the  company.  The  said  6,500  shares  were 
to  be  allotted  and  issued  to  the  respondents  upon  the  vesting  in 
the  company  of  the  title  to  the  said  shares,  and  the  said  sum  of 
$5,000  was  to  be  payable,  $2,500  on  the  1st  May,  1910,  and  the 
balance  after  the  company  had  sold  to  subscribers  of  its  capital 
stock  8,500  shares,  and  $25,000  had  been  paid  into  the  treasury 
thereon.  Time  was  made  the  essence  of  this  agreement,  and  the 
company  had  twenty  days  to  examine  the  titles  to  the  said  assets, 
and  if,  withinthat  time,  the  company  furnished  the  respondents 
with  any  objections  which  they  should  be  unable  or  unwilling  to 
remove,  and  which  the  company  would  not  waive,  the  agree- 
ment was  to  be  null  and  void. 

On  the  11th  March,  1910,  at  a meeting  of  the  directors,  the 
secretary  and  solicitor,  Mr.  M.  P.  Yandervoort,  reported  his  in- 
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vestigation  of  the  titles  through  his  agents,  which  apparently  was 
not  satisfactory;  and  the  minute  of  the  meeting  states  that  the 
respondents  were  communicated  with,  and  that,  inasmuch  as 
transfers  and  conveyances  were  required  from  the  recorded 
owners  of  the  timber  to  the  respondents,  the  options  held  by 
them  not  being  acceptable,  and  as  it  would  take  some  days  to 
complete  the  transfers,  and  that  the  respondents  stated  “that  it 
would  be  a matter  of  great  convenience  if  the  company  would  issue 
the  6,500  shares  to  them  at  the  present  time,  and  after  considera- 
tion the  company  agreed  to  do  so,  upon  Messrs.  Dougherty  and 
Goudy  entering  into  a bond  for  $5,000  to  the  effect  that  the 
transfers  would  be  executed  and  delivered  and  the  titles  to  the 
said  timber  and  other  assets  vested  in  the  company  within  thirty 
days  from  the  date  thereof,”  pursuant  thereto  the  following 
motion  was  carried:  “That  the  said  6,500  shares  be  and  the 
same  are  hereby  allotted  to  Dougherty  and  Goudy,  same  to  be 
delivered  to  them  upon  the  aforesaid  bond  being  executed  and 
delivered  to  the  company.” 

It  is  to  be  noted  that  it  is  not  stated  whose  convenience  was 
. being  served,  whether  the  company’s  or  the  respondents’,  and 
that  the  shares  are  not  referred  to  as  paid-up  shares. 

In  pursuance  of  the  foregoing,  a bond  was  taken  from  the 
respondents  which  read  as  follows : — 

“Know  all  men  by  these  presents  that  we,  Lyman  M. 
Dougherty  and  R.  J.  Goudy,  both  of  the  city  of  Toronto,  are 
severally  held  and  firmly  bound  unto  the  Modern  House  Manu- 
facturing Company  Limited,  its  successors  and  assigns,  and 
Robert  Greig,  his  heirs,  executors,  administrators,  and  assigns, 
each  in  the  penal  sum  of  five  thousand  dollars,  to  be  paid  to  the 
Modern  House  Manufacturing  Company  Limited,  its  successors 
and  assigns,  and  for  the  payment  well  and  truly  to  be  made, 
we,  the  said  Lyman  M.  Dougherty  and  R.  J.  Goudy,  bind  our- 
selves and  each  of  our  heirs,  executors,  and  administrators,  firm- 
ly by  these  presents. 

“Sealed  with  our  seals  and  dated  the  14th  day  of  March, 
1910. 

“Whereas  by  agreement  made  between  the  said  Lyman  M. 
Dougherty  and  R.  J.  Goudy  and  the  Modern  House  Manufactur- 
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ing  Company  Limited,  dated, the  4th  day  of  March,  1910,  a copy 
of  which  agreement  is  hereto  attached,  the  said  Lyman  M. 
Dougherty  and  R.  J.  Goudy  agreed  to  sell,  transfer,  and  assign 
unto  the  Modern  House  Manufacturing  Company  Limited,  the 
timber,  buildings,  stock,  chattels,  fixtures,  and  other  assets  there- 
in described,  in  consideration  of  the  payment  of  five  thousand 
dollars  in  cash  and  6,500  shares  of  the  paid-up  stock  of  the 
Modern  House  Manufacturing  Company  Limited. 

“And  whereas  the  necessary  conveyances  and  transfers 
vesting  in  the  Modern  House  Manufacturing  Company  Limited 
the  said  timber,  buildings,  stock,  chattels,  fixtures,  and  other 
assets,  have  not  yet  been  completed  by  execution  and  delivery. 

“And  whereas  the  said  Lyman  M.  Dougherty  and  R.  J. 
Goudy  have  requested  immediate  issue  of  the  said  6,500  shares 
of  paid-up  capital  of  the  company. 

“And  whereas  the  said  Modern  House  Manufacturing  Com- 
pany Limited  has  agreed  to  forthwith  issue  and  deliver  the  said 
stock  in  consideration  of  the  said  Lyman  M.  Dougherty  and  R. 
J.  Goudy  entering  into  this  bond. 

“Now  therefore  the  condition  of  the  above  written  obli- 
gation is  such  that  if  the  said  Lyman  M.  Dougherty  and  R.  J. 
Goudy  execute  and  deliver,  within  thirty  days  from  the  date 
herewith,  proper  conveyances  and  transfers  vesting  the  title  to 
the  said  timber,  buildings,  stock,  chattels,  fixtures,  and  other  as- 
sets, in  the  Modem  House  Manufacturing  Company  Limited, 
the  above  obligation  shall  be  void,  otherwise  the  same  shall  be 
and  remain  in  full  force  and  virtue. 

“As  witness  the  hands  and  seals  of  the  said  Lyman  M. 
Dougherty  and  R.  J.  Goudy  this  day  of  March,  1910. 

“Signed,  sealed,  and  delivered 

in  the  presence  of  “Lyman  M.  Dougherty. 

“M.  P.  Vandervoort.  “R.  J.  Goudy/ 9 

Prior  to  the  date  of  the  bond  (which,  it  is  said,  had  not  been 
dated  when  it  was  signed),  namely,  on  the  11th  March,  1910, 
certificate  No.  9 for  6,500  fully  paid  shares  was  issued  to  the  re- 
spondents. Afterwards,  and  probably  on  the  14th  March,  1910 
()a  transfer  on  the  back  having  been  endorsed  in  blank  by  the 
respondents),  the  same  was  marked  cancelled.  Three  other  cer- 
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tificates  were  then  issued  bearing  date  the  14th  March,  1910, 
one,  No.  12,  to  Robert  Greig  for  3,500  fully  paid-up  shares,  and 
two,  each  for  1,500  fully  paid  shares,  to  each  of  the  respondents. 
These  latter  certificates  are  still  in  the  stock  certificate  book,  not 
having  been  taken  away  by  the  respondents. 

The  respondent  Goudy  was,  on  the  15th  March,  1910,  elected 
as  a director  and  appointed  general  manager  of  the  company  for 
one  year,  at  a salary  of  $2,500  'a  year.  At  this  meeting,  the  giv- 
ing of  the  bond  was  reported  and  also  the  issue  of  the  *16,500 
shares  of  paid-up  stock”  to  the  respondents  and  the  handing  of 
the  same  to  them.  Goudy  thereafter  acted  as  director  and  took 
a part  in  the  business  of  the  company  as  manager,  and  attended 
a special  general  meeting  of  shareholders  on  the  3rd  September, 
1910,  where  he  voted  upon  ten  shares.  On  the  same  day,  at  a dir- 
ectors’ meeting,  the  solicitor  reported  that  he  had  been  unable,  up 
to  that  time,  to  get  title  to  the  timber  limits  to  be  sold  by  the  re- 
spondents to  the  company,  in  part  payment  of  which  3,500 
shares  of  the  company’s  capital  stock  had  been  issued.  This  re- 
ference to  3,500  shares,  is  not,  I think,  a mistake,  as  indicated 
by  the  Master  in  Ordinary,  but  refers  to  the  shares  issued  to 
Greig,  which  were  part  of  the  6,500  shares  to  be  issued  under 
the  respondents’  agreement.  The  solicitor  further  stated  that 
the  company  held  a bond  from  the  respondents,  given  at  the 
time  the  said  stock  was  issued,  to  secure  the  completion  of  the 
titles,  and  that  the  company  still  held  the  bond,  and  that  the 
solicitor  of  one  of  the  respondents,  Dougherty,  had  written  him 
a letter  calling  off  the  deal,  and  that  he  had  replied  thereto  that 
he  would  hold  the  respondents  under  their  contract  to  deliver 
titles.  The  action  of  the  solicitor  was  then  approved  of  by  the 
board,  which  on  that  day  consisted  of  R.  J.  Goudy,  president, 
Robert  Greig,  and  M.  P.  Yandervoort. 

The  respondent  Goudy  says  that  he  acted  as  director,  and 
that  he  qualified  on  a share  transferred  by  one  of  the  parties 
who  resigned  when  be  was  elected  president,  and  that  he  took 
the  place  of  one  of  the  officers.  His  election  as  president  was 
on  the  3rd  September,  1910. 

This  account  does  not  accord  with  the  minutes,  because  the 
respondent  Goudy  had  become  a director  of  the  15th  March, 
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1910,  in  place  of  L.  Sleeth,  who  had  only  one  share,  for  which 
there  is  no  recorded  transfer,  and  no  one  appears,  according  to 
the  company’s  books,  to  have  held  a block  of  ten  shares.  It 
was  upon  this  number  of  shares  that  the  respondent  Goudy 
voted  at  the  shareholders’  meeting  on  the  3rd  September,  1910. 

By  by-law  28,  ten  shares  of  stock  are  required  to  qualify  a 
director.  Before  the  Master  in  Ordinary,  evidence  was  given 
by  both  of  the  respondents  to  the  effect  that  the  company  wanted 
to  get  some  stock  for  flotation  purposes,  and  that  the  only  source 
the  company  had  at  that  time  to  get  stock  was  to  have  the 
certificates  issued  to  the  respondents,  and  that  it  was  purely 
for  flotation  purposes,  to  give  stock  to  Dr.  Grant,  and  to  give 
some  also  to  Greig,  who  was  apparently  the  intermediary. 


They  admit  that  the  certificate  for  the  6,500  shares  was  is- 
sued and  endorsed  by  them,  and  say  that  the  bond  was  really 
given  to  secure  repayment  of  $5,000,  which  they  alleged  was 
to  be  paid  to  the  respondents  by  the  company  as  the  cash  pay- 
ment under  the  agreement,  without  which  they  would  not  take 
any  steps  to  transfer  the  limits.  This  $5,000,  they  swore,  they 
expected  to  receive  shortly  from  the  company. 

Mr.  M.  P.  Vandervoort,  with  whom,  the  respondents  alleged, 
they  effected  this  transaction,  denies  these  statements  alto- 
gether, and  the  Master  in  Ordinary  has  preferred  his  testimony 
to  that  of  the  respondents.  The  fact  however  remains  that  Greig 
did  get  3,500  shares  out  of  6,500,  of  which  he  transferred  2,500 
to  Dr.  Grant,  retaining  the  other  1,000  himself. 

I do  not  think  that  this  Court  should  reverse  the  finding  of 
the  Master  in  Ordinary,  as  he  had  the  advantage  of  seeing  the 
only  three  witnesses  to  the  transaction  in  question,  and  the  mat- 
ter should  be  disposed  of  upon  the  footing  of  the  documents 
executed  between  the  parties,  with  the  additional  light  thrown 
upon  it  by  the  transfer  to  Greig  of  part  of  the  3,500  shares,  and 
his  subsequent'  assignment  of  these  shares  to  Dr.  Grant. 

It  is  to  be  noted  that  Greig ’s  name  appears  with  the  com- 
pany’s as  an  obligee  in  the  bond.  No  explanation  is  given  of 
this.  Goudy  says  (p.  29)  : “Mr.  Greig  told  me  they  had  ar- 
ranged and  for  me  to  get  Mr.  Dougherty  to  come  down  and  sign 
some  bond  that  Mr.  Vandervoort  had  arranged  for,  and  the 
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transfer  of  stock,  explaining  how  they  could  get  this  money  if 
they  could  'get  this  bonus  stock.  ” 

The  respondents’  idea  was  that  Dr.  Grant  was  going  to  fin- 
ance the  deal;  and  in  Mr.  Vandervoort’s  cross-examination  it  is 
suggested  by  the  respondents’  counsel  that  the  original  amount 
of  shares  was  increased  to  $6,500  so  that  Greig  could  get  3,500 
shares  to  hand  over  to  Dr.  Grant. 

Goudy  also  admits  (p.  36)  that  they  were  not  to  get  “that” 
( i.e .,  either  the  6,500  shares  or  the  1,500  shares  each,  but  which 
it  was  is  not  clear),  until  the  agreements  were  completed,  “and 
we  were  to  get  the  money  for  the  timber  limits  and  the  titles  de- 
livered. We  were  not  to  have  any  stock  until  then — until  the 
titles  were  delivered  and  we  got  paid  the  $5,000  cash.”  He 
adds  (p.  37)  that  when  they  got  the  $5,000  they  would  get  the 
stock  to  complete  the  deal. 

The  conclusion  I draw  from  the  whole  of  the  evidence  and 
from  the  inclusion  of  Greig ’s  name  as  an  obligee  in  the  bond 
and  his  dealing  with  the  stock  then  issued  to  him,  is,  that  every 
one  knew  on  the  11th  March  that  the  stock  was  then  unpaid,  but 
that  the  3,500  shares  were  wanted  in  a hurry,  and  that  the  bond 
was  taken  to  secure  not  only  the  company  but  Greig,  who,  as 
a purchaser,  would  appreciate  the  fact  that,  unless  the  timber 
limits  were  actually  vested  in  the  company,  the  stock  then  is- 
sued would  be  valueless,  whether  as  paid  up  or  not,  in  the  eye  of 
the  law. 

Counsel  for  the  liquidator,  as  I have  stated,  relied  upon  the 
statutory  liability  of  the  respondents  ; contending  that,  there 
being  no  provision  as  in  England  that  shares  might  be  paid-up 
by  a registered  contract,  there  was  no  escape  for  a shareholder 
if  his  contract  for  shares,  even  if  called  paid-up  shares,  was 
unperformed  at  the  date  of  the  winding-up  order  by  him. 

The  English  Companies  Act,  1867,  sec.  25,  allowed  shares  to 
be  paid  up  by  something  equivalent  to  cash  (“in  meal  or  in 
malt,”  as  said  by  Gitfard,  L.J.,  in  Drummond’s  Case  (1869), 
L.R.  4 Ch.  772),  provided  the  consideration  which  was  to  satisfy 
the  liability  was  set  out  in  a contract,  and  that  contract  was 
filed  with  the  Registrar  of  Joint  Stock  Companies,  at  or  before 
the  issue  of  the  shares,  so  that  creditors  and  others  could  estimate 
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for  themselves  the  value  of  the  asset  to  be  acquired  under  that 
contract  in  lieu  of  cash. 

Under  the  'present  Act  of  1908,  registration  is  no  longer  re- 
quired; but  the  same  requirements  exist  as  to  the  form  and 
effect  of  the  contract : Mosely  v.  Koffeyfontein  Mines  Limited, 
[1904]  2 Ch.  108. 

The  value  of  this  consideration,  if  the  contract  were  not 
part  of  a colourable  transaction  for  the  illusory  payment-up 
of  shares,  will  not  be  inquired  into  by  the  Courts:  Pell’s  Case 
(1869),  L.R.  5 Ch.  11;  In  re  Baglan  Hall  Colliery  Co.  (1870), 
L.R.  5 Ch.  346 ; Ooregum  Gold  Mining  Co.  of  India  v.  Roper, 
[1892]  A.C.  125;  Chapman’s  Case,  [1895]  1 Ch.  771;  In  re 
Wragg  Limited,  [1897]  1 Ch.  796. 

While,  if  there  were  no  consideration  for  the  payment-up  of 
the  shares  or  some  portion  thereof,  as  such,  but  only  a collateral 
advantage  from  a scheme  of  which  the  issue  of  shares  was  a 
part,  and  the  result  was  that  no  cash,  or  not  enough  to  pay  up 
in  full,  was  received  from  the  shares  themselves,  the  shares 
were  treated  as  unpaid.  See  Ooregum  Gold  Mining  Co.  of  India 
v.  Roper  ( ante );  Hirsche  v.  Sims,  [1894]  A.C.  654;  Mosely  v. 
Koffeyfontein  Mines  Limited,  [1904]  2 Ch.  108;  Welton  v. 
Saffery,  [1897]  A.C.  299. 

Yet,  if  the  contract  provided  a consideration  for  the  amount 
of  the  liability  on  the  shares,  the  subsequent  failure  of  that 
consideration  did  not  result  in  leaving  the  shares  in  the  hands 
of  the  allottee  as  unpaid.  This  is  the  effect  of  In  re  Continental 
Shipping  and  Butter  Co.,  Mege  and  Angier’s  Case,  [1875]  W.N. 
208;  Schroder’s  Case  (1870),  L.R.  11  Eq.  131;  Tanner’s  Case 
(1883),  27  Sol.  J.  584;  although  in  Chapman’s  Case,  [1895]  1 
Ch.  771,  Vaughan  Williams,  J.,  expresses  the  opinion  that,  even 
where  the  contract  is  registered,  the  shareholder  is  not  alto- 
gether relieved  from  payment,  and  that  he  must  really  pay  for 
the  shares,  though  not  in  actual  cash. 

But  the  registration  must  be  of  an  existing  and  valid  con- 
tract. If  it  be  illusory,  or  if  it  points  to  an  obvious  money 
measure,  shewing  that  discount  was  allowed  ( Chapman’s  Case, 
[1895]  1 Ch.  771;  Mosely  v.  Koffeyfontein  Mines  Limited, 
[1904]  2 Ch.  108;  In  re  Wragg  Lim'ted,  [1897]  1 Ch.  796),  or 
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if  it  imports  no  present  obligation,  but  is  merely  a resolution 
distributing  the  shares  ( Smith  v.  Brown,  [1896]  A.C.  614),  or 
if  it  be  colourable  and  entered  into  for  the  purpose  or  with  the 
obvious  result  of  enabling  the  company  to  issue  its  shares  at  a 
discount  (per  Lord  Watson  in  Ooregum  Gold  Mining  Co.  of 
India  v.  Roper,  ante,  and  Mosely  v.  Koffeyfontein  Mines  L ra- 
tted, ante),  then  there  is  no  payment  of  shares  by  it. 

In  Ontario  the  rule  laid  down  in  the  judgment  appealed 
from  has  been  accepted,  i.e.,  that  payment  may  be  made  other- 
wise than  by  cash:  In  re  Hess  Manufacturing  Co.,  Edgar  v. 
S'loan,  23  S.C.R.  644;  Lindsay  v.  Imperial  Steel  and  Wire  Co. 
(1910),  21  O.L.R.  375;  although  regard  has  not  always  been 
had  to  the  qualification  established  by  the  'Court  of  Appeal  in 
England  by  White’s  Case  (1879),  12  Ch.D.  511,  that  the  trans- 
action must  be  equivalent  to  the  payment  of  cash,  i.e.,  by  a pre- 
sent debt  or  obligation  capable  of  being  set  off  or  taken  in  satis- 
faction. 

If,  therefore,  this  transaction  falls  to  be  decided  apart  from 
the  subsequent  dealings  of  the  parties,  the  judgment  appealed 
from  should  be  sustained. 

It  cannot  be  doubted  that  it  is  the  making  and  registration 
of  the  contract  that  in  England  pays  up  the  shares.  Otherwise, 
if  performance  were  necessary,  the  cases  on  failure  of  considera- 
tion relied  on  by  the  respondents  could  not  be  supported.  It 
is  not  easy  to  understand  why  shares  should  be  deemed  to  re- 
main paid-up,  even  though  the  whole  consideration  has  failed; 
as  that  does  away  with  any  benefit  in  the  way  of  information 
which  the  intending  creditor  and  shareholder  is  supposed  to 
have  got. 

It  can  only  be  defended  on  the  ground  that  some  method  of 
paying-up  shares  otherwise  than  in  cash  had  to  be  adopted,  if 
companies  were  to  be  floated,  and  that  at  all  events  the  com- 
pany acquired  the  present  liability  of  the  vendor  and  had  the 
right  by  virtue  of  the  contract  to  compel  the  carrying  out  of 
the  bargain  or  to  secure  damages  in  case  of  a subsequent  failure 
of  consideration.  But  it  seems  to  me  that  this  leads  to  the  con- 
clusion that,  if  the  parties  choose,  after  such  a contract  is  made 
and  before  the  shares  are  issued,  to  alter  or  vary  it  in  such  a 
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way  as  to  make  the  original  contract  valueless  in  law,  or  less  ex- 
tensive in  dealing  with  the  whole  liability  on  the  shares,  so  as  to 
obtain  for  those  dealing  with  the  company  the  consideration, 
while  withdrawing  their  original  liability  or  by  giving  them- 
selves an  option  to  pay  it  by  a sum  in  money  less  than  the  value 
of  the  shares,  or  in  any  way  unsettling  the  basis  upon  which 
the  shares  are  treated  as  paid-up,  or  if  in  their  subsequent  deal- 
ings all  parties  treat  the  liability  on  the  original  contract  as 
at  an  end  or  the  contract  itself  as  varied,  and  then  deal  with 
the  shares  upon  the  altered  and  different  basis,  they  lose  the 
saving  virtue  of  the  earlier  contract  in  effectually  paying-up 
the  shares.  In  other  words,  they  accept  the  shares,  not  by  vir- 
tue of  the  old,  but  on  the  terms  of  the  new,  bargain,  and  can- 
not object  if  that  results  in  a liability.  Otherwise  the  making 
of  a contract  to-day  may  be  used  as  a basis  for  claiming  that 
the  shares  are  paid-up,  while  to-morrow  that  contract  may,  by 
mutual  consent,  be  so  altered  as  to  deprive  the  company  of 
practically  the  entire  consideration  coming  to  it. 

The  result  of  this  would  be  to  open  the  door  widely  for  the 
creation  of  bonus  shares,  contrary  altogether  to  the  accepted 
law  upon  that  subject. 

The  cases  cited  upon  the  effect  of  failure  of  consideration 
assume  the  continued  existence  of  the  original  contract,  the 
non-performance  of  which  cannot  alter  its  legal  effect,  though 
it  may  give  rise  to  a different  remedy;  but  they  are  no  auth- 
ority for  the  proposition  that  the  effect  continues  if  in  fact  the 
parties  choose  to  act  in  issuing  the  shares  upon  a totally  differ- 
ent basis,  inconsistent  with  the  original  intention  as  expressed 
in  their  prior  agreement.  The  first  bargain  here  was  still  exe- 
cutory, and  there  was  no  reason  why  the  parties  could  not  make 
another  and  act  upon  it. 

It  cannot  be  denied  that  when  the  shares  were  issued  to 
the  respondents  the  latter  knew  that  they  were  unpaid.  They 
had  to  furnish  the  consideration,  and  had  not  done  so.  Yet 
they  sign  a bond  and  take  the  shares  and  deal  with  them  to  the 
extent  of  3,500  shares  of  the  par  value  of  $10  each,  and  allow 
these  shares,  by  endorsing  the  certificate  for  the  whole  6,500 
shares,  to  be  issued  to  Greig  either  by  way  of  bonus,  as  the 


XXIX.] 


ONTARIO  LAW  REPORTS. 


279 


respondents  say,  or,  as  the  transaction  imports,  for  business 
reasons.  Can  they  be  heard  to  say  that  they  took  those  shares 
without  knowing  that  the  shares  were  unpaid  or  that  they  dealt 
with  them  or  part  of  them  upon  the  assumption  that  the  shares 
were  paid-up  ? They  had  given  a bond  entitling  and  requiring 
them  to  pay  $5,000  if  they  failed  to  supply  the  original  agreed 
consideration  within  thirty  days.  They  were  well  aware  that 
till  they  did  so  the  shares  were  unpaid  in  fact,  and  they  were 
affording  themselves  an  opportunity  to  pay  $5,000 — or,  as  they 
claim,  to  repay  it — instead  of  transferring  assets  valued  on  the 
share  basis  at  $65,000.  Some  evidence  is  afforded  of  their 
knowledge  and  appreciation  of  that  fact  by  their  assenting  to 
the  retention  of  their  two  certificates  for  1,500  shares  each,  and 
by  making  Greig  a joint  obligee  in  the  bond. 

This  is  not  a case  of  making  another  contract  for  the  share- 
holders, but  of  their  doing  so  for  themselves,  and  doing  it  in 
such  a way  as  to  require  the  Court  to  say  that  the  shares  were 
at  the  moment  of  issue  bonus  shares  and  unpaid.  In  this  as- 
pect I think  the  case  is  analogous  to  that  of  In  re  Alkaline  Re- 
duction Syndicate  Limited  (1896),  45  W.R.  10,  where  the  sub- 
sequent registered  agreement  controlled  the  former  registered 
agreement,  and  was  held  to  be  the  real  basis  upon  which  the 
shares  were  issued,  and  that  those  shares  did  not  retain  the 
protection  afforded  by  the  earlier  contract : the  later  one  indicat- 
ing the  real  contract.  See  this  case  referred  to  in  Lindsay  v. 
Imperial  Steel  and  Wire  Co.,  21  O.L.R.  375;  Welton  v.  Saffery , 
[1897]  A.C.  299. 

It  seems  to  me  that  the  case  falls  as  well  within  the  prin- 
ciple of  In  re  Railway  Time  Tables  Publishing  Co.  (1889),  42 
Ch.D.  98,  at  p.  104,  rather  than  within  Arnot’s  Case  (1887), 
38  Ch.  D.  702.  In  the  former  case,  Stirling,  J.,  had 
held  (p.  105)  that  "acts  might  be  done  -and  deal- 

ings might  take  place  between  the  company  and  the 
registered  holder  from  which  the  Court  would  be  bound  to  in- 
fer that  an 'implied  agreement  to  that  effect”  (i.e.,  that  the  per- 
son on  the  register  should  continue  to  hold  the  shares  on  the 
proper  terms  upon  which  the  company  could  issue  them,  viz., 
that  the  registered  holder  should  be  liable  for  the  amount  un- 
paid on  the  share)  "had  been  come  to.” 
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In  appeal  Cotton,  L.J.,  said  that  the  liability  for  the  balance 
did  not  depend  upon  agreement  but  upon  the  obligation  im- 
posed by  the  25th  section  of  the  Act  of  1867,  and  continues 
(p.  113)  : “As  soon  as  she  assented  to  being  put  on  the  register 
in  respect  of  these  shares,  the  law,  independently  of  contract, 
threw  upon  her  the  liability  of  paying  off  the  whole  £5  which 
was  the  nominal  amount  of  these  shares.  ...  If  she  assented 
to  have  these  shares  in  her  name,  that  is  all  that  is  required  in 
order  to  make  her  liable  as  a member,  because  that  is  so  pro- 
vided by  the  23rd  section  of  the  Act  of  1862.”  He  holds  that  a 
mistake  of  the  general  law,  i.e.,  that  shares  could  be  issued  at 
a discount,  did  not  entitle  her  to  be  relieved.  Lindley,  L.J., 
speaks  of  it  as  a mistake  as  to  the  legal  effect  of  what  she  had 
done.  She  knew  all  the  time  that  they  were  not  paid-up  and 
were  never  intended  to  be  paid-up.  And  he  points  out  that  she 
sells  some  and  exchanges  the  certificate  for  the  whole,  for  a cer- 
tificate for  the  residue,  which  she  continues  to  hold.  She  re- 
ceives notices,  signs  proxies,  writes  letters  opposing  the  increase 
of  capital,  and  so  forth,  and,  in  short,  knowing  that  she  is  a 
shareholder  in  respect  of  these  shares,  she  accepts  that  posi- 
tion. Bowen,  L.J.  (p.  116),  puts  it  upon  the  ground  that  she 
consented  to  allow  her  name  to  remain  upon  the  register  and  to 
keep  the  shares,  although  they  had  not  been  allotted  to  her  in 
conformity  with  the  condition  which  she  had  imposed*  in  her 
letter  of  application,  and  that  from  such  assent  and  from  such 
dealing  with  the  shares,  which  took  place  after  she  knew  she 
was  upon  the  register,  there  was  only  one  inference  which  the 
Court  ought  to  draw,  namely,  that  she  agreed  to  be  a member 
of  the  company,  and,  her  name  being  upon  the  register,  her  lia- 
bility to  the  company  is  complete. 

I think  that  the  acts  of  the  respondents  in  and  about  and 
after  the  issue  and  endorsement  of  the  certificate  for  6,500 
shares,  is  quite  sufficient  to  warrant  the  conclusion  that  they 
knew  the  situation  and  were  content  to  assume  the  status  of 
unpaid  shareholders  meantime  as  to  these  3,000  shares. 

This  Court,  in  Re  Cornwall  Furniture  Co.,  20  O.L.R.  520, 
acted  upon  a knowledge  of  the  situation  in  holding  holders 
of  so-called  paid-up  shares  liable  upon  them.  See  Hood  v. 
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Eclen  (1905),  36  S.C.R.  476,  in  which  the  verbal  arrangement 
made,  on  the  faith  of  which  certificates  for.  paid-up  shares  were 
issued,  was  accepted  as  settling  the  status  of  the  parties,  though 
not  of  record;  also  Re  Wiarton  Beet  Sugar  Manufacturing  Co., 
McNeill9 s Case  (1905),  10  O.L.R.  219. 

I find  it  impossible  to  hold  that  there  was  any  condition  that 
the  respondents  were  not  to  become  shareholders  until  the  con- 
dition of  the  bond  had  been  performed  or  the  $5,000  paid.  On 
the  contrary,  the  basis  of  the  agreement  was  that  they  should 
become  stockholders  in  p'roesenti,  with  an  agreement  that  they 
might  pay  up  the  shares  by  conveying  in  thirty  days  or  become 
liable  for  $5,000 ; and  this  condition  must  be  treated  as  a condi- 
tion subsequent.  See  per  Meredith,  C.J.,  in  Re  Wiarton  Beet 
Sugar  Co.,  Jarvis’s  Case  (1905),  5 OW.R.  542. 

Here  they  were  put  in  the  register  of  shareholders  in  the 
usual  way,  and  the  respondent  Goudy  is  found  voting  on  shares, 
the  origin  of  which  he  does  not  prove  to  be  outside  these  1,500 
shares. 

While  there  is  no  definition  of  “shareholder”  in  the  Ontario 
Companies  Act,  as  there  is  of  “member”  in  the  English  Act, 
yet  the  Ontario  Companies  Act,  secs.  46,  48,  50,  52,  53,  68,  69, 
70;  and  113,  sufficiently  indicates  the  position,  rights,  and  lia- 
bilities of  a shareholder;  and  I agree  with  Britton,  J.,  in  his 
view  thereof  as  expressed  in  Re  Cornwall  Furniture  Co.,  20 
O.L.R.  at  p.  527. 

No  doubt,  a contract  to  take  shares  other  than  fully  paid-up 
shares  cannot  arise  from  the  mere  retention  of  a certificate  re- 
presenting fully  paid  shares  (see  In  re  Macdonald  Sons  & Co., 
[1894]  1 Ch.  89;  Arnot’s  Case,  36  Ch.D.  702)  ; and  acting  as  a 
director  is  not  sufficient  evidence  of  a contract  to  take  unpaid 
shares:  De  Ruvigne’s  Case  (1877),  5 Ch.D.  306. 

There  is,  of  course,  no  estoppel  here ; and,  as  the  winding-up 
intervened  while  the  parties  were  in  the  position  I have  in- 
dicated, I do  not  see  how  they  can  escape  liability. 

The  case  is  not  embarrassed  by  the  question  of  the  subse- 
quent agreement  being  ineffectual,  because  it  would  be  a re- 
lease of  the  statutory  liability.  See  per  Lindley,  L.J.,  in  In  re 
Wragg  Limited,  [1897]  1 Ch.  at  p.  829.  Here  the  original 
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agreement  Was  for  paid-up  shares ; and  on  that  hypothesis  there 
was  no  liability  upon  the  respondents.  But  it  is  the  second 
agreement,  which,  in  my  judgment,  varied  or  superseded  the 
former,  or  at  all  events  was  the  one  acted  upon,  that  measures 
the  liability  of  the  respondents.  The  company  cannot  deprive 
itself  of  the  right  to  future  payment  on  the  shares  by  agreeing 
to  accept  future  payments  in  some  other  way:  per  Bindley, 
L.J.,  ib.  at  p.  829. 

If  the  respondents  are  not  so  liable,  then  the  case  would 
form  an  illustration  of  what  Lord  ITalsbury  in  the  Ooregum 
case  scouts,  namely,  the  notion  that  that  which  the  statute  re- 
quired to  be  paid  in  cash,  subject  to  qualification  of  a mode  of 
payment,  should  not  be  paid  at  all. 

I think  that  the  appeal  should  be  allowed  with  costs  through- 
out; <the  liquidator  to  have  his  costs  out  of  the  estate  in  case 
the  respondents  do  not  pay  them. 

Maclaren,  J.A. : — I agree. 

The  Court  being  divided,  appeal  dismissed. 


[APPELLATE  DIVISION.] 
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Principal  and  Agent — Sale  of  Mining  Property — Secret  Commission — En- 
hanced Price — Fraud — Right  of  Purchasers  to  Recover  from  Vendors 
Additional  Sum  Paid — Assignment  of  Claim  for  Commission — Rights  of 
Principals  or  Assignees  of  Agents  of  Vendors — Interpleader. 


When  the  purchase-money  of  a property  is  increased  by  a sum  which,  with- 
out the  knowledge  of  the  purchaser,  (is  to  be  paid  to  the  purchaser’s  agent, 
it  is  a bribe,  and,  as  such,  can  be,  if  quantified,  recovered  back  by  the 
purchaser  either  from  his  agent  who  was  bribed  or  from  the  vendor  and 
agent  jointly  and  severally. 

Grant  v.  Gold  Exploration  and  Development  Syndicate,  [1900]  1 Q.B.  233, 
followed. 

The  owners  of  a mining  property  promised  to  pay  M.  a commission  of 
$25,000,  should  M.  sell  the  property  for  them  at  the  price  of  $500,000. 
M.  and  his  associates  J.  and  E. — E.  being  the  private  secretary  of  one 
of  the  plaintiffs — planned  to  sell  the  property  to  the  plaintiffs;  and, 
having  this  in  view,  M.  asked  the  owner®  to  pay  a larger  commission 
than  $25,000,  which  they  refused  to  do;  but  they  made  an  agreement  with 
M.,  by  which  he  was  to  be  at  liberty  to  sell  to  the  plaintiffs  for  $550,000, 
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and  was  to  be  paid  the  original  $25,000  commission  and  also  the  addi- 
tional $50,000.  E.  represented  to  the  plaintiffs,  to  the  knowledge  of 
M.  and  J.  and  with  their  consent,  that  the  actual  purchase-price  was 
$550,000;  and  the  plaintiffs  bought  at  that  figure  and  paid  over  the 
money,  without  notice  or  knowledge  of  the  arrangement  between  the 
vendors  and  M.,  J.,  and  E.  After  the  making  of  the  .agreement  for  sale, 
M.  notified  the  vendors  that  he  had  transferred  his  claim  to  the  com- 
mission to  E.  The  vendors  paid  the  $25,000  commission,  and  were 
ready  to  pay  the  $50,000,  when  the  plaintiffs,  who  had  become  aware  of 
the  real  transaction,  demanded  the  $50,000  from  the  vendors,  asserting 
that  they  had  been  defrauded  of  that  amount  by  M.,  J.,  and  E.  The  de- 
fendants C.  et  al.  also  claimed  the  $50,000  from  the  vendors,  on  the 
ground  that  the  .sale  had  been  negotiated  by  their  (the  claimants’)  repre- 
sentative. The  vendors  paid  the  $50,000  into  Court,  and  an  issue  was 
directed,  tried,  and  found  in  favour  of  the  plaintiffs  as  against  'C.  et  al. 
and  M.,  J.,  and  E. : — 

Held,  upon  appeal  by  C.  et  al.,  that  the  plaintiffs  were  entitled  to  receive 
the  $50,000  from  the  vendors;  the  appellants  could  not  claim  it  free 
from  the  disability  which  attached  to  any  right  or  title  of  the  agents 
M.,  J.,  .and  E.;  the  appellants’  right  could  not  be  put  higher  than  as 
principals  or  assignees  of  M. ; and  no  claims  based  on  the  contract  or 
dependent  on  its  validity  could  defeat  the  purchasers’  (plaintiffs’)  right, 
which  arose  from  the  infirmity  of  the  contract  itself. 

An  issue  directed  by  an  order,  as  set  out  below. 

The  issue  was  tried  at  Toronto  before  Britton,  J.,  without 
a jury. 

M.  K.  Cowan,  K.C.,  and  G.  H.  Sedgewick,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  G.  B.  Balfour,  for  the  defendants 
Crane  and  Cotton. 

April  29,  1912.  Britton,  J. : — This  is  an  action  to  determine 
whether  the  plaintiffs  or  any  of  them,  or  the  defendants  or  any 
of  them,  are  or  is  entitled  to  the  sum  of  $50,000  and  interest 
paid  into  Court  under  the  following  circumstances. 

Rinaldo  McConnell,  I.  E.  H.  Barnett,  I.  W.  Hennessy,  and 
H.  S.  Hennessy,  prior  to  the  12th  June,  1909,  were  the  owners 
of  certain  mining  property  called  the  Silver  Cliff  mine  situate 
in  the  Cobalt  mining  district,  which  property  they  desired  to 
sell  for  the  price  of  $500,000.  These  owners,  after  considerable 
negotiation,  promised  to  pay  to  the  defendant  John  I.  Moore  a 
commission  of  $25,000  should  Moore  sell  this  property  for  the 
owners  at  the  price  named.  The  defendant  Jeffery  was  as- 
sociated with  Moore — although  Moore  was  acting  in  his  own 
name.  Moore  and  Jeffery  became  acquainted  with  the  defen- 
dant Albert  H.  Eames,  who  was  the  private  secretary  of  the 
plaintiff  A.  B.  Peacock,  and  they,  Moore,  Jeffery,  and  Eames, 
formed  the  plan  of  selling  the  Silver  Cliff  mine  to  the  plaintiffs. 
Moore  then  saw  the  owners  of  the  property  and  stipulated  for  a 
larger  commission  than  $25,000.  The  owners  refused  to  pay 
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any  larger  sum.  Moore  then  suggested  that  the  owners  should 
call  the  price  $550,000,  upon  the  distinct  understanding  and 
agreement  that  only  $500,000  should  be  paid  to  them,  and  that 
out  of  this  sum  of  $500,000  a commission  of  $25,000  would  be 
paid.  Passing  over  details  of  the  negotiation,  an  agreement  was 
arrived  at  between  Moore  and  the  owners  that  Moore  should 
have  authority  to  sell  the  mine  at  $550,000  upon  terms  and  con- 
ditions fully  set  out.  This  authority  was  limited  to  negotiating 
a sale  to  the  plaintiffs,  upon  the  terms  mentioned,  and  the  auth- 
ority was  limited  in  time  to  the  12th  June,  1909.  It  was  agreed 
that,  in  the  event  of  a sale,  the  owners  would  pay  a commission 
out  of  the  proceeds  of  the  sale  from  time  to  time  as  received,  as 
follows : — 

On  payment  of  the  2nd  instalment  of  purchase-money.  .$4,411.75 
On  payment  of  the  3rd  instalment  of  purchase-money.  . 2,941.20 


On  payment  of  the  4th  instalment  5,882.35 

And  on  the  last  payment 11,764.70 


making  the  sum  of $25,000.00 

which  the  owners  were  to  pay  out  of  the  purchase-price  they 
were  willing  to  accept ; but  the  owners  further  agreed  that,  upon 
payment  to  them  of  the  whole  sum  of  $550,000,  $50,000  out  of 
that  sum  should  be  paid  to  Moore  by  way  of  additional  com- 
mission. Eames  represented  to  the  plaintiffs,  to  the  knowledge 
of  Moore  and  Jeffery  and  with  their  consent,  if  not  at  their 
suggestion,  that  the  actual  purchase-price  of  this  mine  was 
$550,000;  and  the  plaintiffs  had  no  notice  or  knowledge  of  the 
secret  arrangement  between  the  vendors  and  Eames,  Jeffery, 
and  Moore  until  after  the  completion  of  the  purchase  by  them, 
and  the  payment  over  of  the  purchase-money. 

The  agreement  for  sale  was  completed  as  of  the  12th  June, 
1909.  Moore,  on  that  day,  or  as  of  that  day,  signed  a letter  ad- 
dressed to  the  vendors,  which  read  as  follows : ‘ ‘ Referring  to 
the  sale  negotiated  by  me  of  the  Silver  Cliff  property  to  Alex- 
ander B.  Peacock,  Daniel  M.  Clemson,  and  Alvn.  C.  Dinkey,  I 
have  transferred  my  claim  to  commission  to  Mr.  Albert  H. 

Eames,  of  Pittsburg,  Pa.,  and  I hereby  request  and  authorise 

% 

you  to  give  him  a commission  note,  instead  of  giving  it  to  me, 
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and  I hereby  release  you  from  all  claims  of  every  nature  and 
kind,  which  I may  have  against  you  in  connection  with  the  sale 
of  the  property,  the  same  having  been  transferred  to  Mr.  Eames 
before  the  completion  of  the  sale.” 

Thereupon  the  vendors  by  a letter  dated  the  12th  June, 
1909,  addressed  to  the  defendant  Albert  H.  Eames,  gave  to 
him  precisely  the  same  authority  as  had  been  given  to  Moore — 
in  fact  substituting  Eames  for  Moore. 

The  purchase  was  completed — payments  were  anticipated. 
The  vendors  received  all  of  the  purchase-money  except  an 
amount  rebated  because  of  payment  before  due.  The  vendors  paid 
the  $25,000  commission,  and  they  were  afterwards  ready  to  pay 
the  $50,000;  but  in  the  meantime  the  plaintiffs  had  become 
aware  of  the  real  transaction,  and  they  demanded  the  $50,000 
from  the  vendors,  claiming  that  they  had  been  defrauded  out 
of  that  amount  by  Eames,  Moore,  and  Jeffery. 

Another  claimant  for  this  so-called  commission  money  ap- 
peared. The  defendant  Crane  on  the  3rd  August,  1909,  by  his 
attorneys,  Beament  & Armstrong,  notified  the  vendors  that  the 
commission  of  $50,000  was  payable  to  him,  as  the  sale  had  been 
negotiated  by  his,  Crane’s,  representative.  Later  on,  the  de- 
fendants Crane,  Otis,  Morse,  Bruce,  and  Cotton  commenced  an 
action  against  the  defendants  Moore,  Jeffery,  Eames,  and  the 
vendors,  to  recover  this  commission. 

The  vendors  in  that  action  applied  for  leave  to  pay  the 
money  into  Court.  On  the  24th  January,  1910,  an  order  was 
made  by  the  Master  in  Chambers  directing:  (1)  that  the  defen- 
dants in  that  action,  McConnell,  Barnett,  I.  W.  Hennessy,  and 
H.  S.  Hennessy,  be  at  liberty  to  pay  into  Court  the  sum  of  $50,- 
000  and  interest  thereon  at  the  rate  of  three  per  cent,  per  annum 
from  the  10th  September,  1909,  until  payment  into  Court; 
(2)  that,  upon  such  payment  in,  that  action  shall  be  dis- 
missed as  against  the  defendants,  the  vendors;  (3  and  4)  deal- 
ing with  matters  of  costs;  then  (5)  that,  without  the  issue  of  any 
new  writ,  the  said  Peacock,  Clemson,  and  Dinkey  shall  proceed 
to  the  trial  of  an  issue,  in  which  they  shall  be  plaintiffs,  and 
the  plaintiffs  in  that  action,  namely,  Crane,  Otis,  Morse,  Bruce, 
and  Cotton,  and  Moore,  Jeffery,  and  Eames,  shall  be  defendants, 
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to  determine  whether  the  plaintiffs  in  the  said  issue,  or  some  or 
one  of  them,  or  the  defendants  in  said  issue,  or  some  or  one  of 
them,  are  or  is  entitled  to  the  money  to  he  paid  into  Court. 


Then  followed  directions  as  to  proceedings  which  should  be 
taken  for  the  trial  of  that  issue. 

The  money  was  paid  into  Court. 

The  plaintiffs  delivered  their  statement  of  claim  pursuant 
to  the  directions  contained  in  the  order  mentioned. 

The  defendants  Jeffery  and  Moore  in  their  statement  of 
defence  expressly  admit:  (1)  that  the  purchase-price  of  the 
mining  property  in  question  was  $500,000,  and  that  the  sum 
of  $50,000  was  added  to  the  same  in  order  to  provide  for  pay- 
ment of  a further  $50,000  commission  to  the  defendant  Eames; 
(2)  that  they  have  satisfied  themselves  that  the  sum  of  $50,000 
was  improperly  added  to  the  true  purchase-price,  without  the 
consent  or  knowledge  of  the  plaintiffs,  and  these  defendants 
make  no  claim  as  against  the  plaintiffs  to  the  money  standing 
in  Court  in  this  matter. 


The  defendant  Eames,  by  his  solicitors,  filed  a statement  of 
defence,  simply  denying  all  allegations  in  the  statement  of  claim. 
He  did  not  appear  at  the  trial.  He  resides  at  Pittsburg,  in 
the  State  of  Pennsylvania,  and,  according  to  the  evidence  of  the 
plaintiff  Peacock,  is  a defaulter  to  a large  amount  as  to  money 
of  Peacock. 

The  defendants  Crane,  Otis,  Morse,  Bruce,  and  Cotton,  in 
their  statement  of  defence,  allege  that  the  defendant  Moore  was 
their  agent  and  instructed  by  them  to  endeavour  to  effect  a 
sale  of  Silver  Cliff  Mine  property  to  the  plaintiffs.  They 
allege  a bond  fide  sale  by  Moore  to  the  plaintiffs,  through  Eames, 
the  agent  of  the  plaintiffs,  and  that  the  plaintiffs  now  hold  the 
$25,000,  part  of  the  commission,  in  trust  for  Moore,  and  desire 
to  get  the  $50,000  for  the  purpose  of  benefiting  themselves  and 
Moore  and  in  fraud  of  these  defendants. 

Upon  the  evidence,  the  allegations  in  the  plaintiffs’  state- 
ment of  claim  are  substantially  established.  Angus  W.  Fraser 
was  the  solicitor  for  the  owners  of  the  mine,  and  acted  for  them 
in  'the  transactions  now  under  consideration.  An  option  had 
been  given  to  the  defendant  Otis  to  purchase — negotiations  for 
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this  had  been  carried  on  by  the  defendant  Moore.  This  option 
expired — the  owners  would  not  renew  it.  Then  negotiations 
commenced  between  Mr.  Fraser,  acting  for  the  owners,  and 
Moore  and  Jeffery.  About  the  27th  May,  1909,  Moore  made  it 
plain  that  he  had  interested  these  plaintiffs — or  Peacock,  one 
of  the  plaintiffs — in  this  property,  and  as  possible  purchasers 
or  a possible  purchaser  of  it.  It  is  quite  clear  that  Moore’s  deal- 
ings were  with  Eames,  the  trusted  private  secretary  of  Peacock. 

The  scheme  was  devised,  as  between  Moore  and  Eames,  to 
have  the  nominal  price  changed  from  $500,000  to  $550,000,  with 
the  object  of  getting  $75,000  for  themselves,  instead  of  only 
$25,000,  which  the  owners  were  willing  to  pay  in  case  the  sale 
was  made  at  their  price  of  $500,000. 

The  only  inference  that  can  be  drawn  from  the  clear  and 
undisputed  evidence  is,  that  Moore  and  Eames,  or  Moore, 
Jeffery,  and  Eames  connived  so  that  Eames  would  get  either  for 
himself  or  for  himself  and  the  others  the  additional  $50,000  of 
the  money  of  the  plaintiffs.  This  was  called  commission — it 
was  a secret  commission.  The  knowledge  of  it  was  kept  from 
the  plaintiffs.  The  transaction  would  be  bad  enough,  very  bad, 
if  paid  by  the  vendors  out  of  their  own  money  to  the  agent  of 
the  purchasers,  but  what  can  be  said  in  support  of  it  by  any 
one,  when,  by  arrangement  between  the  vendors  and  their 
agents,  and  the  agent  of  the  purchasers,  a scheme  was  devised 
to  get  an  additional  large  commission  out  of  the  purchasers? 

The  story  is  bluntly  told  by  Eames  in  his  letter  of  the  7th 
June,  1909,  to  the  plaintiff  Dinkey  (exhibit  111).  Eames,  after 
explaining  the  situation  as  to  the  first  payment,  says:  “If  you 
care  to  go  along,  one-fifth  interest  will  cost  $15,000,  plus  about 
$2,000  for  working  capital.  This  is  $5,000  more  than  we  talked 
about.  However,  the  owners  had  an  offer  of  $550,000  spot 
cash  which  they  would  have  accepted  if  they  had  not  given  this 
option  to  Mr.  Moore,  so  do  not  think  there  is  any  use  in  trying 
to  do  better.”  This  was  a deliberate  falsehood.  There  is  not 
a particle  of  evidence  that  the  vendors  had  any  such  offer.  They 
did  not  ask  more  than  $500,000. 

This  case  is  a stronger  one  for  the  plaintiffs  than  was  the 
case  of  Myerscough  v.  Merrill  (1908),  12  O.W.R.  399,  and 


Britton,  J. 

1912 

Peacock 

v. 

Crane. 


288 

Britton,  J. 

1912 

Peacock 

v. 

Crane. 


ONTARIO  LAW  REPORTS.  [vol. 

stronger  than  Manitoba  and  North-West  Land  Corporation  v. 
Davidson  (1903),  34  S.C.R.  255. 

The  evidence  of  the  defendant  Crane  established  that  the 
defendants  Otis,  Morse,  and  Bruce  have  no  right  to  any  part 
of  this  money.  The  only  claimants,  therefore,  against  the 
plaintiffs,  are  Crane  and  Cotton,  and  they  claim  only  because, 
as  they  allege,  Moore  and  Jeffery  were  or  Moore  was  their 
agents  or  agent.  Crane  and  Cotton  cannot  claim  money  paid 
over  through  the  fraud  of  their  own  agents.  In  so  far  as  these 
agents  by  fraud  assisted  Eames  in  getting  money  from  the  plain- 
tiffs, the  defendants  as  principals  are  in  no  better  position  than 
the  agents  themselves.  There  was  a fraud  upon  the  plaintiffs. 
The  rights  of  Crane  and  Cotton  are  no  higher  than  the  rights 
of  Moore  or  Jeffery  or  Eames.  In  any  view  of  the  case,  what- 
ever rights,  if  any,  Crane  and  Cotton  can  have  to  commission, 
it  can  only  he,  as  to  the  $25,000 — or  part  of  it.  That  sum  was 
paid  over  by  the  vendors.  That  money  is  not  in  Court.  This 
issue  is  as  to  the  $50,000  obtained  from  the  plaintiffs  by  calling 
it  part  of  the  purchase-money,  but  intending  to  get  it  calling  it 
commission.  The  rights  of  Crane  and  'Cotton,  if  any,  against  the 
vendors  are  reserved  by  the  order.  This  issue  is  not  as  to  the 
$25,000  or  any  part  of  it,  but  only  as  to  the  $50,000,  which 
never  belonged  to  the  vendors. 

I find  that  the  plaintiffs,  A.  R.  Peacock,  D.  M.  Clemson,  and 
A.  C.  Dinkey,  are  entitled  to  the  said  money  paid  into  Court, 
under  the  order  of  the  Master  in  Chambers  dated  the  21st 
February,  1910,  namely,  the  $50,000  and  interest  thereon,  less 
the  costs  deducted  thereout,  and  also  interest  allowed  by  the 
Court  upon  the  said  money  so  paid  in;  and  I find  that  the  de- 
fendants, namely,  A.  F.  Crane,  Theodore  E.  Otis,  Bryan  K. 
Morse,  F.  G.  Bruce,  George  A.  Cotton,  John  I.  Moore,  W.  H. 
Jeffery,  and  Albert  H.  Eames,  are  not,  nor  is  any  one  of  them, 
entitled  to  the  said  money  or  any  part  of  it.  Pursuant  to  the 
order  above-mentioned,  I order  and  direct  that  the  costs  of  the 
said  issue  and  the  trial  thereof  shall  be  paid  by  the  defendants 
other  than  the  defendants  John  I.  Moore  and  W.  H.  Jeffery 
in  the  said  issue  to  the  plaintiffs  in  the  said  issue.  No  costs 
to  be  paid  to  or  by  the  defendants  Moore  and  Jeffery. 
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The  defendants  Crane,  Otis,  Morse,  Brace,  and  Cotton,  ap- 
pealed from  the  judgment  of  Britton,  J. 

January  15,  1913.  The  appeal  was  heard  by  Meredith,  C. 
J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

1.  F.  Hellmutk,  K.C.,  and  G.  B.  Balfour,  for  the  appel- 
lants. Whatever  fraud,  if  any,  in  the  procuring  of  the  $50,000 
as  commission  Moore  may  have  been  guilty  of,  he  cannot  pre- 
judice the  rights  of  the  appellants,  as  the  commission  was  al- 
ready earned  when  the  transfer  to  Eames  of  the  right  to  the 
commission  was  made. 

M.  K.  Cowan,  K.C.,  for  the  plaintiffs,  the  respondents.  The 
money  should  be  paid  to  the  plaintiffs,  as  the  appellants  have 
no  right  to  it.  A scheme  was  devised,  by  an  arrangement  be- 
tween the  vendors  and  their  agents,  and  the  agent  of  the  pur- 
chasers, to  get  $50,000  additional  commission  out  of  the  pur- 
chasers. Such  a transaction  cannot* be  upheld:  Myerscough  v. 
Merrill,  12  O.W.R.  399;  Manitoba  and  North-West  Land  Cor- 
poration v.  Davidson,  34  S.C.R.  255.  When  purchase-money  is 
increased,,  by  a sum  which,  without  the  knowledge  of  the  pur- 
chaser, is  to  be  paid  to  the  purchaser’s  agent,  it  is  a bribe,  and 
can  be  recovered  back  by  the  purchasers : Grant  v.  Gold  Explor- 
ation and  Development  Syndicate,  [1900]  1 Q.B.  233,  Boston 
Deep  Sea  Fishing  and  Ice  Co.  v.  Ansell  (1888),  39  Ch.  D.  339, 
at  p.  357;  Andrews  v.  Ramsay  & Co.,  [1903]  2 K.B.  635. 

Hellmuth,  in  reply. 

May  5.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — In  Grant  v.  Gold  Exploration  and  Develop- 
ment Syndicate,  [1900]  1 Q.B.  233,  it  is  said  by  A.  L.  Smith, 
L.J.,  that  when  a vendor  sells  property  subject  to  a commission 
the  commission  is  added  to  the  price  asked  by  the  vendor,  i.e., 
the  purchase-money  is  loaded  with  'the  amount  of  the  commis- 
sion to  be  paid.  In  this  case  the  $50,000  in  question  was  added 
to  the  purchase-price  of  $500,000,  which  itself  included  $25,000 
stipulated  to  be  paid  as  commission.  The  $50,000  was  by 
arrangement  to  be  paid  by  the  vendors  to  Eames,  so  that  he, 

or  both  he  and  Jeffery  and  Moore,  should  get  it  as  “commis- 
sion. ’ ’ 
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In  the  case  cited  it  is  laid  down  very  clearly  that  when  the 
purchase-money  is  increased  by  a sum  which,  without  the  know- 
ledge of  the  purchaser,  is  to  be  paid  to  the  purchaser’s  agent, 
it  is  a bribe,  and,  as  such,  can  be,  if  quantified,  recovered  back 
by  the  purchaser  either  from  his  agent  who  was  bribed  or 
from  the  vendor  and  agent  jointly  and  severally. 

The  vendors  have  paid  this  particular  $50,000  into  Court, 
and  the  respondents,  who  are  the  purchasers,  have  been  held 
entitled  to  it,  and  rightly  so,  in  my  opinion,  unless  the  appellants 
can  claim  it  free  from  'the  disability  which  attaches  to  any 
right  or  title  of  the  agents  Eames,  Jeffery,  and  Moore.  The 
latter  two  admit  that  they  have  no  title  to  it;  but  the  appel- 
lants contend  that,  if  this  money  is  paid  to  the  respondents, 
Moore  in  some  way  will  benefit  by  it ; probably,  as  it  is  asserted, 
by  arrangement  before  or  pending  this  proceeding.  In  fact,  a 
conspiracy  is  alleged  between  Moore  and  Eames  to  defeat  the 
appellants’  claim  (see  p.  59  of  the  evidence). 

Moore  and  Jeffery  appear  first  as  “empowered  to  act  as 
agents  for  the  proposed  purchasers”  (see  pp.  13,  14,  and  16). 
Crane,  after  that,  and  on  the  4th  June,  1909  (p.  29),  claimed 
Moore  as  his  agent  (pp.  24,  25,  90)  ; and  Moore  knew  this  (p. 
25).  The  price  was  increased  by  $50,000  at  his  request  (pp. 
17,  18)  ; and  this  was  originally  to  have  been  paid  to  him  (p. 
18).  A draft  of  a letter,  agreeing  to  pay  this  $50,000  (in  addi- 
tion to  $25,000),  was  sent  to  him  with  the  agreement  of  sale, 
and  he  afterwards  desired  the  letter  to  be  given  and  addressed 
to  Eames.  This  was  done,  and  Moore  released  any  claim  he  had 
for  the  commission.  Crane  says  that  previous  to  the  sale  and 
on  the  4th  June,  1909,  he  met  Fraser, -the  vendors’  solicitor, 
in  New  York,  and  wras  told  by  him  not  to  interfere,  that  the 
sale  would  go  through,  and  that  he  (Crane)  would  be  protected 
as  to  commission  (p.  57).  He,  therefore,  let  Moore  continue  the 
negotiations.  Fraser  thinks  this  conversation  highly  improb- 
able, but  does  not  deny  it  (p.  92).  Crane  admits  that  he  knew 
the  net  price  to  the  owners  was  $500,000 ; and  he  told  Moore  so, 
and  that  the  owners  were  to  protect  him  as  to  this  $50,000.  He 
says  that  his  instructions  to  Moore  were  to  sell  for  $550,000; 
but  his  final  instructions  appear  to  be  a little  more  elastic:  “Do 
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not  let  the  deal  fall  through.  Sell  that  property  so  we  can 
make  some  money’ ’ (pp.  54  and  61).  Crane’s  option  had  ex- 
pired previous  to  the  19th  April,  1909,  and  he  could  only  con- 
summate a sale  by  offering  a price  satisfactory  to  the  vendors 
and  adding  his  profit  to  that  price  (p.  90). 

The  sale  was  closed  on  the  12th  June,  1909,  on  the  same  date 
that  the  release  just  spoken  of  and  the  commission  letter  were 
delivered.  Eames  afterward  got  $25,000  commission,  but  the 
$50,000  was  not  paid  over,  owing  to  the  embargo  placed  upon  it 
by  the  appellants  on  the  3rd  August,  1909  (p.  21). 

I do  not  think  that  the  signing  of  the  agreement  for  sale  by 
the  purchasers  in  Pittsburg  on  the  10th  June,  1909,  nor  the 
making  of  a cheque  on  the  11th  June,  1909,  to  pay  part  of  the 
purchase-money,  'affects  the  question  as  to  when  the  commission 
was  earned.  The  commission  is  payable  only  out  of  the  “pro- 
ceeds of  the  sale,”  and  is  for  negotiating  the  sale,  afterwards 
consummated  for  $550,000. 

This  agreement  of  the  12th  June,  1909,  was  one  which,  under 
the  circumstances  disclosed  in  evidence,  might  have  been  re- 
scinded by  the  purchasers,  or  under  which  they  could  have 
recovered  back  the  $50,000.  The  procuring  of  this  agreement 
by  Moore  is  the  consideration  for  the  letter,  addressed,  at 
Moore’s  request,  to  Eames,  and  is  the  only  consideration  as  be- 
tween the  vendors,  Eames,  Jeffery,  and  himself. 

It  is  in  itself,  by  reason  of  the  bribe  it  contains  . . . 

which  is  included  in  the  purchase-price  ...  a “corrupt 
bargain,”  to  use  the  words  of  A.  L.  Smith,  L.J.,  in  the  case 
already  cited,  and  one  which  entitles  the  purchaser  to  rescind 
or  to  recover  from  the  agent  or  vendor,  or  both,  the  bribe 
which  formed  an  ostensible  part  of  the  purchase-money. 

It  is,  therefore,  difficult  to  understand  the  argument  on 
behalf  of  the  appellants,  that  Moore  could  not  prejudice  their 
rights,  as  the  commission  was  already  earned  when  the  transfer 
to  Eames  of  the  right  to  the  commission  was  made.  The  appel- 
lants’ right  cannot  be  put  higher  than  as  principals  or  assignees 
of  Moore;  and,  granting  that  the  latter  could  not  defeat  the 
appellants’  claim  by  an  assignment  or  transfer  of  the  right  to 
commission,  the  fundamental  fact  remains  that  the  commission 
itself  is  money  that,  notwithstanding  the  form  of  the  contract, 
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belongs  to  the  purchasers  and  could  be  recovered  by  them  either 
in  'the  hands  of  Moore  or  from  the  vendors.  No  claims  based 
on  the  contract  or  dependent  on  its  validity  can  defeat  the  pur- 
chasers’ right,  which  arises  from  the  infirmity  of  the  contract 
itself.  See  the  remarks  of  Bacon,  V.-C.,  in  Bagnall  v.  Carlton 
(1877),  6 Ch.D.  371,  at  p.  385,  based  upon  Imperial  Mercantile 
Credit  Association  v.  Coleman  (1873),  L.R.  6 H.L.  189. 

Nor  does  the  Tact  that  the  vendors’  agent,  Fraser,  may  have 
said  that  he  would  protect  the  appellants,  carry  the  matter  any 
further.  The  vendors  agreed  to  the  price  being  increased,  so 
that  Moore  and  Eames  would  get  the  increase  as  commission. 
They  therefore  did  all  that  they  could  do  to  enable  Moore  and 
Eames  to  collect  the  $50,000,  and  to  that  extent  “protected”  the 
appellants. 

It  is  this  very  arrangement,  however,  which  gives  rise  to 
the  purchasers’  rights  and  enables  them  to  rescind  the  agree- 
ment or  as  an  alternative  to  claim  back  the  amount  by  which 
the  purchase-money  was  increased. 

If,  as  is  well  settled,  an  agent  ceases  to  be  entitled  to  any 
remuneration  when  he  puts  himself  in  a position  where  his  in- 
terest necessarily  conflicts  with  his  duty  to  his  principal,  then 
neither  Moore  nor  Jeffery  nor  Eames  would  be  entitled  to  this 
$50,000.  See  per  Bowen,  L.J.,  in  Boston  Beep  Sea  Fishing  and 
Ice  Co.  v.  Ansell,  39  Ch.D.  339,  at  p.  364.  The  right  of  the 
purchaser  to  recover  it  is  but  the  natural  outcome  of  the  appli- 
cation of  this  principle,  because  it  treats  the  commission  as  an 
improper  increase  of  the  purchase-price,  induced  by  the  fraudu- 
lent act  of  both  vendor  and  agent:  Mayor,  etc.,  of  Salford  v. 
Lever , [1891]  1 Q.B.  168;  Grant  v.  Gold  Exploration  and  De- 
velopment Syndicate,  [1900]  1 Q.B.  233. 

The  extent  to  which  the  Court  will  go  in  protecting  a pur- 
chaser is  well  shewn  in  Beck  v.  Kantorowicz  (1857),  3 K.  & J. 
230,  where  the  ultimate  purchaser  or  transferee  of  the  mine 
was  held  entitled  to  the  shares  set  apart  by  way  of  secret  com- 
mission by  the  vendors  to  one  of  a group  of  co-adventurers  who 
bought  and  then  sold  to  the  company. 

I think  the  judgment  of  the  trial  Judge  should  be  affirmed 
and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 
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Libel — Words  Plainly  Defamatory — Jury — Verdict  of  no  Libel — New  Trial 
— Pleading — Mitigation  of  Damages — Notice — • Criminal  Charge — Re- 
tractation— Questions  for  Jury — Plaintiff  Siting  in  Firm  Name — Prac- 
tice. 

The  plaintiff  in  an  action  for  libel,  where  the  jury  has  found  not  to  be 
libellous  that  which  is  plainly  a libel,  is  entitled  to  a new  trial. 

Sydney  Post  Publishing  Co.  v.  Kendall  (1910),  43  S.C.P.  461,  followed. 
And  in  this  case,  where  the  defendants  published  in  their  newspaper  an 
article  describing  certain  business  premises  and  candy  manufactured 
thereon  as  the  plaintiff’s,  and  alleging,  by  setting  out  what  purported 
to  be  particulars  supplied  by  a health  inspector,  that  the  premises  and 
candy  were  in  an  evil  condition,  it  was  held,  that  the  article  was  plainly 
defamatory  of  the  plaintiff  and  of  his  business;  and,  as  the  defendants 
did  not  plead  justification,  the  verdict  of  the  jury  for  the  defendants 
must  have  been  based  on  the  view  that  the  article  was  not  a libel  of  the 
plaintiff;  and  a new  trial  was  ordered. 

Semble,  that  the  facts  and  circumstances  which  led  to  the  publication  and 
to  the  writer  of  the  article  believing  that  the  premises  were  those  of  the 
plaintiff,  would  have  been  admissible  in  mitigation  of  damages  if  they 
had  been  so  pleaded,  and  the  notice  required  by  the  Pules  had  been 
given. 

It  was  for  the  jury  and  not  for  the  Judge  to  determine  whether  the  matter 
complained  of  involved  a criminal  charge  against  the  plaintiff ; and  upon 
the  new  trial  that  question  and  a question  as  to  a retractation  published 
by  the  defendants,  might  be  left  to  the  jury. 

Wlhile  the  Pules  permit  a single  person  carrying  on  business  in  a firm 
name  to  ;be  sued  in  that  name,  they  do  not  permit  him  so  to  sue. 

Action  for  libel.  The  statement  of  claim  was  as  follows : — 1 

1.  The  plaintiff  firm,  Lumsden  Brothers,  are  wholesale  gro- 
cers, carrying  on  business  in  the  city  of  Hamilton,  in  the  county 
of  Wentworth,  and  William  Godfrey  Lumsden,  of  the  said  city 
of  Hamilton,  is  the  sole  member  of  the  said  firm,  and  the  defen- 
dants are  publishers  of  a daily  newspaper  called  “The  Ham- 
ilton 'Spectator”  published  in  the  said  city  of  Hamilton. 

2.  At  the  time  of  the  writing  and  publishing  of  the  libel  here- 
inafter complained  of,  the  plaintiffs  were,  as  the  defendants 
well  knew,  carrying  on  the  business  of  wholesale  grocers  on 
Macnab  street  north,  in  the  said  city  of  Hamilton,  and  had  been 
carrying  on  such  business  for  forty  years. 

3.  On  the  7th  November,  1912,  the  defendants  falsely  and 
maliciously  printed  and  published  in  their  said  newspaper, 
“The  Hamilton  Spectator,”  of  and  concerning  the  plaintiffs  and 
of  and  concerning  the  plaintiffs  in  relation  to  their  trade  and 
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business  as  aforesaid,  and  of  and  concerning  the  goods,  wares, 
and  merchandise  sold  and  dealt  in  by  the  plaintiffs,  the  words 
following,  that  is  to  say: — 

“Two  Thousand  Pounds  of  Candy  Condemned. 

“Inspector  Shain  Making  a Regular  Clean-up. 

“Lumsden  Bros.  Asked  to  Appear  in  Police  Court. 

“Inspector  Shain,  of  the  local  board  of  health,  has  for  many 
weeks  been  conducting  a rigid  investigation  into  all  matters 
that  concern  the  sanitation  and  cleanliness  particularly  of 
stores,  factories,  and  dairies  in  the  city.  In  the  course  of  that 
inquiry  he  has  come  across  much  that  he  has  had  to  condemn, 
and  in  some  instances  it  has  been  necessary  to  summon  the  par- 
ties to  the  Police  Court.  This  morning  he  made  an  inspection 
of  the  premises  of  Lumsden  Bros.,  wholesale  grocers,  Macnab 
street  north,  and,  as  a result  of  that  visit,  he  stated  that  a 
summons  would  be  issued  for  the  appearance  in  Police  Court 
of  those  responsible  for  the  conditions  which  exist  there.  The 
firm  will  be  given  24  hours  to  clean  up,  and  the  summons  will 
be  on  a charge  of  having  impure  food-stuffs  on  the  premises. 

“Dr.  Shain,  after  spending  nearly  three  hours  poking  into 
every  nook  and  corner  of  the  warehouse  from  cellar  to  garret, 
ordered  two  thousand  pounds  of  candy  destroyed.  This  was 
piled  up  in  wooden  trays  on  the  third  floor,  where  there  is  a 
candy-making  department,  and  the  inspector  ordered  the  stuff 
taken  down  in  the  elevator  and  burned  in  the  furnace.  It  was 
removed  to  the  basement,  and  instructions  were  given  by  the 
Health  Officer  that  the  candy  should  be  destroyed  under  his  own 
directions  later  in  the  day. 

“He  gave  instructions  to  have  all  the  floors  cleaned  from 
top  to  bottom  of  the  building,  the  walls  whitewashed,  better 
lighting  and  ventilating  installed,  separate  cloak  rooms  for  the 
men  and  women  employed,  and  the  lavatories  for  the  work- 
people remodelled  entirely.  A number  of  tubs  used  in  making 
candies  were  condemned  as  being  unfit,  and  some  equipment  for 
making  yeast  he  also  ordered  destroyed.  A device  for  cleaning 
currants  was  likewise  condemned. 

‘ ‘ Dr.  Shain  said  that  what  he  had  seen  had  given  him  a cue 
to  investigate  every  large  wholesale  warehouse  in  the  city  where 
food-stuffs  are  prepared  and1  kept.  ’ ’ 
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Meaning  thereby  that  the  plaintiffs  as  such  wholesale  mer- 
chants had  been  guilty  of  fraudulent  and  dishonest  practices 
and  of  a criminal  offence  within  the  meaning  of  sec.  224  of  the 
Criminal  Code,  R.S.C.  1906,  eh.  146,  and  meaning  also  thereby 
and  intending  to  cause  it  to  be  believed  that  the  goods,  wares, 
and  merchandise  sold  and  dealt  in  by  the  plaintiffs  were  im- 
pure and  unfit  for  food,  and  that  no  person  could  safely  pur- 
chase the  goods,  wares,  and  merchandise  of  the  plaintiffs,  where- 
as in  fact  and  in  truth  the  goods  sold  and  traded  in  by  the 
plaintiffs  were  not  impure  or  unfit  for  food. 

4.  By  reason  of  the  premises  and  the  publication  of  the  said 
statements  the  plaintiffs  have  been  and  are  prejudiced  and 
greatly  injured  in  their  trade  and  business  as  wholesale  grocers, 
and  the  reputation  of  their  goods  has  been  injured,  and  the  sale 
thereof  has  diminished  and  fallen  off,  and  the  plaintiffs  have 
suffered  in  their  credit  and  reputation. 

The  plaintiffs  claim:— 

1.  $75,000  damages. 
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2.  'Costs  of  this  action. 

The  statement  of  defence  was  as  follows : — 

1.  The  defendants  deny  all  the  allegations  contained  in  the 
plaintiffs’  statement  of  claim,  and  put  them  to  the  proof  thereof. 

2.  In  case  the  defendants  printed  and  published  the  article 
set  forth  in  the  plaintiffs’  statement  of  claim,  the  same  was  not 
done  falsely  or  maliciously. 

3.  The  said  words  in  the  statement  of  claim  were  not  printed 
or  published  with  the  defamatory  meaning  alleged  by  the  plain- 
tiffs, or  with  any  other  defamatory  meaning. 

4.  The  defendants  will  object  that  the  words  are  not  de- 
famatory in  themselves,  and  that  no  circumstances  are  alleged 
shewing  them  to  have  been  used  in  any  defamatory  sense,  and 
that  they  are  insufficient  in  law  to  sustain  the  action. 

5.  The  defendants,  even  it  he  proved  that  they  printed  or 
'published  the  words  alleged  in  the  statement  of  claim,  further 
deny  that  they  printed  or  published  such  words  with  the  sense 
or  meaning  alleged,  or  with  any  other  defamatory  or  actionable 
sense  or  meaning. 

6.  The  said  words  do  not  involve  a criminal  charge. 
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7.  The  defendants  did  not  print  or  publish  the  said  words 
of  the  plaintiffs,  in  relation  to  their  trade  or  business,  or  of  or 
concerning  their  mode  of  conducting  the  same,  or  with  the  mean- 
ing in  the  said  statement  of  claim  imputed  to  the  said  words, 
or  in  any  other  defamatory  sense. 

8.  The  words  complained  of  are  the  report  of  Inspector  Shain 
of  the  local  board  of  health,  made  by  him  in  the  discharge  of 
his  duty,  and  are  the  statements  and  assertions  of  the  said  In- 
spector Shain,  and  are  not  statements  and  assertions  made  by 
the  defendants  on  their  own  account. 

9.  The  words  complained  of  in  the  statement  of  claim  were 
printed  and  published  by  the  defendants  without  malice  and  in 
the  belief  that  they  were  true  and  correct,  and  under  such  cir- 
cumstances as  to  make  them  a privileged  communication. 

10.  The  defendants  are  public  journalists;  and,  if  the  said 
words  were  printed  and  published  by  them,  they  were  so  printed 
and  published  as  such  public  journalists,  in  a public  journal, 
bond  fide  and  without  malice,  and  for  the  public  benefit,  and 
not  otherwise,  and  were  and  are  a correct,  fair,  impartial,  and 
honest  report  and  account  of  proceedings  of  public  interest  and 
concern,  made  by  public  officials,  the  defendants  relying  on  and 
believing  the  statements  contained  in  the  said  alleged  libel ; and 
the  said  words,  so  far  as  they  are  matters  of  comment,  were  and 
are  fair  and  bond  fide  comment  regarding  the  subject-matter 
complained  of. 

11.  The  Board  of  Health  of  the  City  of  Hamilton,  being  a 
public  body,  in  discharge  of  its  duties  had  been  conducting  in- 
vestigations into  matters  concerning  sanitation  and  cleanliness, 
particularly  of  stores,  factories,  and  dairies,  such  investigations 
being  in  the  interest  of  the  employees  of  such  stores,  factories, 
and  dairies,  and  the  public  generally,  and  in  pursuance  thereof 
made  investigation  of  the  premises  of  the  plaintiffs,  and  the 
words  complained  of  are  the  report  of  the  Inspector  as  to  the 
condition  of  the  premises  at  the  time  of  the  said  investigation, 
and  such  report  so  made  by  Inspector  Shain,  in  the  sense  in 
which  the  statements  therein  contained  were  made,  namely, 
merely  as  to  the  condition  of  things,  is  privileged  under  the 
Libel  and  Slander  Act,  9 Edw.  VII.  ch.  40. 
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12.  That  Inspector  Shain  did  say  and  do  the  things  com- 
plained of  is  true  in  substance  and  in  fact. 

13.  The  statements  made  by  Inspector  Shain,  in  the  sense  in 
j which  they  were  made,  namely,  merely  as  to  the  condition  of 
! things  found  by  him  on  the  plaintiffs  ’ premises,  are  true  in  sub- 
stance and  in  fact. 

14.  The  wordsj  if  printed  and  published  by  the  defendants, 
were  printed  and  published  in  good  faith,  and  there  was  rea- 

t sonable  ground  to  believe  that  the  publication  thereof  was  for 
the  public  benefit,  on  the  ground  of  public  health,  and  the  health 
of  employees  and  others  on  the  said  premises ; and,  on  the  18th 
day  of  November,  1912,  after  notice  had  been  received  from  the 
plaintiffs,  the  defendants  printed  and  published  in  a prominent 
; place  on  the  front  page  of  their  newspaper,  the  words  follow- 
! ing,  that  is  to  say  (setting  out  the  notice  served  on  the  defen- 
j dants,  and  an  explanation  published  by  the  defendants  in  their 
newspaper  on  the  day  following  the  receipt  of  the  notice). 

The  action  was  tried  before  Falconbridge,  C.J.K.B.,  and  a 
, jury,  at  Hamilton;  and,  upon  the  verdict  of  the  jury,  judgment 
was  entered  for  the  defendants,  dismissing  the  action. 

The  plaintiff  appealed. 

March  13.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
: laren,  Magee,  and  Hodgins,  JJ.A. 

G.  F.  Shepley,  K.C.,  and  I.  F.  Hellmuth,  K.C.,  for  the  plain- 
tiff. There  is  a distinction  between  Lumsden  the  individual, 
and  the  firm  and  the  company:  Salomon  v.  Salomon  & Co., 
; [1897]  A.'C.  22;  Eielle  v.  Reid  (1899),  26  A.R.  54.  Evidence  as 
to  the  circumstances  leading  to  the  publication,  and  to  the  be- 
! lief  of  the  writer  that  the  building  in  which  the  candy  was 
found  was  the  premises  of  the  plaintiff,  should  not  have  been 
j admitted,  as  such  evidence  could  only  be  given  in  mitigation 
I of  damages,  and  there  was  no  plea  of  justification:  Con.  Rule 
488;  Holmested  and  Langton’s  Judicature  Act,  3rd  ed.,  p.  711, 
and  cases  there  cited.  A libeller  cannot  be  heard  to  say,  “I 
have  been  libelling  the  wrong  man:”  Jones  v.  E.  Hulton  & Co., 
[1909]  2 K.B.  444,  affirmed  in  E.  Hulton  & Co.  v.  Jones,  [1910] 
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A.C.  20.  The  law  of  libel  is  of  a highly  'technical  character, 
and  the  J ones  case  shews  it  to  be  the  same  as  it  was  in  the  times 
of  Elizabeth  and  James.  See  also  Fulford  v.  Wallace  (1901), 
1 O.L.R.  278;  Brown  v.  Moyer  (1893),  20  A.R.  509.  Such  evid- 
ence cannot  he  given,  at  any  rate,  unless  the  facts  are  pleaded: 
Odgers  on  Libel  and  Slander,  5th  ed.,  p.  393;  Ramsey  v.  Webb 
(1842),  Car.  & M.  104.  Even  in  mitigation  of  damages,  evid- 
ence cannot  be  adduced,  which,  if  proved,  would  amount  to  a 
justification:  Watt  v.  Watt,  [1905]  A.C.  115,  at  p.  118;  Under- 
wood v.  Parks  (1744),  2 Stra.  1200.  The  verdict  of  the  jury 
was  perverse  in  that  they  found  that  not  to  be  a.  libel  which 
could  not  he  anything  else ; and  so  there  should  be  a new  trial  • 
Sydney  Post  Publishing  Co.  v.  Kendall  (1910),  43  S.C.R.  461. 
It  was  for  the  Judge,  and  not  for  the  jury,  'to  say  whether  the 
matter  complained  of  involved  a criminal  charge  against  the 
plaintiff. 


E.  F.  B.  Johnston,  K.C.,  and  J.  G.  Gauld,  K.C.,  for  the  de- 
fendants. There  was  no  application  to  amend  the  pleadings 
at  the  trial.  The  publication  was  admitted.  We  shewed  that  W. 
G.  Lumsden  was  the  sole  member  of  the  firm  of  Lumsden  Bros., 
and  also  president  and  chief  shareholder  of  the  Jersey  Cream 
Company  Limited.  Counsel  for  the  plaintiffs  must  divide 
W.  G.  Lumsden  into  three  pieces,  and  select  one  of  them  from 
time  to  time.  On  these  facts,  we  were  entitled  to  ask  the  jury, 
was  it  really  the  Jersey  Cream  Company  Limited,  or  only  a 
blind?  So  it  was  on  that  ground  and  to  shew  that  the  article 
was  written  in  good  faith,  and  was  fair  comment,  that  the  evid- 
ence complained  of  was  used.  We  submit  that,  if  the  jury  find 
that  the  company  and  the  man  are  the  same,  the  evidence  can 
be  used  in  justification,  though  not  if  the  jury  found  otherwise. 
So  the  evidence  was  admissible.  The  plaintiff  brought  the  libel 
upon  himself : Douglas  v.  Stephenson  (1898-9),  29  O.R.  616,  26 
A.R.  26 ; Odgers  on  Libel  and  Slander,  5th  ed.,  p.  399. 

Hellmuth,  in  reply. 

September  15.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from 
the  judgment,  dated  the  22nd  January,  1913,  which  the  Chief 
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Justice  of  the  King’s  Bench  directed  to  be  entered  on  the  ver- 
dict of  the  jury  at  the  trial  before  him  at  Hamilton  on  that 
and  the  previous  day. 

The  action  is  one  of  libel,  and  there  is  no  plea  of  justification 
on  the  record.  The  verdict  of  the  jury,  which  was  for  the  re- 
spondents, must,  therefore,  have  been  based  on  the  view  that 
the  matter,  the  publication  of  which  is  complained  of,  was  not 
a libel  of  the  appellant. 

I have  reluctantly  come  to  the  conclusion  that  a new  trial 
must  be  granted.  That  the  plaintiff  in  a libel  action,  where  the 
jury  has  found  not  to  be  libellous  that  which  is  plainly  a libel, 
is  entitled  to  a new  trial,  was  decided  by  the  Supreme  Court  of 
Canada  in  Sydney  Post  Publishing  Co.  v.  Kendall,  43  S.C.R. 


App.  Div. 
1913 

Lumsden 

V. 

Spectator 

Printing 

Co. 

Meredith,  O.J.O. 


461. 

I am  of  opinion  that  the  words  of  which  the  appellant  com- 
plained in  the  case  at  bar  are  not  susceptible  of  any  construc- 
tion which  is  not  defamatory. 

Whether  or  not  they  charge  that  the  'appellant  was  guilty 
of  a criminal  offence,  they  plainly  are  defamatory  of  him  and 
of  his  business.  Indeed,  the  contrary  was  not  argued  by  the 
learned  counsel  for  the  respondents. 

The  facts  and  circumstances  which  led  to  the  publication, 
and  to  the  writer  of  the  report  which  appeared  in  the  respon- 
dents’ newspaper  believing  that  the  premises  in  which  the  candy 
was  found  were  the  premises  of  the  appellant,  were  clearly  ad- 
missible in  mitigation  of  damages,  if  they  had  been  so  pleaded, 
and  the  notice  required  by  the  Rules  had  been  given. 

It  is  unnecessary  to  express  any  opinion  as  to  what  the  result 
of  the  appeal  would  have  been  had  there  been  a plea  of  justifi- 
cation on  the  record. 

It  was,  I think,  for  the  jury  and  not  for  the  Judge  to  deter- 
mine whether,  under  the  circumstances,  the  matter  complained 
of  involved  a criminal  charge  against  the  appellant;  and  it 
should  be  open  to  the  respondents,  upon  the  new  trial,  to  have 
that  question  left  to  the  jury,  with  the  further  question,  if  it 
is  found  that  a criminal  charge  was  not  made,  whether  or  not 
what  was  subsequently  published  by  the  respondents  was  a full 
and  fair  retractation,  within  the  meaning  of  sec.  8 of  the  Libel 
and  Slander  Act. 
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The  respondents  should  have  leave,  if  so  advised,  to  plead 
justification  and  also  to  set  up  in  mitigation  of  damages  the 
matters  on  which  they  relied  at  the  trial  as  a defence  to  the 
action. 

The  costs  of  the  last  trial  and  of  the  appeal  should  be  costs 
in  the  cause. 

It  may  be  well  to  point  out  that  the  action  is  improperly 
brought  in  the  name  under  which  William  G-.  Lumsden,  the  real 
plaintiff,  carried  on  business.  While  the  Rules  permit  a single 
person  carrying  on  business  under  a firm  name  to  be  sued  in  that 
name,  they  do  not  permit  him  so  to  sue.  See  Holmested  and 
Langton ’s  Judicature  Act,  3rd  ed.,  p.  414,  and  cases  there  cited. 

New  trial  ordered. 


[APPELLATE  DIVISION.] 

Haggerty  v.  Latreille. 

Water  and  Watercourses — St.  Launrence  River  above  Tide  Water — Bed  of 
Stream — Riparian  Rights — Presumption — Rebuttal — Title  in  Crown — 
Bed  of  Navigable  Waters  Act — Filling-in  of  River  in  Front  of  Lot — 
Interference  with  Property  Rights — Trifling  Injury — Nominal  Dam- 
ages. 

A small  piece  of  land,  lying  in  front  of  a lot  belonging  to  the  plaintiff,  had 
been  made  by  depositing  earth  and  stone  in  the  bed  of  the  river  St. 
Lawrence.  This  land  was  claimed  by  the  plaintiff  as  part  of  his  lot  and 
by  the  defendants  by  length  of  possession:  — 

Held  (affirming  the  judgment  of  O’Reilly,  Co.C.J. ),  that  the  title  to  this 
land  was  not  in  the  plaintiff,  but  in  the  'Crown;  and  that  the  primd 
facie  presumption  ( Keewatin  Power  Co.  v.  Town  of  Kenora  (1908),  16 
O.L.R.  184)  that,  in  all  non-tidal  rivers,  whether  navigable  or  not,  the 
title  to  the  alveus  is  in  the  riparian  proprietor,  was  rebutted. 

Dixson  V.  Snetsinger  (1873),  23  C.P.  235,  considered. 

The  conclusion  that  the  title  was  in  the  Crown  was  also  justified  by  the 
Bed  of  Navigable  'Waters  Act,  1 Geo.  V.  ch.  6,  sec.  2 (O. ) 

Held,  also  (in  this  varying  the  judgment  of  the  County  Court  Judge),  that 
the  filling-in  of  the  river  in  front  of  the  plaintiff’s  land  was  an  inter- 
ference with  his  property  rights. 

Lyon  V.  Fishmongers’  Co.  (1876),  1 App.  Cas.  662,  followed. 

In  view  of  the  'comparatively  trifling  injury  which  had  been  caused  to 
the  plaintiff  and  the  considerable  expense  that  the  defendants  would  be 
put  to  if  they  were  required  to  remove  the  earth  and  stone,  a mandatory 
injunction  should  not  be  awarded  to  the  plaintiff,  but  he  should  be  al- 
lowed $5  as  damages  for  the  invasion  of  his  rights. 

This  was  an  action  in  tbe  County  Court  of  the  United 
Counties  of  Stormont,  Dundas,  and  Glengarry,  for  the  recovery 
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of  land  and  for  possession  and  for  damages  for  trespass,  tried 
before  0 Reilly,  Co.C.J.,  on  the  20th  and  21st  December,  1912. 

On  the  18th  February,  1913,  the  following  judgment,  in  which 
the  facts  are  stated,  was  delivered  by  the  County  Court  Judge : — 

The  plaintiff  claims  to  be  the  owner  in  fee  of  that  certain 
parcel  or  tract  of  land  and  premises  situate,  lying,  and  being 
in  the  township  of  Charlottenburgh,  in  the  county  of  Glengarry, 
and  being  composed  of  that  part  of  lot  number  11  in  the  1st  con- 
cession of  that  township  which  may  be  better  known  and  de- 
scribed as  follows:  commencing  at  the  north-west  corner  of  that 
parcel  of  the  said  lot  conveyed  by  the  late  David  Summers  to 
Andrew  Summers  by  an  indenture  of  bargain  and  sale,  regis- 
tered in  the  registry  office  for  the  county  of  Glengarry  in  book 
1 for  the  said  township  of  Charlottenburgh  as  number  1632, 
being  a point  on  the  south  side  of  the  King’s  highway  distant 
from  the  east  side  of  the  said  lot  along  the  south  side  of  the  said 
highway  forty-five  feet,  thence  in  a westerly  direction  along  the 
south  side  of  the  said  highway  forty-one  feet,  thence  south 
twenty-four  degrees  east  to  within  thirty  feet  of  the  present 
bank  of  the  river  St.  Lawrence,  thence  in  a westerly  direction 
parallel  to  the  said  highway  nine  feet,  thence  south  twenty- 
four  degrees  east  to  the  river  St.  Lawrence,  thence  in  an  easterly 
direction  along  the  said  river  St.  Lawrence  to  the  south-west 
corner  of  the  said  land  so  conveyed  by  the  said  David  Summers 
to  the  said  Andrew  Summers  as  aforesaid,  thence  north  twenty- 
four  degrees  west  to  the  place  of  beginning,  subject  to  the  right 
of  John  S.  Summers  and  his  heirs  to  an  easement  for  light,  as 
mentioned  in  a deed  from  the  said  John  S.  Summers  to  the  Rev. 
Hugh  Cairns  dated  the  4th  day  of  December,  A.D.  1900. 

The  defendant  Agnes  Latreille  is  the  owner  in  fee  of  a quar- 
ter of  an  acre  of  land  lying  immediately  to  the  east  of  the  land 
above-described.  Both  parcels  of  land  are  parts  of  the  west  half 
of  lot  number  11  in  the  1st  or  front  concession  of  the  township 
of  Charlottenburgh,  and  Agnes  Latreille ’s  parcel  may  be  de- 
scribed as  follows : commencing  at  the  south-west  corner  of  Mrs. 
Baker’s  lot,  thence  running  north  twenty-four  degrees  west  to 
the  south  side  of  the  King’s  highway,  passing  through  the  front 
of  said  lot,  thence  westward  following  the  south  side  of  the  said 
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highway  forty-five  feet,  thence  south  twenty-four  degrees  east 
to  the  river  St.  Lawrence,  and  thence  eastward  following  the 
bank  of  the  said  river  to  the  place  of  beginning,  containing  one- 
quarter  of  an  acre  more  or  less. 

The  root  offthe  title  of  both  parties  to  their  respective  parcels 
of  land  is  found  in  a Crown  grant  or  patent  to  one  Jacob  Sum- 
mers, his  heirs  and  assigns  forever,  dated  the  9th  day  of  Novem- 
ber, A.D.  1803,  of  all  that  parcel  or  tract  of  land  situate  in  the 
township  of  'Charlottenburgh,  in  the  county  of  Glengarry,  in 
the  eastern  district  in  the  Province  of  Upper  'Canada,  containing 
by  admeasurement  one  hundred  and  seventeen  acres,  be  the  same 
more  or  less,  being  the  west  half  of  lot  number  11  in  the  front 
concession  of  the  said  township  of  Charlottenburgh,  together 
with  all  the  woods  and  waters  thereon  lying  and  being,  under 
the  reservations,  limitations,  and  conditions  hereinafter  ex- 
pressed; which  said  one  hundred  and  seventeen  acres  of  land 
are  butted  and  bounded  or  may  be  otherwise  known  as  follows, 
that  is  to  say : commencing  in  front  upon  the  river  St.  Lawrence 
at  the  centre  of  the  said  lot,  thence  north  twenty-four  degrees  west 
one  hundred  and  twenty-four  chains  more  or  less  to  the  allowance 
for  road  in  rear  of  the  said  concession,  thence  south  sixty-six 
degrees  west  nine  chains  fifty  links  more  or  less  to  the  limit  be- 
tween lots  numbers  11  and  12,  thence  south  twenty-four  degrees 
east  to  the  river  St.  Lawrence,  then  easterly  along  the  water’s 
edge  to  the  place  of  beginning. 

The  title  to  both  parcels  eventually  came  to  be  vested  in  one 
David  Summers,  who,  on  the  24th  July,  1862,  conveyed  the 
quarter  of  an  acre  now  owned  by  Agnes  Latreille  to  his  son 
Andrew  Summers,  and  by  his  will  dated  the  27th  March,  1867, 
devised  the  parcel  now  owned  by  the  plaintiff  to  his  wife  Jane 
Summers,  who,  on  the  12th  May,  1887,  conveyed  it  to  her  son 
John  S.  Summers,  a brother  of  Andrew  Summers,  who  had  owned 
the  quarter  of  an  acre  now  owned  by  Agnes  Latreille,  but  who 
had  conveyed  it  on  the  14th  September,  1871,  to  one  Louis 
Haines,  who  on  the  16th  June,  1879,  conveyed  it  to  one  Francis 
Sauve,  better  known  as  “ Frank  Laplante.”  The  defendant  is 
a daughter  of  the  said  Frank  Laplante,  and  in  May,  1908,  became 
owner  of  the  quarter  of  an  acre. 
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When  David  Summers  owned  the  properties,  the  water’s  edge 
of  the  river  St.  Lawrence,  which  formed  the  southerly  boundary 
line  of  both  of  them,  was  not  where  it  now  is.  It  was  at  a dis- 
tance of  thirty-five  or  forty  feet  south  of  the  road  which 
forms  the  northern  boundary  of  the  properties,  on  the  plain- 
tiff’s parcel  and  probably  about  the  same  distance  or  less  (being 
as  little  as  twenty-five  feet  according  to  some  witnesses)  on  the 
one-quarter  acre  now  owned  by  the  defendant  Agnes  Latreille. 

Andrew  Summers,  according  to  the  evidence  of  his  brother 
John  <S.  Summers,  between  the  years  1861  and  1872  (and  while 
he  still  owned  the  quarter  acre),  made  land  by  filling  in  in  front 
of  his  property,  to  a considerable  distance  south,  into  the  river 
St.  Lawrence. 

In  the  summer  of  1886,  or  twenty-six  years  ago  last  summer, 
the  Dominion  Government  seems  to  have  done  dredging  in  the 
vicinity  of  the  properties  in  question,  and  to  have  been  willing 
to  give  away  the  earth  obtained  in  the  dredging  operations. 

Frank  Laplante,  who  had  then  owned  the  quarter  of  an  acre 
for  some  years,  built  crib-work  in  front  of  his  property  at  a dis- 
tance of  about  a hundred  feet  south  of  the  said  road  and  out  in 
the  river  St.  Lawrence,  and  filled  it  in  with  stones  and  with 
earth  obtained  from  the  dredging  operations.  This  crib-work 
extended  from  a point  about  a hundred  feet  south  of  the  high- 
way in  a northerly  direction  for  about  forty-eight  feet,  and  a 
number  of  feet  of  it — exactly  how  many  does  not  appear  in  evi- 
dence, but,  it  is  said,  twenty-three  feet  at  the  southerly  end — are 
in  front  of  the  land  owned  by  the  plaintiff. 

John  S.  Summers,  who  was  not  then  the  owner  of  the  plain- 
tiff’s parcel,  but  acting  no  doubt  for  his  mother,  notified  La- 
plante that  he  was  coming  too  far  west  with  his  crib-work,  but  no 
notice  was  taken  of  this  alleged  warning,  and  nothing  more  was 
done  about  it.  John  S.  Summers  secured  four  scow-loads  of  the 
earth  from  the  dredging  operations  and  had  them  put  in  front 
of  the  land  now  owned  by  the  plaintiff. 

Laplante  then  appears  to  have  built  a carpenter  shop  for 
building  boats  in,  and  placed  it  on  the  west  side  of  the  crib- 
work  about  eighteen  feet  north  of  the  south  end  of  the  crib. 
John  S.  Summers  swears  that  the  boat-house,  or  rather  car- 
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p enter  shop,  was  erected  before  the  outer  crib- work,  and  that 
it  projected  over  the  water  a distance  of  ten  feet,  or  over  the 
west  line  of  Laplante ’s  property,  and  encroached  to  that  extent 
on  his  mother’s  property. 

Perhaps  this  is  the  more  correct  statement  in  connection  with 
the  placing  of  the  carpenter  shop,  and  when  it  was  done.  John 
S.  Summers  impressed  me  very  favourably  when  in  the  witness- 
box,  and  I am  prepared  to  accept  anything  he  has  sworn  to. 
John  S.  Summers  acquired  the  parcel  of  land  now  owned  by  the 
plaintiff  in  1887,  and  in  that  year  he  had  a large  quantity  of 
stone  drawn  to  the  property,  and  in  1888  he  filled  in  in  front  of 
his  place  with  large  logs  and  stone,  until  he  had  carried  the 
made  land  in  front  of  his  property  out  on  a line  with  the  crib- 
work  built  by  Laplante  in  1886.  In  the  course  of  the  filling-in 
done  by  John  'S.  Summers  in  1888,  he  filled  in  under  the  car- 
penter shop  erected  by  Laplante,  and  then  notified  the  latter  to 
remove  the  shop,  but  this  Laplante  did  not  do  for  some  years 
afterwards,  and  it  is  evident  that  the  removal  of  the  carpenter 
shop  was  not  in  consequence  of  any  notice. 

The  result  is,  that  in  front  of  both  the  properties  in  question 
there  is  made  land  in  the  river  connected  with  the  parcels 
originally  owned  by  David  Summers,  which  extends  the  depth 
of  the  properties  seventy  or.  eighty  feet  into  the  river. 

This  is  without  reference  to  the  further  extension  on  the 
Latreille  place,  on  which  there  is  now  a boat-house  and  wharf. 

The  defendant’s  counsel  raised  some  questions  as  to  the 
plaintiff’s  title,  owing  to  alleged  defects  in  the  paper  title,  and 
to  the  presence  of  a conventional  line  which,  he  alleged,  existed 
between  the  two  properties ; but  he  informs  me  that,  if  I should 
come  to  the  conclusion  that  the  Crown  grant  to  Jacob  Summers 
of  the  one  hundred  and  seventeen  acres  did  not  convey  to  him 
the  ownership  in  the  bed  of  the  river  St.  Lawrence  to  the  middle 
of  the  river  in -front  of  the  hundred  and  seventeen  acres,  then 
the  other  questions  affecting  the  title  may  be  ignored. 

The  property  in  dispute  is  all  on  the  made  ground  in  the 
river  in  front  of  the  plaintiff’s  parcel,  and  is  said  to  be  a plot 
on  the  crib-work  having  a depth  running  from  the  south  to  the 
north  of  forty-eight  feet,  and  having  a width  on  the  south  end 
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of  twenty-three  feet  and  on  the  north  end  of  twenty-two  feet. 
This  would  leave  quite  a parcel  of  made  ground  between  the 
plot  in  dispute  and  the  plaintiff’s  property  as  it  was  before  John 
S.  Summers  carried  its  frontage  out  into  the  river,  as  he  says,  a 
distance  of  from  seventy-five  to  eighty  feet. 

The  public  have  used  the  land  in  dispute,  as  far  as  passing 
over  it  is  concerned,  without  restriction,  for  the  past  twenty-six 
years.  That  is,  any  one  landing  there  from  boats  seemed  free  to 
pass  over  it  going  to  Summerstown.  The  inhabitants  of  Sum- 
merstown  seemed  free  to  pass  over  it  when  going  to  the  river. 
The  plaintiff  swears  that  for  over  ten  years  he  went  over  the 
disputed  plot  to  draw  water  from  the  river,  and  that  it  was  used 
by  the  public  generally.  Laplante  for  a great  many  years  used 
it  for  a wood-yard,  and  for  the  past  twenty  years  there  has 
always  been  more  or  less  wood  on  it. 

Although  the  plaintiff  only  obtained  title  to  the  parcel  he  now 
owns  in  April  last  in  his  own  right,  he  held  it  as  one  of  the 
trustees  of  the  Methodist  Church  from  the  25th  March,  1901, 
until  he  acquired  it  in  his  own  right  in  1912. 

The  plaintiff  came  to  Summerstown,  where  these  properties 
are,  in  the  year  1893,  when  John  ,S.  Summers  still  owned  the 
parcel  now  owned  by  the  plaintiff,  and  the  plaintiff  swears  that 
all  the  filling-in  was  then  done  in  front  of  the  plaintiff’s  parcel, 

except  some  filling-in  that  he  himself  did  last  fall. 

« * 

In  1908  the  defendant  Napoleon  Latreille,  finding  that  the 
southerly  ten  feet  of  the  crib-work  at  its  west  end  had  become 
dilapidated  and  overflowed  with  water,  put  in  two  new  logs  and 
filled  up  the  ground  over  it,  restoring  it  to  its  former  condition. 

No  question  of  a natural  receding  of  the  water’s  edge  of  the 
river,  or  of  natural  accretion  of  land  to  the  shore  of  the  respec- 
tive parcels  of  land  owned  by  the  plaintiff  and  Agnes  Latreille, 
is  involved  in  this  case. 

The  former  owners  deliberately  made  land  on  the  river-bed 
in  front  of  their  respective  properties,  and  connected  their  pro- 
perties with  the  made  land,  so  that  now  they  hold  from  two  to 
three  times  as  much  land  as  their  deeds  cover,  and  the  made 
land  is  in  great  part  indistinguishable  from  the  natural  soil. 

The  plaintiff’s  contention  is,  that  he  owns  not  only  to  the 


App.  Div. 
1913 

Haggerty 

v. 

Latreille. 


306 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Haggerty 

v. 

Latretlle. 


VOL. 


original  water  ’s  edge  of  the  St.  Lawrence  river,  but  the  soil  in 
the  bed  of  the  stream  for  one  mile  out,  ad  medium  filum. 

The  paper  title  of  both  parties  originates  from  the  grant 
from  the  Crown  to  Jacob  Summers  of  one  hundred  and  seven- 
teen acres  of  land  described  by  metes  and  bounds,  and  bounded 
on  the  south  by  the  water’s  edge  of  the  river  St.  Lawrence.  The 
river  in  front  of  the  hundred  and  seventeen  acres  is  at  least  two 
miles  wide,  and  the  plaintiff’s  contention  means,  that  when  the 
Crown  granted  Jacob  Summers  one  hundred  and  seventeen  acres 
of  land  more  or  less  running  to  the  water’s  edge  of  the  river 
St.  Lawrence,  it  in  fact  conveyed  to  him  over  eighty  additional 
acres  of  the  bed  of  the  river,  running  one  mile  south  to  the 
middle  of  the  stream. 

In  this  Province,  since  1792,  the  law  of  England  has  been 
in  force  to  the  following  effect,  viz.,  that  primd  facie  the  owner- 
ship of  the  soil  forming  the  bed  of  a running  stream,  whether 
navigable  or  not,  belongs  ad  medium  filum  to  the  owner  of  the  ad- 
joining shore. 

This  presumption  of  law  is  a rebuttable  one,  as  the  late 
lamented  Chief  Justice  Moss  points  out  in  the  case  of  Keewatin 
Power  Co.  v.  Tou\n  of  Kenora  (1908),  16  O.L.R.  184,  at  p.  190. 
He  says  further,  on  p.  192:  “The  rule  of  the  common  law  as  to 
the  presumption  of  title  in  the  beds  of  the  streams,  whether  nav- 
igable or  non-naviga'ble,  still  prevails  in  this  Province,  and  is  to 
be  applied  in  the  first  instance.  Whether  there  exists  circum- 
stances or  conditions  sufficient  to  repel  the  presumption  is  a 
question  to  be  dealt  with  in  the  particular  case.  I have  already 
said  that  in  the  case  of  the  Great  Lakes  and  some  of  the  rivers 
rebutting  circumstances  and  conditions  would  not  be  far  to 
seek.”  He  there  refers  to  what  he  had  said  on  p.  190  as  follows: 

‘ ‘ In  this  case  we  are  not  dealing  with  the  Great  Lakes  nor  with 
a river  forming  part  of  the  international  boundary.  But  in  these 
circumstances-  the  primd  facie  presumption  would  probably  be 
not  difficult  of  rebuttal.” 

Mr.  Justice  Meredith,  now  Chief  Justice  of  the  Common 
Pleas,  at  pp.  199  and  200  of  the  same  report,  says,  in  speaking  of 
a suggestion  that  a grant  of  a part  of  the  shore  of  one  of  the 
Great  Lakes  might  carry  title  to  the  middle  of  the  lake : ‘ 1 Again, 
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such  a case  is  but  a fanciful  one,  for,  as  every  one  knows,  all 
the  lands  in  this  Province  are  surveyed  into  lots,  generally  farm 
lands  of  one  hundred  or  two  hundred  acres,  and  are  not  only 
shewn  upon  plans  of  the  survey,  but  are  staked  at  their  angles, 
and  sold  accordingly,  and  it  is  needless  to  say  that  these  surveys 
and  plans  do  not  extend  ad  medium  filum,  nor  are  the  stakes 
placed  under  the  water.  The  land  is  invariably  sold  according 
to  such  surveys  and  plans,  and  this  question  can  hardly,  if  at  all, 
arise.  If  it  could,  could  it  possibly  be  held  that  a lot  described 
as  containing  one  hundred  acres  more  or  less,  extending  to  the 
waters  of  the  lake,  conveyed  not  only  one  hundred  acres,  but 
possibly  twenty-five  square  miles  or  sixteen  thousand  square 
acres?  The  same  considerations  apply,  with  more  or  less  force, 
to  the  greater  international  rivers,  and  also,  with  precisely  the 
same  force,  to  the  great  inland  bodies  of  water  not  interna- 
tional. ’ ’ 

If  the  presumption  does  not  apply  to  the  St.  Lawrence,  or 
rather  if  it  cannot  be  rebutted  as  regards  the  St.  Lawrence,  in 
what  international  river  could  it  be  rebutted? 

The  St.  Lawrence  is  the  greatest  international  river  that  we 
have  in  this  Province. 

True  it  is  that  the  international  boundary,  which  follows  the 
course  of  the  St.  -Lawrence  downward  for  a great  distance,  veers 
to  the  south  and  leaves  the  course  of  the  river  at  a point  five 
or  six  miles  above  Summerstown,  and  that  the  mainland  on  the 
other  side  of  the  river,  opposite  the  parcels  of  land  in  question, 
is  in  the  Province  of  Quebec ; but  I take  it  that  the  presumption 
must  be  deemed  to  be  rebutted  as  regards  the  whole  river,  if 
rebutted  at  all,  and  cannot  be  deemed  as  rebutted  just  above 
where  the  international  boundary  veers  south  and  to  be  applic- 
able below  that  point. 

In  any  event,  even  if  the  river  St.  Lawrence  were  not  an  in- 
ternational boundary  river,  I strongly  believe  that  the  mere  fact 
that  the  river  opposite  the  parcels  in  question  is  two  miles  wide 
is  sufficient  in  itself  to  rebut  the  presumption. 

In  the  result,  I hold  that  the  plaintiff  has  no  paper  title  to 
any  of  the  land  south  of  what  was  the  original  water’s  edge  of 
the  river  St.  Lawrence. 
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At  the  hearing,  the  plaintiff’s  counsel  was  granted  leave  to 
amend  the  record  'by  adding  a claim  to  meet  the  event  of  his 
failing  to  establish  his  paper  title.  The  claim  is,  that  the  built- 
up  land  in  front  of  his  property  constitutes  an  obstruction  cut- 
ting off  the  plaintiff  from  his  free  access  to  the  river  St.  Lawr- 
ence, to  which  he  is  entitled  as  a riparian  proprietor,  and  that 
the  defendants  accordingly  should  be  ordered  to  remove  such 
obstruction  and  restore  the  plaintiff  to  his  proper  position. 

There  is  no  doubt  that  the  owner  of  the  shore  has  a right  to 
free  access  to  the  river.  The  plaintiff ’s  counsel  cites  Lyon  v.  Fish- 
mongers’ Co.  (1876),  1 App.  Cas.  662,  in  support  of  that  proposi- 
tion. This  case  and  a number  of  others  of  a like  nature  are  to  be 
found  collected  in  Merritt  v.  City  of  Toronto  (1911),  23  O.L.R. 
365. 

The  plaintiff  demands  a mandatory  injunction  to  compel  the 
removal  of  all  that  portion  of  the  crib- work  and  made  land  which 
lies  in  front  of  his  property.  The  expense  of  doing  this  would 
be  far  in  excess  of  the  value  of  his  property,  but  that  in  itself 
would  be  no  sufficient  answer  to  his  demand. 

The  removal  of  this  portion  of  the  made  land,  speaking  of 
the  plot  in  dispute,  if  it  were  accomplished,  would  not  put  the 
plaintiff’s  property  in  the  condition  in  which  it  originally  was 
as  regards  the  river.  It  would  give  him  a slip  about  twenty-three 
feet  wide  and  forty-eight  feet  long  to  made  land  in  front 
of  his  property,  the  slip  being  bounded  on  the  west  by  the  plain- 
tiff’s own  made  land,  and  on  the  east  by  the  made  land  of 
the  defendants.  If  the  defendants  were  ordered  to  remove  the 
crib-work  and  made  land  in  the  plot,  which  has  a width  of  about 
twenty-three  feet  at  the  river  and  extends  north  forty-eight  feet, 
where  it  has  a width  of  twenty-two  feet,  they  would  be  ordered 
to  remove  the  filling  done  there  in  1888  by  John  S.  Summers  and 
his  men.  This  is  a considerable  part  of  the  whole  filling.  The 
carpenter  shop  was  thirty  feet  long  and  stood  lengthwise  on  the 
crib- work,  and  John  S.  Summers  swears  that  he  and  his  men 
filled  up  with  stones,  etc.,  etc.,  under  it  along  the  length  of  it, 
for  the  ten  feet  that  it  projected  over  in  front  of  his  property — 
so  that  of  the  obstruction  to  be  removed,  being  roughly  forty- 
eight  feet  by  twenty- three  feet,  John  S.  Summers  (the  plaintiff’s 
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predecessor  in  title)  created  thirty  feet  by  ten  feet,  and  the 
Court  is  asked  to  order  the  defendants  to  remove  this  from  in 
front  of  the  plaintiff’s  property.  It  has  been  there  for  about 
twenty-five  years,  or  a quarter  of  a century.  The  plaintiff  knew 
that  it  was  there  in  1893,  twenty  years  ago.  He  did  filling  him- 
self last  fall,  which,  no  doubt,  would  add  to  the  difficulty  of 
doing  this  work  of  removal,  in  case  it  should  be  ordered. 

He  (in  common  with  the  public  generally)  has  used  this 
means  of  access  to  the  river  for  a number  of  years,  but  he  now 
demands  the  aid  of  the  Court  to  have  it  removed.  I think  that  it 
is  only  necessary  to  state  the  facts  to  shew  how  impossible  it 
would  be  for  any  Court  to  grant  this  demand. 

Apart  from  the  impossibility  of  granting  the  demand,  I 
should  think  that,  as  far  as  the  plaintiff  is  concerned,  there  would 
be  an  easement  created  after  all  these  years  in  favour  of  those 
using  this  plot  which  is  in  dispute.  Of  course,  as  regards  the 
Crown,  no  easement  might  be  effective,  but  I should  think  that 
an  easement  might  be  set  up  as  against  this  claim  of  the  plain- 
tiff. 

I think  that  the  plaintiff’s  action  should  be  dismissed  with 
costs. 

The  plaintiff  appealed  from  the  judgment  of  O’Reilly,  Co. 

C.J. 

April  24.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

G.  A.  Stiles , for  the  plaintiff.  The  land  in  question,  having 
been  formed  by  deposit  in  the  river  St.  Lawrence  in  front  of  the 
plaintiff’s  lot,  belongs  to  the  plaintiff.  Where  a grant  of  land  is 
made  bordering  on  a non-tidal  river,  whether  navigable  or  not, 
the  title  in  the  bed,  to  the  middle  of  the  stream,  is  presumed  to 
be  in  the  riparian  proprietor,  and  this  presumption  is  not  re- 
butted here : Keewatin  Power  Co.  v.  Town  of  Kenora,  16  O.L.R. 
184,  at  p.  190.  Land  formed  by  gradual  accretions  in  front  of 
a water  lot  accrue  to  the  owner  of  the  lot : Standly  v.  Perry 
(1877),  2 A.R.  195;  Throop  v.  Cobourg  and  Peterborough  R.W. 
Co.  (1856),  5 C.P.  509 ; Buck  v.  Cobourg  and  Peterborough  R.W. 
Co.  (1856),  5 C.P.  552;  Attorney -General  v.  Chambers  (1859), 
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4 De  G.  & J.  55;  Doe  d.  Seebkristo  v.  East  India  Co.  (1856),  10 
Moo.  P.C.  140;  In  re  Hull  and  Selby  Railway  (1839),  5 M.  & W. 
327.  In  t'he  alternative,  I submit  that  the  filling-in  of  the  river 
in  front  of  the  plaintiff’s  lot  is  an  interference  with  his  riparian 
rights,  and  he  is  entitled  to  relief:  Lyon  v.  Fishmonger  s’  Co.,  1 
App.  Cas.  662;  Coulson  & Forbes’  Law  of  Waters,  3rd  ed.,  p. 
110;  Stover  v.  Lavoia  (1906),  8 O.W.R.  398;  Warin  v.  London 
and  Canadian  Loan  aiid  Agency  Co.  (1885),  7 O.R.  706,  12  A.R. 
327 ; S.C.,  sub  nom.  London  and  Canadian  Loan  and  Agency  Co. 
v.  Warin  (1886),  14  S.C.R.  232;  Servos  v.*  Stewart  (1907),  15 
O.L.R.  216;  Ratte  v.  Booth  (1887),  14  A.R.  419;  S.C.,  sub  nom. 
Booth  v.  Ratte  (1890),  15  App.  'Cas.  188;  Blair  and  Sumner  v. 
Deakin  (1887),  57  L.T.R.  522. 

C.  H.  Cline,  for  the  defendants.  The  title  to  the  land  in  dis- 
pute is  vested  in  the  defendants  by  possession.  The  evidence 
shews  that  the  plaintiff  has  been  out  of  possession  for  twenty 
years,  during  which  period  the  defendants  have  had  exclusive 
possession:  Banning’s  Limitation  of  Actions,  3rd  ed.,  pp.  152, 
153.  The  plaintiff  does  not  own  to  the  centre  of  the  stream,  the 
title  to  the  bed  of  the  St.  Lawrence  river* above  tide- water  being 
vested  in  the  Crown:  Dixson  v.  Snetsinger  (1873),  23  C.P.  235; 
Point  Abino  Land  Co.  v.  Michener  (1910),  2 O.W..N  122;  The 
Bed  of  Navigable  Waters  Act,  1 Geo.  V.  eh.  6 (O.) 

Stiles,  in  reply. 

September  15.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  County  Court  of  the  United  Counties  of  Stor- 
mont, Dundas,  and  Glengarry,  dated  the  19th  day  of  February, 
1913,  which  was  directed  to  be  entered  by  the  Senior  Judge, 
after  the  trial  before  him,  sitting  without  a jury,  on  the  20th  and 
21st  December,  1912. 

The  contest  is  as  to  the  ownership  of  a small  piece  of  land 
lying  in  front  of  a lot  in  the  hamlet  of  Summerstown,  belonging 
to  the  appellant,  which  was  made  by  depositing  earth  and  stone 
in  the  bed  of  the  river  St.  Lawrence. 

This  land  is  claimed  by  the  appellant  as  part  of  his  lot,  and 
is  claimed  by  the  respondents  by  length  of  possession,  and  the 
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appellant  claims  in  the  alternative  that  the  filling-in  of  the  river 
in  front  of  his  lot  constitutes  an  interference  with  his  riparian 
rights,  and  he  seeks  a mandatory  order  for  the  removal  of  the 
earth  and  stone  which  have  been  deposited  there. 

The  learned  Judge  found  that  the  title  to  the  locus  in  ques- 
tion was  not  in  the  appellant,  but  in  the  Crown ; and  that  the 
primd  fhcie  presumption  which,  according  to  the  decision  of  this 
Court  in  Keewatin  Power  Co.  v.  Town  of  Kenora,  16  O.L.R.  184, 
exists,  that  in  all  non-tidal  rivers,  whether  in  fact  navigable  or 
non-navigable,  the  title  to  the  alveus  is  in  the  riparian  pro- 
prietor, was  rebutted ; and  in  that  conclusion  we  agree. 

That  the  bed  of  the  river  St.  Lawrence  above  tide  water  is 
vested  in  the  Crown  was  decided  by  the  Court  of  Common  Pleas 
in  Dixson  v.  Snetsinger ,.  23  C.P.  235.  How  far,  if  at  all,  the  rea- 
I soning  on  which  this  decision  was  based  is  in  conflict  with  what 
was  decided  in  the  Kenora  case  it  is  unnecessary  to  inquire,  as 
i the  same  conclusion  would  have  been  reached  on  the  ground  that 
the  primd  facie  presumption  I have  mentioned  was  rebutted  in 
the  case  of  such  a river  as  the  St.  Lawrence,  as  undoubtedly  it 
would  be  in  the  case  of  the  Great  Lakes. 

If  there  were  any  question  as  to  the  correctness  of  the  view  of 
the  learned  Judge  of  the  County  Court,  it  is  removed  by  the 
Bed  of  Navigable  Waters  Act  (1  Geo.  V.  ch.  6),  which  declares 
(sec.  2)  that  "where  land  bordering  on  a navigable  body  of 
water  or  stream  has  been  heretofore,  or  shall  hereafter,  be 
granted  by  the  Crown,  it  shall  be  presumed,  in  the  absence  of 
I an  express  grant  of  it,  that  the  bed”  of  such  a navigable  body 
of  water  or  stream  "was  not  intended  to  pass  to  the  grantee  of 
the  land,  and  the  grant  shall  be  construed  accordingly  and  not 
in  accordance  with  the  rules  of  the  English  common  law.” 

There  remains  to  be  considered  the  question  whether  the 
appellant  is  entitled  to  any  relief  for  the  interference  with  his 
riparian  rights  by  the  filling-in  of  the  river  in  front  of  his  lot. 
That  this  filling-in  was  an  interference  with  the  property  rights 
of  the  appellant  is  well  settled:  Lyon  v.  Fishmongers’  Co.,  1 
App.  Cas.  662 ; but,  in  view  of  the  comparatively  trifling  injury 
which  has  been  caused  to  the  appellant  and  the  very  considerable 
expense  that  the  respondents  would  be  put  to  if  a mandatory 
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order  were  granted  requiring  them  to  remove  the  earth  and  stone, 
the  case  is  not,  we  think,  one  in  which  such  an  order  should  be 
made,  and  the  justice  of  the  case  will  be  met  by  awarding  the 
appellant  $5  as  damages  for  the  invasion  of  his  rights,  and  the 
judgment  of  the  Court  below  will  be  varied  accordingly. 

As  the  appellant  has  failed  on  the  main  ground  on  which 
his  action  was  based,  and  has  now  succeeded  on  a ground  that 
was  not  presented  until  the  trial  and  that  he  was  permitted  to 
set  up  by  amendment,  there  should  be  no  costs  to  either  party 
in  the  Court  below  or  of  this  appeal. 

Judgment  below  varied. 


[APPELLATE  DIVISION.] 

Re  Lloyd  and  Ancient  Order  of  United  Workmen. 


Life  Insurance — Death  of  one  of  two  Designated  Preferred  Beneficiaries  in 
Lifetime  of  Assured — Absence  of  Fresh  Designation — Right  of  Survivor 
—‘“Wife” — Ontario  Insurance  Act,  2 Geo.  V.  ch.  33. 

L.  was  insured  by  the  society  for  $2,000,  payable  to  “my  wife,”  naming 
her,  “one-half,”  and  the  other  half  to  his  daughter.  His  named  wife 
predeceased  him,  and  be  married  again.  His  second  wife  and  daughter 
both  survived  him.  He  made  no  change  in.  the  designation  of  benefi- 
ciaries : — 

Held , that  his  second  wife  was  entitled  to  the  $1,000  made  payable  to  “my 
wife.” 

Judgment  of  Middleton,  J.,  reversed. 

The  dominating  idea  underlying  the  sections  of  the  Ontario  Insurance  Act, 
2 Geo.  V.  ch.  33,  which  relate  to  preferred  beneficiaries,  is  the  creation 
of  a trust,  which  withdraws  “the  insurance  money  or  part  thereof”  from 
the  estate  of  the  assured  and  from  interference  by  his  creditors. 

Consideration  of  secs.  2(36),  89(2),  178(2),  (3),  (4),  (7),  181(3). 

The  words  “the  insurance”  in  that  part  of  sub-sec.  (3)  of  sec.  178  which 
provides  that  “where  it  is  stated  in  the  contract  . . . that  the  insur- 
ance is  for  the  benefit  of  the  wife  of  the  assured  only  . . . the  word 

Svife’  shall  mean  the  wife  living  at  the  maturity  of  the  contract,”  are  to 
be  read  as  covering  and  including  a part  of  the  insurance;  the  moneys 
payable  under  this  contract  to  the  wife  are  for  the  benefit  of  the  wife 
only;  and,  by  force  of  sub-secs.  3 and  4,  “wife”  means  the  wife  living 
at  the  maturity  of  the  contract — in  this  case,  at  the  death  of  the  assured 
— notwithstanding  that  the  first  wife  is  designated  by  name. 

Sub-section  7 of  sec.  178  can  be  given  full  effect  by  dealing  with  it  as  pro- 
viding for  survivorship  only  where  one  or  more  or  all  of  the  designated 
preferred  beneficiaries  die  in  the  lifetime  of  the  assured,  provided  there 
is  no  wife  living  at  the  maturity  of  the  contract. 
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Motion  by  Alice  Lloyd,  the  widow  of  James  L.  Lloyd,  de- 
ceased, for  payment  out  to  her  of  insurance  moneys  paid  into 
Court  by  the  insurance  society. 

May  2.  The  motion  was  heard  by  Middleton,  J.,  in  Cham- 
bers. 

J.  M.  Ferguson,  for  Alice  Lloyd,  the  applicant. 

G.  G.  Mills,  for  Mary  Elizabeth  Birtch,  daughter  of  the  de- 
ceased. 

May  5.  Middleton,  J. : — James  L.  Lloyd  was  insured  in 
the  Ancient  Order  of  United  Workmen,  on  the  5th  July,  1884, 
for  $2,000,  payable  ‘‘to  his  wife  Sarah  Anne  Lloyd  onedialf  and 
the  other  half  to  his  daughter  Mary  Elizabeth  Lloyd” — now. 
Mrs.  Birtch. 

Lloyd  died  on  the  24th  February,  1913.  His  first  wife, 
Sarah  Anne  Lloyd,  predeceased  him,  dying  on  the  13th  Nov- 
ember, 1909.  He  married  Alice  Barton  on  the  11th  January, 
1911,  and  she  survives  him.  There  is  no  question  as  to  the 
] title  of  Mrs.  Birtch  to  one-half  of  the  money,  and  this  has  been 
paid  to  her.  The  remaining  $1,000  has  been  paid  into  Court, 

: and  is  the  amount  in  question  here. 

No  will  of  the  assured  has  been  found,  but  an  unsigned 
document  is  produced  purporting  to  be  a copy  of  his  will.  This 
| document  is  in  the  handwriting  of  the  assured,  and  is  probably 
the  only  document  that  ever  existed.  It  is  not  signed,  and 
counsel  agree  that  it  has  no  effect  upon  the  matters  in  question. 

Mrs.  Birtch  bases  her  claim  to  the  money  upon  two  conten- 
tions. First,  she  says:  “Assuming  the  Act  2 Geo.  Y.  ch.  33 
(the  Ontario  Insurance  Act)  to  apply,  then,  upon  the  true 
construction  of  the  various  sub-sections  of  sec.  178,  I em  entitled. 
Applying  sub-sec.  7,  one  of  the  designated  preferred  beneficiaries 
has  died  in  the  lifetime  of  the  assured.  The  assured  has  made 
no  new  declaration.  I,  as  survivor  of  the  designated  preferred 
beneficiaries,  take  the  whole  fund.” 

This  contention  is  unanswerable,  unless  sub-secs.  3 and  4 can 
be  made  to  apply.  By  sub-sec.  3,  if  the  insurance  “is  for  the 
benefit  of  the  wife  of  the  assured  only,  or  of  his  wife  and 
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children  generally  . . . ‘wife’  shall  mean  the  wife  living 

at  the  maturity  of  the  contract;”  and,  by  sub-sec.  4,  this  is  to 
be  so,  “whether  or  not  the  wife  is  designated  by  name.”  Here 
the  insurance  is  not  for  the  benefit  of  the  wife  of  the  assured 
only,  nor  is  it  for  the  benefit  of  the  wife  and  children  generally, 
but  it  is  for  the  benefit  of  the  wife  and  one  named  child.  It 
seems  to  me  that  the  case  is  not  brought  within  secs.  3 and  4, 
and  that  the  daughter’s  claim  must  prevail.  I arrive  at  this 
conclusion  with  regret;  but  the  right  is  a statutory  right  and 
must  depend  upon  the  exact  terms  of  the  statute. 

The  alternative  contention  presented  by  the  daughter  is  as 
follows.  Under  sec.  159  of  R.S.O.  1997,  ch.  203,  and  its  amend- 
ments, upon  the  death  of  one  of  two  or  more  designated  bene- 
ficiaries, the  right  to  receive  the  whole  fund,  in  the  absence  of 
a new  apportionment,  became  vested  in  the  survivors.  This 
right  became  vested  upon  the  death  of  the  first  wife,  Sarah,  on 
the  13th  November,  1909 ; and  the  subsequent  legislation,  even 
if  sufficient  to  confer  the  right  upon  the  second  wife,  would 
not  operate  to  divest  this  vested  interest. 

In  the  result  I have  arrived  at,  it  is  not  necessary  for  me 
to  discuss  this  point.  I content  myself  by  refrring  to  my  recent 
decision  *in  lie  Jannison  (1913),  4 O.W.N.  1084. 

It  is  not  a case  for  costs. 

Alice  Lloyd  appealed  from  the  order  of  Middleton,  J. 

May  23.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

J.  M.  Ferguson , for  the  appellant,  argued  that  the  wife  liv- 
ing at  the  time  of  the  maturity  of  the  contract  should  take  the 
benefit  of  it,  by  2 Geo.  Y.  ch.  33,  sec.  178,  sub-secs.  3 and  4; 
and  that  sub-sec.  7 was  not  applicable.  He  referred  to  Be  Sons 
of  Scotland  Benevolent  Association  and  Davidson  (1910),  2 
O.W.N.  200;  and  the  Interpretation  Act,  7 Edw.  VII.  ch.  2, 
sec.  7,  sub-sec.  41. 

G.  G.  Mills , for  the. respondent,  referred  to  the  old  Insurance 
Act,  R.S.O.  1897,  ch.  203,  sec.  151,  sub-sec.  6,  and  sec.  159,  sub* 
secs.  7 and  8,  as  applying  to  this  case.  By  virtue  of  these  sec- 
tions the  interest  in  the  contract  passed  at  once  on  the  first  wife ’s 
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death  to  her  daughter,  the  other  beneficiary.  The  new  Insurance 
Act,  2 Geo.  V.  ch.  33,  sec.  171,  sub-sec.  9,  is  conclusive. 

Ferguson,  in  reply,  referred  to  2 Geo.  V.  ch.  33,  sec.  170,  as 
making  the  Act  applicable  to  this  case. 

September  15.  Hodgins,  J.A. : — The  dominating  idea  under- 
lying the  sections  of  the  Ontario  Insurance  Act  which  relate  to 
preferred  beneficiaries  is,  of  course,  the  creation  of  a trust ; which 
trust  withdraws  “the  insurance  money  or  part  thereof”  from 
the  estate  of  the  assured  and  from  interference  by  his  creditors. 

There  are  only  two  ways  in  which  the  interest  of  the  pre- 
ferred beneficiary,  when  once  established,  can  be  affected.  In 
the  first  place,  the  assured  is . given  power  to  restrict,  revoke, 
extend,  transfer,  limit,  or  alter  “the  benefits  of  the  insurance,” 
provided  he  does  not  . go  outside  the  preferred  class,  while  any 
of  those  of  its  members  in  whose  favour  the  contract  or  declar- 
ation was  made  are  living.  In  the  second  place,  the  share  of  a 
preferred  beneficiary  predeceasing  the  assured,  if  not  dealt  with 
by  him,  is  controlled  by  statutory  provisions. 

There  is,  I think,  a clear  intention  in  the  Act  to  control, 
not  only  the  whole  of  the  moneys  payable  by  the  contract  of 
insurance,  but  any  part  thereof ; and  to  provide  that  a trust 
created  in  favour  of  a preferred  beneficiary  of  the  whole  or 
any  part  of  the  insurance  money  shall  create  a vested  interest  as 
to  the  whole  or  part  respectively,  which  can  be  divested  only  in 
one  of  the  ways  I have  mentioned. 

This  appears  from  sec.  178,  sub-sec.  2,  where  the  insurance 
money  or  a part  thereof,  or  the  interest  thereof,  are  specially 
mentioned  as  the  subject  of  a trust.  By  sub-secs.  3 and  7 of  sec. 
178,  and  sub-sec,  3 of  sec.  181,  shares  of  beneficiaries  in  the  insur- 
ance money  are  dealt  with  as  separate  interests.  The  power  of 
the  assured  to  vary,  revoke,  or  alter  the  benefits  of  the  insurance, 
to  the  exclusion  of  all  or  any  others  of  the  preferred  class,  or 
so  as  to  give  it  wholly  to  one  or  more  for  life  or  any  other  term, 
with  remainder  to  any  other  or  others  of  the  class,  only  empha- 
sises this  governing  idea;  without  recognition  of  which  many 
of  the  decisions  under  this  Act  could  not  have  been  given.' 

Dealing  then  with  see.  178,  sub-secs.  3 and  4,  and  the  words 


App.  Div. 
1913 

Re 

Lloyd 

and 

Ancient 
Order  of 
United 
Workmen. 

Hodgins,  J.A. 


316 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Re 

Lloyd 

and 

Ancient 
Order  of 
United 
Workmen. 

Hodgins,  J.A. 


[VOL. 


(sub-sec.  3)  “ where  it  is  stated  in  the  contract  . . . that  the 

insurance  is  for  the  benefit  of  the  wife  of  the  assured  only,”  it 
would  seem  that  the  designation  in  the  policy  in  question  as  to 
one-half  the  insurance  money  is  satisfied,  provided  the  words 
“the  insurance”  is  read  as  covering  and  including  a part 
thereof. 

Under  sec.  178,  sub-sec.  2,  where  the  contract  of  insurance 
provides  that  the  insurance  money,  or  a part  thereof,  shall  be 
for  the  benefit  of  a preferred  beneficiary,  such  contract  shall 
create  a trust  in  favour  of  such  beneficiary,  etc.  Looking  at  the 
interpretation  section  of  the  Act  (sec.  2,  sub-sec.  36),  the  words 
“insurance  moneys”  are  defined  as  meaning  every  benefit  and 
bonus  payable  by  the  insurer  under  the  contract  of  insurance. 
By  sec.  2,  sub-sec.  6,  “beneficiary”  includes  every  person  en- 
titled to  “insurance  money,”  not  “the  insurance  money;”  and 
by  sec.  89,  sub-sec.  2,  any  person  entitled  as  beneficiary  to  the 
insurance  money,  etc.,  may  sue  for  the  same.  If  the  wife  had 
not  died,  it  cannot  be  doubted  that  she  would  have  had  the  right 
to  the  benefit  of  one-half  the  insurance  moneys  under  the  con- 
tract in  question,  and  that  a trust  for  her  benefit  had  been  cre- 
ated, and  that  she  would  have  the  right  to  sue  for  it  under  sec. 
89,  sub-sec.  2. 


The  words  of  sub-sec.  3 of  sec.  178  are,  “where  it  is  stated  in 
the  contract  . . . that  the  insurance  is  for  the  benefit  of  the 

wife  . . . only.”  The  question  is,  therefore,  are  the  words 

“the  insurance”  sufficiently  explicit  to  exclude  a part  of  the 
insurance  moneys?  In  the  certificate  in  question  it  is  provided 
that  the  sum  of  $2,000  shall,  at  the  death  of  the  assured,  be  paid 
“to  his  wife  Sarah  Anne  Lloyd  one-half  and  the  other  half  to 
his  daughter  Mary  Eliza  Lloyd.”  As  to  the  one-half  share, 
therefore,  it  is  declared  to  be  for  the  benefit  of  the  wife  only. 
No  doubt,  the  words  “the  insurance”  apply  to  the  whole  insur- 
ance contract  'and  the  moneys  payable  thereunder,  but  do  they 
exclude  the  idea  that  if  only  a part  is  dealt  with  for  the  benefit 
of  the  wife  that  is  not  “the  insurance”  as  to  her?  To  hold  that 
they  do  so  exclude  would,  in  my  judgment,  do  away  with  many 
of  the  benefits  provided  for  by  the  Act,  and  certainly  with  many 
intended,  as  I think,  by  the  section  itself.  For  instance,  if  the 
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assured  designated  two  daughters  as  beneficiaries  of  one-half 
the  insurance  moneys,  then  the  first  part  of  the  section  would 
not  apply ; and  in  the  same  way  a declaration  as  to  one-half  for 
the  wife  and  children,  or  for  the  children  generally,  would  not 
be  controlled  by  the  provision  in  question.  I do  not  think  that 
the  section  is  so  limited  or  is  so  wholly  out  of  harmony  with  the 
general  trend  of  the  other  statutory  provisions.  Subject  to 
what  may  be  said  as  to  the  scope  of  sub-sec.  7,  as  making  the 
entire  body  of  beneficiaries  (“whether  an  apportionment  has 
been  made  or  not”  among  them)  the  successors  to  benefits  in 
which  they  did  not,  under  the  apportionment  itself,  acquire  an 
interest,  I think  that  sub-section  may  well  include  the  designa- 
tion of  part  of  the  insurance  moneys.  The  provisions  for  the 
alteration  of  apportionments  and  for  the  exclusion,  limitation, 
and  alteration  of  the  benefits  of  the  insurance  from  one  to  an- 
other, and  between  preferred  beneficiaries,  point,  to  my  mind, 
strongly  in  the  same  direction. 

If,  then,  that  construction  is  correct,  the  moneys  payable 
under  this  contract  to  the  wife  are  for  the  benefit  of  the  wife 
only ; and,  by  force  of  sub-secs.  3 and  4,  the  word  ‘ ‘ wife  ’ ’ means 
the  wife  living  at  the  maturity  of  the  contract. 

The  maturity  of  the  contract  in  this  case  is  the  death  of  the 
husband;  and,  by  virtue  of  the  provision  of  sub-secs.  3 and  4, 
the  insurance  contract  must  be  read  as  creating  a trust  of  one- 
half  in  favour  of  the  wife  of  the  assured  only,  such  wife  being, 
by  force  of  the  statutory  definition,  the  wife  living  at  the 
maturity  of  the  contract,  notwithstanding  that  the  first  wife  was 
designated  by  name.  It  must  be  remembered  that  the  trust 
exists  “so  long  as  any  object  of  the  trust  remains;”  and,  con- 
struing those  words  as  in  Cleaver  v.  Mutual  Reserve  Fund  Life 
Association,  [1892]  1 Q.B.  147,  it  may  be  said  that,  by  force  of 
the  statute,  the  benefit  of  the  named  wife,  or  the  wife  *at  the 
death  of  the  assured,  still  remains  as  an  object  of  the  trust. 

In  the  judgment,  appealed  from,  sub-sec.  7 of  sec.  178  has 
been  applied  in  preference  to  sub-secs.  3 and  4,  construed  in  the 
way  I have  indicated.  Sub-section  7 is  very  wide  in  its  terms,  and 
applies  whether  an  apportionment  has  been  made  or  not,  and 
deals  with  the  share  or  shares  not  only  of  one  but  of  all  the 
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designated  preferred  beneficiaries  in  case  of  their  death  in  the 
lifetime  of  the  assured.  But  for  the  words  “whether  an  appor- 
tionment has  been  made  or  not,  ’ ’ I should  have  thought  that  the 
sub-section  might  have  been  construed  as  dealing  with  the  in- 
terests of  one  or  more  preferred  beneficiaries,  either  in  the 
entire  insurance  moneys,  if  it  was  given  to  him  or  them  jointly, 
or  with  a part  only  if  treated  as  a separate  trust  for  his  or  their 
benefit.  But  the  words  I have  quoted  indicate  that,  even  where 
an  apportionment  has  been  made,  and  where,  therefore,  indi- 
vidual trusts  and  interests  are  created,  then,  notwithstanding 
that  separation,  the  right  of  survivorship  exists  in  those  who 
are  interested  as  preferred  beneficiaries  in  any  part  of  -the  in- 
surance moneys,  subject  to  the  assured’s  right  to  declare  in 
favour  of  himself,  his  estate,  or  any  one  else.  It,  of  course,  can 
be  applied  in  such  a case  as  is  presented  here,  where  only  one- 
half  of  the  insurance  moneys  are  dealt  with,  but  it  seems  to  me 
wide  enough  to  include  all  cases  where  preferred  beneficiaries 
exist,  though  interested  in  separate  parts  of  the  insurance 
moneys.  But  I do  not  think  that  this  is  decisive. 

I think  this  sub-section  can  be  fairly  read  so  as  not  to  in- 
terfere with  sub-secs.  3 and  4,  by  limiting  it  to  cases  not  governed 
by  the  explicit  provision  which  treats  the  wife  at  maturity 
as  the  wife  meant,  though  -clearly  not  the  wife  described. 
In  other  words,  sub-sec.  7 can  be  given  full  effect  by  dealing 
with  it  as  providing  for  survivorship  only  where  one  or  more  or 
all  of  the  designated  preferred  beneficiaries  die  in  the  lifetime 
of  the  assured,  provided  there  is  no  wife  living  at  the  matur- 
ity of  the  contract.  The  judgment  below  treats  the  present 
situation  as  a casus  omissus  under  sub-sec.  3.  I would  prefer  to 
treat  it  as  a case  provided  for  under  those  sub-sections,  and 
therefore  exempt  from  the  survivorship  dealt  with  in  sub-sec.  7. 

So  to  hold  makes  the  sections  more  harmonious,  in  view  of 
the  subject-matter  dealt  with.  Under  sub-sec.  7,  if  the  original 
wife’s  share  lapses  by  her  death,  then  the  assured  can  deal  with 
it,  and  may  appropriate  it  to  himself,  to  his  estate,  or  to  a 
person  not  a preferred  beneficiary.  If  he  omits  so  to  do,  then 
the  lapsed  share  is  for  the  benefit  of  the  preferred  beneficiaries 
who  ultimately  survive  him,  and  not  those  who  survive  the  wife 
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only,  because,  if  they  succeeded  co  instanti,  that  would  prevent 
the  assured  from  appointing  the  share  to  himself  or  his  estate  or 
to  an  ordinary  beneficiary,  as  he  could  only  deal  with  it,  under 
sec.  179,  sub-sec.  1,  in  favour  of  a preferred  beneficiary. 

Hence  until  the  maturity  of  the  policy  it  would  not  be  known 
who  were  interested  in  the  share:  Be  Jannison,  4 O.W.N.  1084. 
At  that  time  the  specific  provisions  of  sub-secs.  3 and  4 operate 
and  transfer  the  right  to  the  wife  then  living. 

On  the  whole,  I am  satisfied  that  this  construction  of  the 
statute  is  more  in  consonance  with  the  spirit  of  our  insurance 
legislation  as  to  wives  and  children,  and,  under  the  best  con- 
sideration I can  give,  it  comes  within  its  letter  as  well. 

I would  allow  the  appeal ; but  I think  that  the  costs  through- 
out of  each  party  may  well  be  borne  by  themselves. 

Meredith,  C.J.O.,  and  Maclaren,  J.A.,  agreed. 

Magee,  J.A.,  agreed  in  the  result. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 
Dallantonio  v.  McCormick. 


Muster  and  'Servant — Injury  to  Servant — Workmen’s  Compensation  for  In- 
juries Act,  R.S.O.  1897,  ch.  160,  sec.  3,  sub-secs.  2,  3 — Negligence  of 
Foreman  of  Works — Liability  of  Master — Liability  of  Master’s  Prin- 
cipal— Railway  Company — < Construction  Contract— -Retention  of  Con- 
trol— Liability  for  Negligence — Statutory  Liability — Common  Laio 
Liability. 

The  plaintiff  was  injured  by  a mass  of  rock  falling  on  him  while  he  was 
working  as  a mucker,  in  the  employment  of  the  defendant  M.,  in  the  con- 
struction of  a tunnel.  M.  was  doing  the  work  for  the  defendant  railway 
company  under  a contract,,  which  provided  that  the  work  should  be 
carried  on  in  the  manner  directed  by  the  company’s  engineer.  By  a 
change  made,  before  the  plaintiff’s  injury,  the  work  was  being  done  by 
“force  account”  and  under  the  supervision  of  the  engineer.  The  cause 
of  the  injury  to  the  plaintiff,  as  found  by  the  trial  Judge,  was  the  negli- 
gence of  the  defendants  in  not  guarding  against  the  falling  of  rocks  or  in 
not  removing  them  before  doing  the  work.  The  plaintiff  was  directed  by 
M.’s  foreman  to  do  the  work  while  the  premises  were  in  a dangerous  con- 
dition:— « 

Held,  that  iM.  was  liable  under  sub-secs.  2 and  3 of  sec.  3 of  the  Work- 
men’s Compensation  for  Injuries  Act. 

Held,  also  (Riddell,  J.,  dissenting),  that  the  company  was  liable  as  well. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 

Per  Cltjte,  J. : — The  ^f act  that  the  contractor  is  liable  does  not  of  itself 
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free  the  principal  from  liability.  Although  M.  was  a contractor,  the 
reservation  by  the  company  of  control  over  the  manner  of  doing  the  work 
brought  the  case  within  the  rule  where  the  principal  is  held  to  be 
liable.  The  nature  of  the  work  to  be  done  was  not  such  as  to  .render  the 
company  liable  at  common  law,  independently  of  the  contract.  Control 
being  reserved,  such  an  intimate  connection  was  created  between  the 
company  and  M.  as  to  make  them  both  liable  for  the  negligence  which 
caused  the  injury.  The  company  was  liable  independently  of  the  Work- 
men’s Compensation  for  Injuries  Act;  it  made  itself  responsible  for  the 
manner  of  doing  the  work,  and  it  was  the  negligent  manner  of  doing  the 
work  .that  caused  the  injury. 

Review  of  the  authorities. 

Per  Riddell,  J. : — The  company  was  not  liable  under  the  Workmen’s  Com- 
pensation for  Injuries  Act;  nor  was  it  liable  at  common  law,  because  the 
plaintiff  had  not  proved  that  the  source  of  the  danger  was  upon  the 
premises  of  the  company  nor  that  the  danger  was  unusual. 

Indermaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  L.R.  2 C.P.  311,  and  O’Neil 
V.  Everest  (1892),  61  L.J.Q.B.  453,  considered. 


Action  against  Michael  McCormick  and  the  Canadian  Pacific 
Railway  Company  for  compensation  or  damages  for  personal 
injuries  suffered  by  the  plaintiff  by  reason  of  the  negligence  of 
the  defendants,  or  one  of  them,  as  the  plaintiff  alleged. 

The  action  was  tried  before  Falconbridge,  C.J.K.B.,  without 
a jury,  at  Sudbury. 

R.  R.  McKessock,  K.C.,  for  the  plaintiff. 

W.  R.  White , K.C.,  for  the  defendant  company. 

J.  A.  Mulligan,  for  the  defendant  McCormick. 

December  30,  1912.  Falconbridge,  C.  J.K.B. : — The  plain- 
tiff was  working  at  the  end  of  a tunnel  beside  the  Canadian 
Pacific  Railway  track,  and  a mass  of  rock  and  debris  fell  from 
the  heights  above  where  he  was  working,  whereby  he  received 
such  injuries  that  his  right  leg  had  to  be  amputated. 

I find  that  the  plaintiff  was  not  negligent  or  careless  in  any 
way,  and  that  his  injuries  were  caused  by  the  negligence  of  both 
defendants.  And  I find,  too,  that  the  defendant  McCormick, 
personally,  and  the  Canadian  Pacific  Railway  Company,  by  its 
engineers  and  servants,  had  abundant  notice  of  the  danger  that 
existed  in  carrying  on  the  work  in  the  manner  in  which  it  was 
being  carried  on,  and  that  the  cause  of  the  accident  was  the  negli- 
gence of  the  defendants  in  either  not  guarding  against  the  fall- 
ing of  the  rocks  which  caused  the  accident,  or  not  first  removing 
them  before  doing  the  work. 

I find  as  a fact  that  McFadyen  and  Boughton  are  mistaken  m 
thinking  that  “ scaling”  was  done  before  the  accident. 
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The  work  was  being  done  originally  under  a contract,  dated 
the  30th  December,  1911,  and  made  between  the  defendants,  for 
the  driving  of  a tunnel  and  the  excavation  of  approaches  at  a 
bridge  on  the  Sudbury  subdivision  of  the  Canadian  Pacific 
Railway. 

On  the  13th  March,  1912,  McCormick  wrote  to  the  resident 
engineer  of  the  Canadian  Pacific  Railway  as  follows:  “I  find 
I am  compelled  to  give  this  approach  work  up,  as  it  has  been 
misrepresented  entirely  to  me  from  the  beginning.  The  material 
is  all  quicksand  and  some  loose  rock  . . .”  To  which  the 

resident  engineer  replied  on  the  30th  March,  1912 : ‘ ‘ . . . 

After  discussing  the  matter  with  the  division  engineer,  I am 
advised  that  the  tunnel  approaches  will  be  completed  by  force 
account  plus  10%.  I am  instructed  to  place  an  inspector  on  the 
job.  He  will  keep  track  of  the  time  and  advise  the  division  en- 
gineer’s office  weekly  of  the  progress  being  made.” 
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McCormick  contends  that  this  new  arrangement  merely  con- 
stituted him  a hiring  and  purchasing  agent  with  a profit  of  ten 
per  cent.,  and  is  entirely  a different  proposition  from  the  doing 
of  extra  work  under  clause  17  of  the  contract. 


On  the  other  hand,  the  Canadian  Pacific  Railway  Company 
contends  that  at  the  time  of  the  injuries  to  the  plaintiff,  the 
plaintiff  was  in  the  employ  of  the  defendant  Michael  McCormick 
as  an  individual  contractor,  and  not  in  the  employ  of  the  Can- 
adian Pacific  Railway  Company.  And  the  Canadian  Pacific 
Railway  Company  further  contends  that  it  had  no  control  or 
supervision  over  the  work  or  methods  used  by  Michael  Mc- 
Cormick. 

As  I have  indicated  before,  I think,  in  the  peculiar  circum- 
stances of  the  case,  that  both  defendants  are  liable  to  this  plain- 
tiff, regard  especially  being  had  to  sec.  4 of  the  Workmen’s 
Compensation  for  Injuries  Act,  R.S.O.  1897,  ch.  160. 


I observe  that  neither  of  the  defendants  in  pleading  claims 
any  remedy  over  against  the  other ; each  one  merely  endeavours 
to  avoid  or  evade  responsibility  to  the  plaintiff.  While  some- 
thing was  said  on  the  subject  in  argument,  I do  not  feel  called 
on  to  apportion  the  damages  or  to  give  any  remedy  to  one 
defendant  over  against  the  other. 
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The  action  is  brought  both  at  common  law  and  under  the 
statute.  Without  deciding  that  the  plaintiff’s  action  does  not 
lie  at  common  law,  I assess  his  damages  at  $1,750  as  under 
the  statute.  Judgment  accordingly  against  both  defendants 
with  costs. 

Both  defendants  appealed  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B. 


May  30.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

W.  R.  White,  K.C.,  for  the  defendant  company.  While  there 
has  undoubtedly  been  negligence  on  the  part  of  some  one  by 
which  the  plaintiff  has  been  injured,  the  defendant  company 
is  not  responsible  therefor.  The  evidence  shews  that  the  com- 
pany did  direct  that  the  rock  should  be  scaled  before  the  acci- 
dent. If  the  engineer  had  the  right  to  direct  under  the  contract, 
and  gave  the  proper  directions,  he  did  all  that  he  was  bound  to 
do,  and  the  company  is  not  liable.  If  the  contractor  disregarded 
his  directions,  the  engineer  had  no  authority  over  the  men  to 
enforce  them.  He  referred  to  Pattison  v.  Canadian  Pacific  R.W. 
Co.  (1912),  26  O.L.R.  410;  26  Cyc.  1083  et  seq.]  article  in  40 
C.L.J.,  p.  529  et  seq 

R.  McKay,  K.C.,  for  the  defendant  McCormick,  argued  that 
in  reality  a new  contract  had  been  made  between  his  client  and 
the  company,  under  which  he  was  to  superintend  the  work, 
merely  receiving  a percentage  for  his  superintendence  and  out- 
fit, and  the  company  could  have  discharged  him  at  any  time. 
He  knew  of  the  danger,  but  had  not  the  right  to  interfere  with- 
out the  consent  of  the  engineer,  nor  could  he  do  the  work  neces- 
sary in  order  to  ensure  safety  and  charge  the  cost  to  the  company 
without  their  agreement  to  that  effect,  which  they  refused  to 
give.  He  referred  to  Longmore  v.  J.  D.  McArthur  Co.  (1910), 
43  S.C.R.  640,'  affirming  the  judgment  in  19  Man.  L.R.  641. 

R.  R.  McKessock,  K.C.,  for  the  plaintiff.  While  each  defend- 
ant contends  that  the  other  is  liable,  the  fact  is  that  both  are 
liable.  The  company  is  liable  under  sec.  4 of  the  Act,  for  the 
operations  were  under  the  direction  of  the  engineer,  and  both 
he  and  the  contractor  were  duly  warned  of  the  danger. 
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September  22.  Clute,  J. : — The  plaintiff  was  injured  while 
working  as  a mucker  in  the  employ  of  the  defendant  McCormick, 
who  had  a contract  to  construct  a tunnel  to  divert  a creek  from 
passing  under  a trestle  which  the  company  desired  to  fill  up. 
While  the  plaintiff  was  working  on  the  approach  to  the  mouth 
of  the  tunnel,  a mass  of  rock  fell  upon  his  leg,  crushing  it  and 
injuring  it  to  such  an  extent  that  it  had  to  be  amputated. 
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It  is  not  disputed  that  at  the  time  of  the  injury  the  plaintiff 
was  working  under  the  instructions  of  the  foreman  in  charge  of 
the  work.  It  is  charged  that  the  work  was  dangerous,  and  that 
the  defendants  knew  of  the  danger  and  did  not  take  proper  pre- 
cautions to  prevent  the  accident. 

The  defendant  McCormick,  besides  denying  the  allegations 
in  the  statement  of  claim,  pleads  that  he  was  employed  by  the 
defendant  company  as  a hiring  and  purchasing  agent  for  the 
work,  the  work  itself  being  performed  by  and  under  the  direc- 
tions of  the  defendant  company  and  its  engineers. 

The  defendant  company  denies  liability,  and  alleges  that  the 
defendant  McCormick  was  an  independent  contractor,  and  that 
the  plaintiff  was  not  in  their  employ,  but  was  employed  by  Mc- 
Cormick and  working  under  his  foreman,  and  that  the  Canadian 
Pacific  Railway  Company  is  in  no  way  liable  for  any  injuries 
suffered  by  the  plaintiff. 

The  facts  in  the  case  are  not,  I think,  seriously  disputed,  and 
may  be  shortly  stated  as  follows. 

On  the  30th  December,  1911,  the  defendant  McCormick 
entered  into  a contract  with  the  defendant  the  Canadian  Pacific 
Railway  Company,  hereinafter  called  the  company,  to  supply  all 
labour  and  material  and  complete  all  work  according  to  plans 
and  directions  of  the  engineer  of  the  company  in  conformity 
with  the  specifications,  to  drive  a 7'  by  16'  tunnel,  and  excavate 
approaches  at  bridge  117.6,  Sudbury  Division,  Lake  Superior 
Division,  Canadian  Pacific  Railway;  the  work  to  be  completed 
on  or  before  the  1st  May,  1912.  The  work  was  to  be  paid  for  at 
so  much  per  lineal  foot  and  per  cubic  yard.  The  contract  pro- 
vides that  the  railway  company  shall  appoint  their  representa- 
tive on  the  work,  who  is  referred  to  as  “the  engineer/’ 

The  contract  contains  this  clause  (3)  : “The  said  work  shall 
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be  commenced  immediately  after  the  execution  of  this  agree- 
ment, and  shall  he  proceeded  with  continuously  and  diligently 
and  under  the  personal  supervision  of  the  contractor  until  com- 
pleted. The  work  shall  be  carried  on  and  prosecuted  in  all  its 
several  parts  in  such  a manner  and  at  such  times  and  at  such 
points  or  places  as  the  engineer  shall  from  time  to  time  direct 
and  to  his  satisfaction,  but  always  according  to  the  provisions 
of  this  agreement,  and  if  no  direction  is  given  then  in  a careful, 
prompt,  and  workmanlike  manner,  in  accordance  with  this 
agreement.  ’ ’ 

Clause  (5)  provides:  “The  contractor  will  in  all  things  con- 
form to  and  comply  with  the  instructions  of  the  engineer.” 
Clause  (12)  provides  for  an  indemnity  in  favour  of  the 
company  in  case  of  damage  to  any  person  or  property  without 
fault  or  negligence  on  the  part  of  the  company.  “Any  damages 
or  compensation  recoverable  from  the  railway  company  in  re- 
spect thereof  shall  be  paid  by  the  contractor,  and,  together  with . 
any  costs  or  expenses  incurred,  may  be  deducted  from  any 
money  or  moneys  due  to  or  to  become  due  to  the  contractor.  ’ ’ 

On  the  13th  March,  1912,  the  defendant  McCormick  wrote 
Miles,  the  resident  engineer  of  the  company,  that  he  was  “com- 
pelled to  give  the  approach  work  up,  as  it  has  been  misrepre- 
sented entirely  to  me  from  the  beginning  . . . I can  see 

that  this  work  is  a force  account  proposition,  otherwise  I will 
be  compelled  to  give  up  the  work  and  hereby  give  you  notice 
that  I will  do  so.” 

To  this  the  resident  engineer  replied  on  the  30th  March, 
1912:  “Referring  to  your  letter  of  March  13th,  advising  that 
you  are  compelled  to  give  up  the  approach  work  at  bridge  117.6, 
Sudbury  Division ; after  discussing  the  matter  with  the  divi- 
sion engineer,  I am  advised  that  the  tunnel  approaches  will  be 
completed  by  force  account  plus  10%.  I am  instructed  to  place 
an  inspector  on  the  job.  He  will  keep  track  of  the  time  and 
advise  the  division  engineer’s  office  weekly  of  the  progress  being 
made.  It  is  of  the  utmost  importance  that  this  work  be  rushed 
to  completion,  and  I want  you  to  get  all  the  men  you  can 
possibly  get  to  work  on  the  job  at  once.” 

The  work  then  proceeded  under  this  arrangement.  By  “force 


XXIX.] 


ONTARIO  LAW  REPORTS. 


325 


work  ” is  meant  that  the  contractor,  instead  of  being  paid  by  the 
| cubic  foot  or  yard,  hires  the  labour  and  supervises  the  job,  and 
is  allowed  ten  per  cent,  on  the  total  cost.  In  other  words,  the 
contract  was  intended,  by  both  parties,  to  continue.  This  is 
apparent  from  the  correspondence  changing  the  terms  of  pay- 
ment. 

It  is  perfectly  clear  from  the  evidence — indeed  it  was  not 
contended  otherwise — that  the  injuries  were  occasioned  by  negli- 
gence. 

I also  think  it  perfectly  clear  that  McCormick  is  responsible 
for  this  negligence.  The  more  difficult  question  is,  whether  the 
Canadian  Pacific  Railway  Company  is  also  responsible. 

The  learned  Chief  Justice  finds  that  the  plaintiff  was  not 
careless  or  negligent  in  any  way,  and  that  his  injuries  were 
i caused  by  the  negligence  of  both  defendants.  He  also  finds 
“that  the  defendant  McCormick,  personally,  and  the  Canadian 
Pacific  Railway  Company,  by  its  engineers  and  servants,  had 
abundant  notice  of  the  danger  that  existed  in  carrying  on  the 
work  in  the  manner  in  which  it  was  being  carried  on,  and  that 
the  cause  of  the  accident  was  the  negligence  of  the  defendants  in 
either  not  guarding  against  the  falling  of  the  rocks  which  caused 
the  accident,  or  not  first  removing  them  before  doing  the  work.  ’ ’ 

He  also  finds  that  McPadyen  and  Boughton,  two  of  the 
company’s  witnesses,  are  mistaken  in  thinking  that  scaling  was 
i done  before  the  accident. 

Except  as  to  the  question  of  the  liability  of  the  company, 
which  I will  consider  later,  I think  the  evidence  fully  supports 
the  findings  of  the  learned  Chief  Justice. 

Black,  who  succeeded  Miles  as  the  engineer  in  charge,  on 
behalf  of  the  company,  admits  that  Moore  reported  that  the 
rock  was  dangerous,  and  that  he  told  him  that  if  the  rock  was 
dangerous  it  would  be  necessary  to  scale  in  order  to  keep  the 
work  going  in  the  right  shape.  He  says  that  this  was  before 
the  accident.  By  scaling  is  meant  clearing  the  stone  and  debris 
that  is  likely  to  fall  from  the  face  of  the  hill  on  the  men  at  work. 
He  states  further  that  they  worked  for  a long  time  scaling, 
two  or  three  weeks,  taking  out  probably  1,000  yards. 

The  fact  is  clearly  established  that  the  face  of  the  hill  re- 
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quired  scaling  in  order  to  make  it  safe  for  the  men  to  work  on 
the  approach;  that  this  dangerous  condition  was  known  to  the 
engineer  in  charge  of  the  company  and  that  he  ordered  it  to 
be  done. 

On  cross-examination,  Black  states  that  Moore  complained 
to  him  that  the  rock  overhead  was  unsafe  early  in  the  month  of 
April,  and  that  he  sent  his  assistant  engineer  down  the  next 
morning  to  find  out  if  it  would  be  necessary  to  scale  the  face 
of  the  hill.  He  sent  Boughton.  Boughton  went  over  the  ground 
with  Moore.  They  climbed  to  the  top  of  the  cliff  and  discussed 
the  matter  as  to  what  should  come  down  and  what  was  dan- 
gerous on  the  face  of  the  cliff. 

“Q.  Why  did  you  go  down  there — was  it  specially  to  look 
over  this?  A.  Yes,  sir. 

“Q.  Instructed  by  whom?  A.  It  was  Mr.  Black’s  instructions 
to  me,  to  keep  an  eye  on  the  work  and  see  that  it  was  getting 
along  as  it  should. 

“Q.  But  did  he  specially  instruct  you  to  go  down  and  look 
over  this  thing?  A.  It  was  part  of  my  weekly  routine,  at  least 
once  a week  to  visit  the  tunnel.” 

A certain  amount  of  scaling  was  then  done. 

“Q.  Did  you  see  the  men  scaling?  A.  Not  that  day.  The 
next  time  I was  down,  a day  or  two  after,  they  were  working 
at  the  rock. 

“Q.  Not  doing  the  scaling,  which  had  been  blasted  down? 

A.  Yes,  sir.” 

The  result  of  the  undisputed  evidence  is,  that  the  engineer  in 
charge  had  actual  notice  of  the  danger  to  the  men  employed  on 
the  work  from  rock  falling  from  the  face  of  the  hill  through 
which  the  tunnel  was  to  be  made,  and,  recognising  this  danger, 
sent  his  assistant  to  report.  Upon  the  report,  the  face  of  the  hill 
was  directed  to  be  scaled;  that  is,  cleared  of  the  debris.  This 
work  was  commenced,  and  about  1,000  yards  of  this  stone  and 
debris  removed ; but,  as  the  learned  'Chief  Justice  finds,  the  scal- 
ing was  not  done  before  the  accident,  and  the  men  were  allowed 
to  proceed  with  their  work,  when  a loose  rock  fell,  causing  the 
accident  complained  of. 

There  can  be  no  doubt  as  to  the  liability  of  McCormick,  who 
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having  knowledge  of  the  danger,  allowed  the  men  to  proceed 
with  their  work  before  the  face  of  the  hill  had,  been  properly 
scaled  and  made  safe.  Indeed,  counsel  for  McCormick  did  not 
seriously  argue  that  he  was  not  responsible. 

The  liability  of  the  company  may  be  considered:  (1)  at  com- 
mon law;  (2)  under  the  contract;  (3)  under  the  Workmen’s 
Compensation  for  Injuries  Act. 

The  principal’s' liability  is  not  taken  away  simply  because 
the  work  is  paid  for  by  piece  or  by  the  day.  The  test  is,  did  the 
master  retain  the  power  of  controlling  the  work?  Sadler  v. 
Henlock  (1855),  4 E.  & B.  570;  Tarry  v.  Ashton  (1876),  1 Q. 
B.D.  314;  Piggott  on  Torts,  ed.  of  1885,  p.  79. 

In  Gray  v.  Pidlen  (1864),  5 B.  & S.  970,  Cockburn,  C.J., 
refers  to  the  common  law  doctrine  “that  if  a person  in  the 
exercise  of  a right,  either  as  a private  individual  or  conferred 
by  statute,  employs  a contractor  to  do  work,  and  the  contractor 
is  guilty  of  negligence  in  doing  it,  from  which  damage  results, 
he  and  not  the  employer  is  liable.  ’ ’ That  is  the  general  common 
law  rule.  “Where  a statutory  duty  is  imposed  on  a company, 
and  they  have  not  discharged  it,  and  mischief  results,  it  is  no 
answer  that  that  arose  by  reason  of  the  manner  in  which  the 
duty  was  discharged  by  their  contractor:”  Hole  v.  Sitting- 
bourne  and  Sheerness  R.W.  Co.  (1861),  6 H.  & N.  488. 

In  the  Hole  case,  Wilde,  B.,  points  out  the  distinction  in  this 
way,  that,  “when  work  is  being  done  under  a contract,  if  an 
accident  happens,  and  an  injury  is  caused  by  negligence  in  a 
matter  entirely  collateral  to  the  contract,  the  liability  turns  on 
the  question  whether  the  relation  of  master  and  servant  exists 
But  when  the  thing  contracted  to  be  done  causes  the  mischief, 
and  the  injury  can  only  be  said  to  arise  from  the  authority  of 
the  employer,  because  the  thing  contracted  to  be  done  is  imper- 
fectly performed,  there  the  employer  must  be  taken  to  have 
authorised  the  act,  and  is  responsible  for  it.  ’ ’ See  also  Pickard 
v.  Smith  (1861),  10  C.B.N.S.  470. 

These  cases  creating  liability  of  the  principal  arise  where 
the  work  is  directed  under  a statute  or  there  is  some  breach  of 
duty. 

In  Reedie  v.  London  and  North  Western  R.W.  Co.  (1849), 
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4 Ex.  244,  a workman  let  fall  a stone  on  a passer-by.  The  com- 
pany were  held  not  liable,  although  they  had  reserved  power 
to  dismiss  employees  for  incompetence.  The  decision  rests  on 
the  principle  that  he  who  has  chosen  the  workmen  is  liable. 

In  Pendlebury  v.  Greenhalgh  (1875),  1 Q.B.D.  36,  the  prin- 
cipals were  held  liable  because  the  particular  duty  to  light,  the 
absence  of  which  caused  the  accident,  was  not  included  in  the 
contract,  and  so  was  left  with  the  owner  to  do,  and  for  the  neg- 
lect of  it  he  remained  responsible. 

The  question  as  to  when  liability  may  attach  to  an  independ- 
ent contractor,  and  not  to  the  employer,  is  very  clearly  stated 
in  Halsbury’s  Laws  of  England,  vol.  21,  p.  471,  sec.  794:  “Where 
an  act,  which  causes  injury  to  another  and  is  actionable  on  the 
ground  of  a failure  to  use  proper  care,  is  committed  in  the  per- 
formance of  a contract  or  of  some  term  of  a contract,  that  fact 
does  not  of  itself  render  liable  the  person  for  whose  benefit  the 
contract  enures.  If  the  performance  of  the  contract  or  of  the 
particular  term  of  it  does  not,  and  in  the  natural  course  of 
things  will  not,  involve  or  result  in  any  particular  duty,  such 
as  a duty  towards  an  individual  or  class  to  use  proper  care  to 
protect  him  or  them  from  danger,  and  the  performance  is  under- 
taken by  an  independent  contractor,  who  acts  as  such  and  not  as 
a servant  or  agent  of  the  other  party  to  the  contract,  the  liability 
for  a failure  to  use  proper  care  may  attach  to  such  independent 
contractor  and  not  to  such  other  party.  But  if  such  other  party 
retains  in  his  own  hands  the  control  over  or  interferes  with  such 
performance,  he  may  also  be  responsible.” 

“Whether  or  not  control  is  exercised  so  as  to  render  the 
employer  liable  is  a question  of  fact  ( Brady  v.  Giles  (1835),  1 
Mood.  & R.  494).  The  mere  fact  that  a certain  amount  of  super- 
vision is  exercised  ( Eeedie  v.  London  and  North  Western  E.W. 
Co.,  4 Ex.  244;  Cuthbertson  v.  Parsons  (1852),  12  C.B.  304) 

. . . or  directions  given  as  to  the  work  to  be  done,  not 
amounting  to  directions  as  to  the  manner  in  which  it  is  to  be 
done,  will  not  as  a rule  give  such  control  to  the  employer 
(Steel  v.  South  Eastern  E.W.  Co.  (1855),  16  C.B.  550;  Bennett 
v.  Castle  & Sons  (1898),  14  Times  L.R.  288,  C.A.)  ib.  p.  472 
note  ( i ). 
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In  the  Steel  case,  it  was  held  that  where  work  is  done  for  a 
railway  company  under  a contract  (parol  or  otherwise),  the 
company  are  not  responsible  for  injury  resulting  to  a third  per- 
son from  the  negligent  manner  of  doing  the  work,  though  they 
employ  their  own  surveyor  to  superintend  it,  and  to  direct  what 
shall  be  done.  There  was  no  written  contract  proved  in  that 
case.  The  surveyor  of  the  company  told  the  man  what  to  do,  but 
the  witness  said  that  he  was  the  person  to  determine  in  what 
manner  that  which  he  was  directed  to  do  should  be  carried  out. 

In  the  present  case  the  contract  expressly  provides  that  the 
work  shall  be  carried  on  in  such  manner  as  the  engineer  shall 
direct  and  to  his  satisfaction,  and  in  this  respect  reserves  the 
control  wanting  in  the  Steel  case  to  render  the  principal  liable. 

“A  principal  is  not  liable  for  damage  resulting  from  the 
casual  or  collateral  negligence  of  an  independent  contractor, 
or  of  the  latter’s  servants,  while  doing  the  work  contracted 
to  be  done:”  Halsbury’s  Laws  of  England,  vol.  21,  p.  473, 
i sec.  795. 

“Negligence  is  said  to  be  casual  or  collateral  when  it  arises 
incidentally  in  the  course  of  the  performance  of,  and  not  directly 
from,  the  act  authorised,  such  as  a workman  leaving  a tool  or 
barrow  in  a road  (Hole  v.  Sitting}) our ne  and  Sheerness  R.W. 
Co.,  6 H.  & N.  488,  per  Pollock,  C.B.,  at  p.  497)  ib.,  note 

j (*). 

An  employer  is  also  liable  in  certain  cases,  although  he  has 
employed  an  independent  contractor,  as  where  the  work  con- 
tracted to  be  done  is  necessarily  dangerous  or  is  from  its  nature 
likely  to  cause  danger  to  others,  unless  precautions  are  taken  to 
i prevent  such  danger. 

The  cases  which  I have  read  where  this  principle  has  been 
applied  do  not  appear  to  me  to  cover  the  present  case.  They 
have  reference  rather  to  injuries  which  are  likely  to  arise  to 
third  parties,  as  dipping  a benzoline  lamp  into  a caldron  of 
molten  lead  on  the  highway,  where  there  was  a duty  owing  to 
the  public:  Holliday  v.  National  Telephone  Co.,  [1899]  2 Q.B. 
392  (C.A.)  ; Hughes  v.  Percival  (1883),  8 App.  Cas.  443,  where 
| there  was  injury  to  a party  wall  causing  injury  to  a neighbour’s 
house. 
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4 ‘ The  fact  that  the  contractor  is  liable  does  not  of  itself  free 
the  principal  from  liability:”  Halsbury’s  Laws  of  England,  vol. 
21,  p.  475,  see.  797. 

“The  relation  between  employer  and  contractor  is  not  to  be 
considered  the  same  as  the  relation  between  master  and  servant. 
A contractor  is  to  be  regarded  as  a person  carrying  on  an  inde- 
pendent business:  Allen  v.  Hayward  (1845),  7 Q.B.  960;  . . . 
Rapson  v.  Cubitt  (1842),  9 M.  & W.  710.  ...  To  dis- 

tinguish between  an  independent  contractor  and  a servant,  the 
test  is  whether  or  not  the  employer  retains  the  power,  not  only 
of  directing  what  work  is  to  be  done,  but  also  of  controlling  the 
manner  of  doing  the  work.  If  a person  can  be  overlooked  and 
directed  in  regard  to  the  manner  of  doing  his  work,  such  person 
is  not  a contractor:”  Halsbury’s  Laws  of  England,  vol.  20, 
pp.  67,  68,  sec.  134,  and  cases  referred  to. 

In  the  present  case,  although  McCormick  was  clearly,  I think, 
a contractor,  the  reservation  by  the#  company  of  the  control  over 
the  manner  of  doing  the  work  brings  the  case  within  the  rule 
where  the  principal  is  held  to  be  liable. 

The  doctrine  of  common  employment  is  treated  in  the  same 
volume,  p.  132,  sec.  260  et  seq.  The  doctrine  is  thus  expressed: 
“If  the  person  occasioning  and  the  person  suffering  an  injury 
are  fellow  servants  engaged  in  a common  employment,  for  and 
under  the  same  master,  the  master  is  not  liable  for  the  conse- 
quences of  the  injury.” 

The  Workmen’s  Compensation  for  Injuries  Act  does  not 
abolish,  though  it  largely  modifies,  the  doctrine  of  common  em- 
ployment. Negligence  still  has  to  be  proven. 

The  limitation  on  the  employer’s  liability  where  work  is  done 
under  an  independent  contract  is  also  fully  dealt  with  in  Beven 
on  Negligence,  ed.  of  1908,  p.  597.  The  learned  author  points 
out  that  the  earlier  decisions  favour  the  view  that  a person  is 
answerable  for  injury  arising  in  executing  work  that  he  has 
employed  another  to  do,  but  ultimately  the  view  was  adopted 
that  limited  the  liability  of  the  owner  of  the  premises  to  those 
acts  which  he  definitely  authorises,  or  that  are  in  the  nature  of 
a nuisance  which  he  permits. 

After  as  careful  a review  of  the  cases  as  I have  been  able  to 
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give,  I do  not  think  that  the  nature  of  the  work  to  he  done  was 
such  as  to  render  the  company  liable  at  common  law,  independ- 
ently of  the  contract.  While  it  was  dangerous  to  proceed  with 
the  construction  of  the  tunnel  until  the  hill  had  been  scaled  and 
made  safe,  yet  the  injury  did  not  arise  from  the  fact  that  the 
scaling  was  dangerous,  but  because  it  was  not  done.  It  would 
not  necessarily  cause  injury  if  carefully  done. 

It  was  neglect  in  not  having  the  dangerous  stone  removed  be- 
fore the  work  was  continued  that  caused  the  injury. 

In  the  contract,  however,  the  company  saw  fit  to  provide  that 
“the  work  shall  be  carried  on  and  prosecuted  in  all  its  several 
parts  in  such  a manner  . . . and  at  such  times  and  at  such 

places  as  the  engineer  shall  from  time  to  time  direct  and  to  his 
satisfaction.”  And  the  contractor  was  bound  “in  all  things  to 
comply  with  the  instructions  of  the  engineer.” 

This  reserved  to  the  company  such  complete  control  over  the 
manner  of  doing  what  was  necessary  as  I think  to  make  it  liable 
with  the  contractor  in  case  of  negligence  in  the  doing  of  it.  It 
cannot  be  doubted  that  the  injury  arose  owing  to  the  manner  in 
which  the  work  was  done ; the  scaling  was  imperfectly  done ; it 
was  hot  completely  done.  It  left  the  premises  in  a dangerous 
condition  when  the  men  were  directed  to  proceed  with  the  tunnel, 
with  the  consequent  injury  to  the  plaintiff. 

There  is  such  an  intimate  connection  created  and  control  re- 
served by  the  contract,  between  the  company  and  the  contractor, 
as  to  make  them,  in  my  opinion,  both  liable  for  the  negligence 
which  caused  the  accident. 

The  premises  being  in  this  dangerous  condition,  the  plaintiff 
was  directed  to  do  the  work.  It  is  true  that  this  direction  was 
given  by  the  contractor’s  foreman,  and  renders  the  contractor 
liable  under  both  sub-secs.  2 and  3,  sec.  3,  of  the  Workmen’s 
Compensation  for  Injuries  Act. 

I think  that  the  company  is  liable  independently  of  the 
Workmen’s  Compensation  for  Injuries  Act,  for  the  reason,  as 
above  indicated,  that  the  company  reserved  to  itself  the  right 
to  direct  the  manner  in  which  the  work  was  to  be  done.  The 
company  made  itself  responsible  for  the  manner  of  doing  the 
work,  and  it  was  the  negligent  manner  of  doing  the  work  that 
caused  the  accident. 
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If  it  be  said  that  the  plaintiff  is  not  in  the  employ  of  the 
company,  because  hired  and  paid  by  the  contractor,  the  answer 
is  that  if  that  be  so  he  is  not  met  with  the  question  of  common 
employment  and  does  not  have  to  invoke  the  aid  of  the  statute  to 
be  relieved  of  the  effect  of  that  doctrine,  and  if  he  has  been 
injured  owing  to  the  negligence  of  the  company,  he  is  entitled 
to  recover  against  the  company  for  such  negligence. 

If,  however,  the  plaintiff  may  be  regarded  as  a servant  of  the 
company,  then  he  has  the  right  to  invoke  the  benefit  of  sec.  3, 
sub-secs.  2 and  3,  and  sec.  4 of  the  Workmen’s  Compensation  for 
Injuries  Act;  but,  in  my  view  of  the  case,  he  cannot  be  regarded 
as  a servant  of  the  company,  and  does  not  require  to  call  in 
the  aid  of  the  Act. 

The  appeal  should,  I think,  be  dismissed  with  costs. 


Mulock,  C.J.,  Sutherland  and  Leitch,  JJ.,  agreed. 


Riddell,  J. : — The  defendant  McCormick  had  a contract  with 
the  Canadian  Pacific  Railway  Company  to  force  a tunnel 
through  a hill  for  a passage  for  a stream  which  was  in  the 
way,  etc.  Finding  part  of  the  work  non-remunerative,  he  in- 
formed the  company  that  he  must  work  on  “force  account”  or 
give  up  his  contract.  The  company  agreed  that  he  might  work 
on  “force  account.”  This  means  that,  instead  of  being  paid 
per  yard,  etc.,  he  is  paid  the  amount  of  his  time-sheet,  etc.,  and 
ten  per  cent,  added — he  is  still  an  independent  contractor,  but 
his  manner  of  remuneration  is  changed.  He  hires,  pays,  man- 
ages, the  men,  and  his  profits  are  a percentage  of  his  outlay. 

The  plaintiff  was  a man  in  McCormick’s  employ,  and,  when 
he  was  working  at  his  job  and  using  all  due  care,  a mass  of  rock 
fell  down  from  the  face  of  the  hill  and  so  injured  his  leg  that  it 
had  to  be  amputated.  He  sued  both  his  master  and  the  railway 
company;  the  case  was  tried  before  the  Chief  Justice  of  the 
King’s  Bench,  who  gave  judgment  against  both  defendants  for 
“$1,750  as  under  the  statute.” 

Both  defendants  appeal. 

In  view  of  the  contentions  raised,  it  was  thought  necessary 
to  consult  the  learned  trial  Judge  in  respect  of  the  credit  to  be 
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attached  to  certain  parts  of  the  evidence,  and  his  conclusions  of 
fact;  and,  with  that  assistance,  I set  out  what  I conceive  to  be 
the  material  circumstances. 

In  April,  McCormick’s  men  began  the  approach  work  to  get 
into  the  hill  to  make  the  tunnel  for  Whitefish  Creek,  the  hill 
being  about  80  ft.  high.  The  hill  was  sloping  part  of  the  way 
up;  and  on  the  face  McCormick’s  foreman  saw  a mass  of  rock 
which  he  considered  dangerous,  and  he  told  McCormick  that  it 
should  come  down.  McCormick  answered:  “Now  I want  that 
scaled  to  protect  the  men,  but,  before  shooting  it,  have  the 
engineer  to  look  at  it,  and  get  the  decision  from  the  engineer.  ’ ’ 
The  foreman,  an  Italian  named  Mauro,  but  who  uses  and  is 
known  by  the  name  of  Joe  Moore,  went  to  the  engineer,  of  the 
Canadian  Pacific  Railway,  one  Black,  and  told  him  that  the  rock 
was  dangerous,  and  Black  told  him  that  if  the  rock  was  dangerous 
it  would  be  “necessary  to  scale  in  order  to  keep  the  work  going- 
in  right  shape.” 

The  next  morning,  Boughton,  the  Canadian  Pacific  Railway 
engineer,  went  to  the  locus  in  quo,  went  over  the  ground  with 
Moore,  discussed  the  matter  as  to  what  was  dangerous  and  should 
come  down ; and  a few  days  afterwards  he  saw  men  scaling  the 
rock.  He  thinks  that  all  the  rock  was  scaled  before  the  accident, 
but  this  the  learned  Chief  Justice  finds  is  a mistake.  This  is  the 
only  point  upon  which  the  evidence  of  the  engineers  is  not  to  be 
accepted;  in  all  else,  the  Chief  Justice  informs  us,  their  evi- 
dence is  reliable.  Boughton  returned  on  the  25th  April  to  the 
place,  and  then  the  men  were  at  work  scaling. 

Moore  reported  to  his  employer,  “in  the  very  latter  part  of 
April,”  that  he  had  taken  down  the  rock,  and  that  there  was 
more  than  a thousand  yards  of  it — but,  by  and  through  Moore’s 
neglect,  all  the  rock  was  not  scaled,  and  on  the  2nd  May  part  fell 
on  the  plaintiff  and  injured  him. 

Moore’s  negligence  it  was  which  was  the  cause  of  the  acci- 
dent; and,  as  he  was  the  servant  and  foreman  of  McCormick, 
placed  over  the  plaintiff,  there  can  be  no  possible  doubt  of  Mc- 
Cormick’s liability  under  the  Act,  sec.  3,  sub-secs.  2 and  3. 

The  liability  of  the  Canadian  Pacific  Railway  Company  is  a 
different  matter — and  the  learned  Chief  Justice  informs  us  that 


Apip.  Div. 
1913 

Dallan- 

TONIO 

V. 

McCormick. 

Riddell,  .1. 


334 

ONTARIO  LAW  REPORTS.  [vol. 

App.  Div. 
1913 

he  found  against  the  company  with  very  great  doubt  and  hesita- 
tion. 

Dallan- 

TONIO 

V. 

McCormick. 

In  the  written  reasons,  the  decision  is  based  upon  sec.  4 of 
the  Act. 

After  a careful  perusal  of  the  evidence  and  of  the  authorities, 

Riddell,  J. 

I do  not  think  that  this  section  covers  the  present  case. 

All  three  requisites  are  necessary:  (1)  the  company  must 
own  or  supply  the  ways  ...  or  premises  used  for  the  pur- 
pose of  executing  the  work;  (2)  the  injury  must  be  caused  by  a 
defect  therein;  and  (3)  the  defect  must  have  been  left  un- 
remedied by  the  negligence  of  the  servant  of  the  company  in- 
trusted with  the  duty  of  seeing  that  the  condition  is  proper. 

Here  there  is  no  evidence  that  the  Canadian  Pacific  Railway 
Company  owned  the  hill,  and  in  any  case  the  part  of  the  hill 
upon  which  was  the  rock  was  not  being  “used  for  the  purpose 
of  executing  the  work.  ’ ’ Moreover,  taking  the  facts  as  found  by 
the  Chief  Justice,  assume  that  the  Canadian  Pacific  Railway 
engineer,  Black  or  McPadyen,  was  charged  with  the  duty  of 
seeing  that  the  condition  was  proper,  there  is,  I think,  no  negli- 
gence attributable  to  the  engineer.  He  directed,  so  far  as  he 
could  direct,  the  removal  of  the  dangerous  mass,  he  saw  men  re- 
moving the  material,  he  thought  it  had  been  removed,  and  I 
think  he  had  the  right  so  to  think.  He  was  not  charged  with  the 
duty  of  removing  the  rock  ,and  he  could  not  be  expected  person- 
ally to  inspect  the  hill  and  see  if  the  contractor  was  doing  or  had 
done  what  he  should  have  done  in  a matter  not  part  of  the  work 
itself.  Moore’s  negligence  was,  of  course,  attributable  to  his 
master,  McCormick — respondeat  superior — but  not  to  a third 
party  with  whom  his  master  had  a contract.’ 

Nor  do  I think  there  is  any  liability  at  the  common  law.  The 
only  ground,  as  it  seems  to  me,  upon  which  such  a liability  could 
be  based,  is  the  principle  of  Indermaur  v.  Dames  (1866-7),  L.R. 
1 C.P.  274,  L.R.  2 C.P.  311.  There  the  defendant  was  a tenant 
of  certain  premises;  his  landlord  sent  the  plaintiff  to  do  on  the 
premises  some  work  in  which  the  defendant  had  an  interest. 
The  defendant  maintained  on  the  premises  an  open  lift — an 
unusual  circumstance;  the  plaintiff  fell  down  the  opening  and 
was  injured.  It  was  held  that  the  defendant  was  liable — that 
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the  plaintiff,  being  lawfully  upon  the  premises  at  the  implied 
request  of  the  defendant,  had  the  right  to  be  protected  against  an 
unusual  danger  which  the  defendant  knew  or  ought  to  have 
known.  There  the  two  elements  were  proved — the  premises 
being  in  the  possession  of  the  defendant  and  the  unusual  char- 
acter of  the  danger. 

The  limitations  of  Indermaur  v.  Dames,  laid  down  in  O’Neil 
v.  Everest  (1892),  61  L.J.Q.B.  453,  and  other  cases,  are  of  im- 
portance. In  O’Neil  v.  Everest,  an  owner  of  a barge  contracted 
with  a stevedore  for  the  stevedore  to  take  the  barge  to  a ship 
with  a cargo  and  bring  it  back  to  the  dock  when  unloaded.  The 
cabin  on  the  barge  was  left  uncovered,  and  the  plaintiff,  an  em- 
ployee of  the  stevedore,  fell  through  the  hatchway  and  was 
injured.  Cave,  J.,  in  giving  judgment,  considered  Indermaur  v. 
Dames  and  pointed  out  that  in  that  case  “the  trap-door  was  not 
a trap-door  which  one  would  expect  to  find  upon  premises  of 
that  description,  ’ ’ and  distinguished  the  case  in  hand. 

In  the  present  case,  there  is  the  double  difficulty  in  the  plain- 
tiff’s way — he  has  not  proved  that  the  source  of  the  danger  was 
upon  the  premises  of  the  Canadian  Pacific  Railway  Company, 
nor  has  he  proved  that  the  danger  was  at  all  unusual.  It  is  com- 
mon knowledge  that  stones  will  roll  down  hill,  especially 
after  blasting,  and  very  generally  as  the  frost  is  going  or  has 
just  gone  out  of  the  ground. 

I think  the  appeal  of  the  railway  company  should  be  allowed 
with  costs,  and  the  action  against  it  dismissed  with  costs;  as 
against  McCormick,  the  appeal  should  be  dismissed  with  costs. 

To  avoid  any  possible  error,  I have  submitted  my  MS.  to  Sir 
Glenholme  Falconbridge,  and  he  has  read  it,  and  made  a correc- 
tion where  there  was  a mistake. 
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[BOYD,  C.] 


Re  Havey. 

Life  Insurance — Infants’  Share  of  Insurance  Moneys  — Appointment  of 
Mother  as  Trustee — Powers  of  High  Court  Division — Ontario  Insur- 
ance Act , 2 Geo.  V.  ch.  33,  sec.  175 — Amending  Act , 3 & 4 Geo.  V. 
ch.  35,  sec.  10 — Payment  of  Infants’  Money  into  Court — < Exceptions — 
Discretion — Payment  to  Mother — Undertaking  to  Apply  for  Mainten- 
ance and  Benefit. 

The  amendments  made  by  the  Ontario  Insurance  Amendment  Act,  1913, 
3 & 4 Geo.  V.  ch.  35,  sec.  10,  to  sec.  175  of  the  Ontario  Insurance  Act, 
1912,  2 Geo.  V.  ch.  33,  restrict  the  provision  for  payment  of  the  shares 
of  infants  of  life  insurance  moneys,  where  no  trustee  has  been  appointed 
by  the  assured,  to  a trustee  appointed  by  the  High  Court  Division  of 
the  Supreme  Court  of  Ontario.  The  purpose  of  the  amended  law  is  to 
commit  insurance  moneys  to  the  supervision  of  that  Court  as  a Court 
of  equity,  and  to  recognise  the  necessity  of  safeguarding  the  money  of 
infants. 

On  any  application  to  the  Court  with  respect  to  the  handling  or  the  ob- 
taining of  infants’  money,  the  fund  must  be  brought  into  Court;  subject 
to  the  discretionary  power  of  setting  aside  what  may  be  necessary  for 
purposes  of  maintenance. 

Two  infants  were  entitled  to  a sum  of  $500,  their  deceased  father’s  share 
of  the  moneys  arising  from  an  insurance  on  the  life  of  their  grandfather ; 
and,  upon  their  mother’s  application,  she  was  appointed  by  the  High 
Court  Division  trustee  of  this  sum,  and  it  was  ordered  that  the  whole  of 
it  should  be  paid  to  her,  on  her  undertaking  to  apply  it  for  their  main- 
tenance and  benefit. 


By  a life  insurance  policy  or  certificate,  dated  the  10th  Janu- 
ary, 1893,  the  Catholic  Mutual  Benefit  Association  of  Canada 
insured  the  life  of  Janies  Havey  to  the  amount  of  $2,000,  payable 
at  his  death  to  his  wife  Catherine  Havey  and  to  his  three  child- 
ren, James  A.  Havey,  Gertrude  Havey,  and  Minnie  McDermott. 

James  Havey  died  oh  the  15th  April,  1913.  His  son  James 
A.  Havey  predeceased  him,  dying  on  the  6th  February,  1912. 

James  A.  Havey  died  intestate,  leaving  a widow,  Catherine 
Havey,  and  two  infant  children,  Catherine  Pauline  Havey  and 
Anna  Gertrude  Havey. 

By  letters  of  guardianship  issued  out  of  the  Surrogate  Court 
of  the  County  of  Carleton  on  the  18th  July,  1913,  Catherine 
Havey  was  appointed  guardian  of  the  persons  and  estates  of  the 
two  infant  children  aforesaid,  having  given  a bond  for  $500  to 
the  satisfaction  of  the  Surrogate  Court. 

By  the  Ontario  Insurance  Act,  1912,  2 Geo.  V.  ch.  33,  sec. 
175(1),  “if  no  trustee  of  the  insurance  money  is  named  or  ap- 
pointed, shares  of  infants  may  be  paid  to  the  executors  of  the 
assured,  or  to  a guardian  of  the  infants  appointed  by  the  Surro- 
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gate  'Court,  or  by  the  High  Court,  or  to  a trustee  appointed  by 
the  last  named  Court  upon  the  application  of  the  widow  of  the 
assured,  or  of  the  infants,  or  of  their  guardian,  and  such  pay- 
ment shall  be  a discharge  to  the  insurer.  ’ ’ 

By  the  Ontario  Insurance  Amendment  Act,  1913,  3 & 4 Geo. 
Y.  ch.  35,  sec.  10,  the  above-quoted  sub-sec.  (1)  of  sec.  175  of  the 
Act  of  1912  was  repealed  and  the  following  substituted  therefor : 
“175.- — (1)  If  no  trustee  of  the  insurance  money  is  named  or 
appointed,  shares  of  infants  may  be  paid  to  a trustee  appointed 
by  the  High  Court  Division  upon  the  application  of  the  widow 
of  the  assured,  or  of  the  infants,  or  of  their  guardian,  and  such 
payment  shall  be  a discharge  to  the  insurer.  ’ ’ 

Pursuant  to  this  amendment,  which  became  law  on  the  6th 
May,  1913,  Catherine  Havey  applied  to  the  High  Court  Divi- 
sion to  be  appointed  trustee  for  the  infants  to  receive  the  share 
of  the  insurance  moneys  to  which  their  deceased  father  would 
have  been  entitled  if  he  had  survived  the  assured,  and  for  pay- 
ment of  the  moneys  to  her. 

September  20.  The  motion  was  heard  by  Boyd,  C.,  in  the 
Weekly  Court  at  Ottawa. 

F.  A.  Magee,  for  the  applicant. 

September  22.  Boyd,  C. : — By  the  latest  amendment  to  the 
Insurance  Act,  where  there  is  no  trustee  designated  by  the 
assured,  the  shares  of  infants  may  be  paid  to  a trustee 
appointed  by  the  High  Court,  and  such  payment  shall 
be  a valid  discharge.  This  amendment  restricts  the  pro- 
visions of  the  law  repealed,  which,  from  the  R.S.O.  1897,  per- 
mitted the  Surrogate  Court,  as  well  as  the  High  Court,  to  in- 
tervene. Acting  under  2 Geo.  Y.  ch.  33,  sec.  175,  the  applicant, 
widow  of  the  assured,  in  July,  1913,  obtained  letters  of  guardian- 
ship for  the  purpose  of  receiving  the  money,  $500  (that  sum 
being  payable  to  the  two  infants).  But,  as  the  new  law  3 & 4 
Geo.  Y.  ch.  35,  sec.  10,  came  into  force  in  May,  1913,  the  letters 
were  and  are  nugatory  for  the  purpose.  Hence  this  application 
to  the  High  Court.  The  mother  has  given  security,  and  she  is 
the  natural  guardian  of  the  infants,  both  girls,  of  three  and  five 
years  respectively,  and  will  have  charge  of  them  probably  for 
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many  years,  and  the  amount  in  question  is  comparatively  small. 
The  new  Act  gives  a discretion  to  the  'Court  to  dispense  with 
security  in  the  case  of  mothers  where  the  insurance  money  does 
not  exceed  $3,000.#  These  changes  indicate  that  the  purpose  of 
the  amended  law  is  to  commit  insurance  moneys  to  the  super- 
vision of  the  High  Court  as  a Court  of  equity,  and  to  recognise 
the  necessity  of  safeguarding  the  money  of  infants.  Since  1889 
at  least,  the  policy  of  the  Court  has  been  definitely  fixed  to  keep 
under  the  best  possible  protection  moneys  intended  for  the 
benefit  of  infants,  so  that  the  corpus  will  be  forthcoming  when 
the  beneficiary  is  entitled  to  call  for  it. 

The  rule  is,  that  on  any  application  to  the  Court  with  respect 
to  the  handling  or  the  obtaining  of  infants’  money  the  fund 
must  be  brought  into  Court;  subject,  of  course,  to  the  discre- 
tionary power  of  setting  aside  so  much  for  purposes  of  main- 
tenance. This  policy,  set  forth  in  many  decisions  such  as  Re 
Smith’s  Trusts  (1889),  18  O.R.  327,  Re  Harrison  (1899),  18 
P.R.  303,  and  Re  Humphries  (1899),  18  P.R.  289,  has  in  effect 
been  recognised  by  the  Legislature. 

The  present  case  may  fall  within  the  exception  which  per- 
mits the  whole  fund  to  go  out  to  be  applied  for  the  welfare  of 
the  infants  by  the  mother  as  occasion  arises.  The  mother  is  to 
be  appointed  trustee  under  the  Act,  and  the  share  of  the  children 
is  to  be  paid  to  her,  on  her  undertaking  to  apply  it  for  their 
maintenance  and  benefit. 

The  fixed  sum  provided  by  the  new  regulations  is  to  be 
allowed  for  costs. 

*Sub-section  (3)  of  sec.  175  of  the  Act  of  1912,  as  amended  by  sec.  10 
of  the  Act  of  1913,  provides:  “Where  insurance  money  not  exceeding 
$3,000  is  payable  to  the  wife  and  children  of  the  assured,  and  some  or  all 
of  the  children  are  infants,  the  'Court  may  appoint  the  widow  of  the  assured, 
if  she  is  the  mother  of  such  infants,  as  their  guardian  without  security, 
and  such  insurance  money  may  be  paid  to  her  as  such  guardian.” 
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Re  Ketcheson  and  Canadian  Northern  Ontario  R.W.  Co. 

Bailway — Expropriation  of  Land — Railway  Act,  R.S.C.  1906,  ch.  37 — Com- 
pensation— Damages — Injurious  Affection  of  Land  not  Taken — Award 
— Appeal  from — Duty  of  Appellate  Court — Basis  of  Award — Annual 
Loss  by  Inconvenience — Capitalization — General  Evidence  as  to  Depre- 
ciation in  Value — Opinions  of  Witnesses — Unanimity — Doubt  as  to  In- 
dependence of  Testimony — Interest — Provision  for,  in  Award — Jurisdic- 
tion of  Arbitrators — Costs — Irrelevant  Evidence — Direction  for  Pay- 
ment to  Claimants — Apprehended  Claims — Secs.  187,  210,  213,  214  of 
Act. 

Upon  an  appeal  from  an  award  of  arbitrators  determining  the  compensa- 
tion to  be  paid  to  the  owners  for  lands  taken  for  a railway  and 
the  damages  caused  by  the  taking  of  the  lands  and  the  construction, 
maintenance,  and  operation  of  the  railway,'  under  the  Dominion  Rail- 
way Act,  R.S.C.  1906,  ch.  37,  the  Court  has  to  consider  all  the  evidence 
which  was  before  the  arbitrators  in  order  to  ascertain  if  the  amount  al- 
lowed was  just.  The  'Court  is  entitled  and  bound  to  come  to  its  own 
conclusion  upon  all  the  evidence,  to  disregard  the  reasoning  of  the  arbi- 
trators if  it  does  not  agree  with  it,  or  to  adopt  it  if  it  so  desires,  or  to 
support  the  award  on  any  ground  sufficient  in  law,  whether  or  not  that 
ground  is  relied  on  by  the  arbitrators,  provided  the  Court  pays  due  re- 
gard to  the  award  and  findings  and  reviews  them  as  it  would  those  of  a 
subordinate  Court. 

Atlantic  and  North-West  R.W.  i Co.  v.  Wood,  [1895]  A.C.  257,  and  James 
Bay  R.W.  Co.  V.  Armstrong,  [1909]  A.'C.  624,  followed. 

In  this  case  the  award  of  $3,328,  as  compensation  and  damages  for  land 
taken  and  severance  of  a farm,  was  based  upon  exact  figures — $151.85 
estimated  annual  loss  by  inconvenience,  etc.,  “capitalized  at  five  per 
cent.,  $3,037,”  which  total,  added  to  the  value  of  the  land  taken,  $216, 
and  the  cost  of  a bridge  across  a watercourse  south  of  the  railway,  $75, 
made  up  the  amount  of  $3,328.  The  arbitrators,  in  a memorandum 
added  to  these  figures,  said  that  there  was  ample  evidence  to  support  a 
finding  of  $4,000  in  favour  of  the  land-owners : — 

Semble,  that  the  award  could  not  be  supported  upon  the  figures  given  by 
the  arbitrators.  The  elements  represented  by  these  figures  might  be  proper 
to  be  considered,  but  only  when  shewn  to  reduce  the  actual  value  of  the 
land  affected. 

Idaho  and  W.  Ry.  Co.  v.  Coey  (1913),  131  Pac.  Repr.  810,  specially  referred 
to. 

But  held,  that  the  award  should  be  supported  upon  the  uncontradicted  evid- 
ence of  the  witnesses  who  gave  their  opinions  as  to  the  amount  of  depre- 
ciation suffered  by  the  farm ; notwithstanding*  that  it  seemed  probable 
that  the  views  of  these  witnesses,  who  unanimously  agreed  upon  $4,000 
as  the  amount  of  the  depreciation,  were  the  result  of  communication 
among  themselves. 

Held,  also,  that  the  arbitrators  had  no  jurisdiction  to  give  interest  as  part 
of  their  award,  and  the  provision  therefor  should  be  struck  out  of  the 
award. 

Held,  also,  that  in  taxing  the  costs  regard  should  be  had  to  the  fact  that 
evidence  given  of  settlements  with  other  persons,  for  parts  of  other 
farms  taken,  was  not  relevant;  and,  although  the  railway  company  first 
introduced  it,  that  did  not  give  the  opponent  a right  to  reply  in  kind. 

Rex  v.  Cargill,  [1913]  2 K.B.  271,  followed. 

Semble,  that  the  direction  in  the  award  for  payment  to  the  life-tenant  and 
remaindermen,  if  improper,  could  not  override  the  provisions  of  the 
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Railway  Act  enabling  the  company  to  protect  itself  against  apprehended 
claims:  secs.  187,  210,  213,  214. 

An  appeal  by  the  railway  company  from  the  following 
award  under  the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37 : — 

“Know  all  men  by  these  presents  that  whereas  the  Canadian 
Northern  Ontario  Railway  Company,  in  the  exercise  of  its 
powers  under  the  Railway  Act  of  the  Dominion  of  Canada  and 
amending  Acts,  has  expropriated  and  taken  the  lands  and  pre- 
mises hereinafter  particularly  set  out  and  described,  namely: 
a strip  of  land  one  hundred  (100)  feet  in  width  lying  fifty  (50) 
feet  on  each  side  of  the  centre  line  of  the  Canadian  Northern 
Ontario  Railway  Company’s  right  of  way,  through  the  east 
part  of  lot  27  and  the  west  half  of  lot  28  in  the  1st  concession 
of  the  township  of  Sidney,  in  the  county  of  Hastings,  as  shewn 
on  the  registered  plan  of  the  township  of  Sidney,  county  of 
Hastings,  the  property  of  James  Henry  Ketcheson,  Harry  Lewis 
Ketcheson,  and  Esther  Jane  Ketcheson,  life-tenant,  which  said 
centre  line  is  more  particularly  described  as  follows:  commenc- 
ing at  a point  on  the  westerly  boundary  of  part  lot  27,  the  west 
boundary  of  the  property  of  J.  Ketcheson,  2,400  feet  measured 
northerly  along  said  boundary  from  the  northerly  limit  of  the 
Belleville  road;  thence  north  77  degrees  12  minutes  east  944 
feet  more  or  less  to  the  easterly  boundary  of  the  west  half  of  lot 
28,  the  said  strip  of  land  as  described  containing  by  admeasure- 
ment 2.16  acres,  more  or  less,  and  being  shewn  coloured  pink 
on  plan  attached  to  a notice  of  expropriation  hereinafter  re- 
ferred to. 

“And  whereas,  by  notice  of  expropriation  bearing  date  the 
17th  day  of  October,  A.D.  1910,  the  said  railway  company  gave 
notice  to  the  said  James  Henry  Ketcheson  and  Harry  Lewis  Ket- 
cheson and  Esther  Jane  Ketcheson,  life- tenant,  of  its  intention 
so  to  expropriate  the  said  parcel  of  land  above  described. 

“And  whereas,  by  an  order  in  the  County  Court  of  the  Coun 
ty  of  Hastings,  in  the  matter  of  such  expropriation,  bearing  date 
the  6th  day  of  January,  A.D.  1912,  we,  John  Williams  and  Arthur 
M.  Chapman,  both  of  the  city  of  Belleville,  in  the  county  of  Hast- 
ings, Esquires,  and  James  Barbour,  of  the  city  of  Toronto,  in 
the  county  of  York,  right  of  way  agent  for  the  Canadian  Nor- 
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them  Railway  Company,  were  appointed  the  three  arbitrators 
for  determining  the  compensation  to  be  paid  to  the  said  James 
Henry  Ketcheson  and  Harry  Lewis  Ketcheson  and  Esther  Jane 
Ketcheson,  life-tenant,  for  the  said  lands  so  taken  and  expro- 
priated, and  the  damages,  if  any,  caused  by  the  taking  of  the 
said  lands,  and  the  construction,  maintenance,  and  operation  of 
the  said  railway  thereon,  under  and  pursuant  to  the  provisions 
of  the  Railway  Act  relating  thereto. 
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“And  whereas  we,  the  said  three  arbitrators,  have  taken 
upon  us  the  burden  of  the  said  reference  and  have  duly  made 
and  subscribed  the  oath  of  office,  as  prescribed  by  the  Railway 
Act. 


“Now  therefore  know  ye  that  we,  the  said  three  arbitrators, 
having  called  the  parties  and  their  witnesses  before  us,  at  all 
times  sitting  together,  and  having  heard  the  evidence,  docu- 
mentary and  viva  voce,  presented  to  us  by  the  said  James  Henry 
Ketcheson  and  Harry  Lewis  Ketcheson  and  Esther  Jane  Ketche- 
son, life-tenant,  and  by  the  said  railway  company,  and  having, 
at  the  request  of  the'parties  concerned,  viewed  the  land  in  ques- 
tion, on  one  occasion  accompanied  by  their  respective  counsel, 
and,  at  the  request  of  the  railway  company,  on  a second  occasion 
accompanied  by  counsel  for  the  railway  company,  and  having 
heard  the  arguments  of  counsel  in  reference  to  the  matters  so 
referred  to  us,  and  having  fully  considered  the  said  evidence 
and  arguments  of  counsel  and  the  matters  so  referred  to  us, 
we,  the  said  John  Williams  and  Arthur  M.  Chapman,  two  of  the 
above-named  arbitrators  (James  Barbour  dissenting  and  not 
joining  herein,  but  being  present  at  the  execution  hereof),  do 
hereby  make  and  publish  our  award  of  and  concerning  the  mat- 
ters so  referred  to  us. 

“And  we,  the  said  John  Williams  and  Arthur  M.  Chapman 
(the  said  James  Barbour  dissenting  and  not  joining  herein), 
do  hereby  find,  award,  and  adjudge  that  the  compensation  to 
be  paid  to  the  said  James  Henry  Ketcheson  and  Harry  Lewis 
Ketcheson  and  Esther  Jane  Ketcheson,  life-tenant,  for  the 
lands  so  taken  and  expropriated  by  the  railway  company,  and 
for  the  damage  caused  by  severance  and  otherwise  to  the  residue 
of  their  said  lands,  as  provided  for  in  the  order  of  reference  to  us, 
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is  the  sum  of  $3,328,  which  sum  is  to  be  paid  by  the  said  railway 
company  as  and  for  the  compensation  for  the  said  lands  so  ex- 
propriated and  taken  and  for  damage  to  the  residue  of  the 
claimants’  lands  so  injuriously  affected  as  aforesaid,  over  and 
above  all  benefit  and  advantage  to  such  residue  of  said  land  by 
the  construction  of  the  said  railway,  together  with  interest  there- 
on at  five  per  cent,  from  the  1st  day  of  September,  A.D.  1910, 
being  the  date  of  the  registration  of  the  corrected  plan.  ’ ’ 

(Signed  and  sealed  by  the  two  arbitrators  on  the  11th 
November,  1912.) 

The  following  memorandum  made  by  the  arbitrators  was  in 
evidence  upon  the  appeal: — • 

“20c.  an  hour  for  man. 

“$4.00  a day  for  man  and  team. 

4 ‘ Damages  loss  of  time  driving  cattle  across  track  per 


annum  $12.80 

“Loss  of  time  taking  horses,  $18.20  each 36.40 

“Loss  by  reason  of  smoke  and  cinders 10.00 

“Time  drawing  gravel,  etc 10.00 

“Time  lost  ploughing  50  acres 4.25 

4 4 Time  lost  gang  ploughing 2.00 

“Time  lost  seeding  1.00 

“Time  lost  cutting  crop  on  50  acres 1.00 

“Drawing  in  60  loads  6.00 

“Drawing  wood  (loss  of  time) 1.00 

“Drawing  manure  (loss  of  time) 2.40 

“Inconvenience  and  loss  waiting  for  trains  and  pos- 
sible risk  10.00 

4 4 Clearing  out  ditch  below  railway 5.00 

4 4 2 acres  of  land  damaged  by  flooding . 10.00 


$151.85 

4 4 Capitalized  at  5 per  cent $3,037.00 

4 4 Value  of  land  taken  2.16  acres  at  $100 216.00 

4 4 Cost  of  bridge  across  watercourse  south  of  railway 

track  75.00 
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“ Taking  the  evidence  as  to  the  value  of  the  farm  and  the 
depreciation  thereto  by  reason  of  the  railway,  there  is  ample 
evidence  to  support  a finding  of  $4,000  in  favour  of  the  land- 
owners,  but  the  arbitrators  have  placed  their  finding  at  $3,- 
328,  after  considering  the  general  evidence  as  to  capitalization 
of  the  annual  loss,  as  well  as  depreciation  to  the  value  of  the 
farm.” 

The  reasons  for  the  appeal  were  as  follows: — ■ 

The  appellants  submit  that  the  award  of  $3,328  should  be 
reduced  to  at  most  the  amount  offered  by  the  railway  company, 
$800,  for  the  following,  among  other  reasons 

1.  The  amount  awarded  is  greatly  excessive. 

2.  The  award  is  contrary  to  law  and  evidence  and  the  weight 
of  evidence. 

3.  The  award  on  its  face  should  have  shewn  the  amount 
awarded  for  the  value  of  the  land  taken,  separate  from  the 
amount  awarded  for  depreciation  occasioned  to  the  remainder 
by  the  construction  and  user  of  the  railway. 

4.  The  arbitrators  should  have  ascertained  from  the  evid- 
ence the  value  of  the  farm  before  it  was  crossed  by  the  railway 
and  its  value  after  being  crossed  by  the  railway,  and  awarded 
the  difference  as  compensation  and  damage.  The  evidence  will 
shew  that  the  difference  was  very  slight. 

5.  The  assessment  of  the  township  in  which  the  lands  in  ques- 
tion are  situate  shews  a difference  of  but  $200  in  the  value  of 
the  farm  in  question  before  and  after  the  railway. 

6.  Sales  of  farms  in  the  neighbourhood  since  the  railway  was 
constructed  shew  that  the  railway  has  not  had  any  perceptible 
effect  in  reducing  the  selling  price  of  farms  crossed  by  it. 

7.  The  amount  of  land  taken  was  2.16  acres,  and  the  evidence 
shewed  that  the  land,  including  buildings,  was  worth  not  more 
than  $70  per  acre. 

8.  The  average  amount  of  compensation  accepted  by  seven- 
teen different  owners  in  the  neighbourhood  of  the  land  in  ques- 
tion from  the  railway  company,  in  settlement  of  their  com- 
pensation for  land  and  damage  in  respect  of  the  right  of  way, 
was  ninety  cents  per  running  foot  of  the  100  foot  right  of  way 
across  their  respective  farms.  The  amount  allowed  by  the 
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majority  of  the  arbitrators  was  $3.42  per  foot.  Nine  out  of  the 
seventeen  have  no  cattle-passes,  while  the  farm  in  question  has 
two,  which  could  be  made  available  for  the  passage  of  cattle 
and  stock. 

9.  The  arbitrators  erred  in  treating  the  farm  as  two  separate 
farms,  and  computing  and  allowing  double  compensation  and 
damages,  when,  under  the  settlement  disposing  of  the  property, 
Esther  Jane  Ketcheson  is  tenant  for  life  of  the  whole  farm, 
and  Harry  Lewis  Ketcheson  and  James  Henry  Ketcheson  the 
tenants  in  common  in  remainder. 

10.  In  arriving  at  the  amount  of  compensation  and  damage, 
the  majority  of  the  arbitrators  estimated  $1,184  as  damage  or 
compensation  for  loss  of  time  taking  cattle  and  horses  over  the 
railway,  whereas  there  is  a cattle-pass  constructed  under  the 
railway,  which  would  be  available  for  the  passage  of  cattle  and 
horses  by  the  expenditure  of  the  sum  of  $103.70  (mostly  on 
the  respondents’  land),  so  that  not  more  than  $103.70  should 
have  been  included  in  the  amount  awarded  by  the  arbitrators 
in  respect  of  this  item.  The  expenditure  of  the  above  sum  of 
$103.70  would  also  have  remedied  the  defects  in  drainage,  for 
which  the  arbitrators  allowed  $275,  which  latter  sum  should 
also  be  deducted  from  the  amount  awarded. 

11.  The  Board  of  Railway  Commissioners  is  the  proper  forum 
to  deal  with  defects  in  drainage  and  have  the  same  corrected: 
sec.  250  of  the  Dominion  Railway  Act. 

12.  The  defective  drainage  occasioning  damage  or  interfering 
with  the  efficient  use  of  the  two  cattle-passes  was  almost  en- 
tirely on  the  claimants’  land,  and  could  not,  therefore,  be  re- 
medied by  the  appellants,  without  the  respondents’  consent. 

13.  The  arbitrators  should  not  have  awarded  interest  on  the 
amount  of  compensation.  The  only  cases  in  which  interest  is 
allowed  on  compensation  under  the  Railway  Act  are  those  aris- 
ing under  sub-sec.  2 (5)  of  sec.  179  and  sub-sec.  1 of  sec.  210. 

14.  Even  if  interest  is  allowable,  it  should  not  be  given  from 
the  1st  September,  1910.  The  railway  company  did  not  get  a 
right  to  possession  till  the  11th  April,  1911 ; construction  did 
not  take  place  for  some  time  after  that,  and  operation  of  the 
road  commenced  still  later.  As  compensation  is  given  for  the 
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land  and  the  construction  and  operation  of  the  railway,  it  would 
he  unfair  to  start  interest  before  these  various  steps  were  ac- 
complished. 

15.  Interest  should  be  charged  only  after  the  railway  com- 
pany acquired  title,  that  is,  the  date  of  the  award,  the  11th 
November,  1912':  sub-sec.  2 of  see.  192  of  the  Railway  Act,  as 
amended  by  8 & 9 Edw.  VII.  ch.  32,  sec.  3 ; sub-sec.  2 of  sec.  210 ; 
sub-sec.  2 of  sec.  211. 

16.  The  arbitrators  permitted  the  claimants  to  call  nineteen 
expert  witnesses  as  to  value,  though  no  application  was  made 
till  after  two  witnesses  had  been  called:  Canada  Evidence  Act, 
R.S.C.  1906,  ch.  145,  sec.  7. 
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June  4.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
earen,  Magee,  and  Hodgins,  JJ.A. 

W.  C.  Mikel,  K.C.,  for  the  company,  referred  to  Re  Davies 
and  James  Bay  R.W.  Co.  (1910),  20  O.L.R.  534,  at  pp.  545, 
548,  and  urged  that  by  the  construction  of  a cattle-pass  simi- 
lar to  some  in  use  along  the  railway  the  damage  complained  of 
could  be  obviated  at  much  less  expense.  The  necessary  powers 
of  expropriation  for  this  purpose  could  be  obtained  from  the 
Railway  Board.  The  basis  of  the  award,  as  agreed  upon  by 
j a majority  of  the  arbitrators,  is  wrong  and  the  principle  of 
capitalization  resorted  to  is  unjustifiable.  It  is  evident  from 
the  testimony  of  the  claimants’  witnesses  that  the  result  arrived 
at  by  them  was  not  come  to  by  the  exercise  of  their  independent 
judgment,  but  proceeded  from  a common  source.  The  arbitra- 
tors also  erred  in  allowing  interest : Leak  v.  City  of  Toronto 
(1900),  30  S.C.R.  321;  In  re  Clarke  and  Toronto  Grey  and 
, Bruce  R.W.  Co.  (1909),  18  O.L.R.  628. 

I.  F.  Hellmuth,  K.C.,  and  E.  G.  Porter,  K.C.,  for  the  claim- 
ants, argued  that,  on  the  evidence  submitted,  the  arbitrators 
would  have  been  justified  in  making  a much  larger  award  than 
they  had  done.  The  Court  will  not  subject  each  particular 
item  to  minute  critical  analysis,  but  will  see  whether  the  result 
is  justified,  looking  at  the  matter  as  a whole.  The  arbitrators 
have  awarded  a small  sum  than  that  which  they  thought  might 
properly  have  been  awarded.  Counsel  referred  to  Re  Armstrong 


346 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Re 

Ketcheson 

AND 

Canadian 
Northern 
Ontario 
R.W.  Co. 


[VOL. 


and  James  Bay  R.W.  Co.  (1906),  12  O.L.R.  137;  James  Bay 
R.W.  Co.  v.  Armstrong  (1907),  38  S.C.R.  511,  [1009]  A.C. 
624,  at  pp.  631,  632,  where  the  judgment  of  Meredith,  C.J.,  is 
considered  and  approved  by  Lord  Macnaghten;  Atlantic  and 
North-West  R.W.  Co.  v.  Wood,  [1895]  A.C.  257,  per  Lord 
Shand,  at  p.  262.  See  also  Re  Davies  and  James  Bay  R.W.  Co. 
(1913),  28  O.L.R.  544;  Vezina  v.  The  Queen  (1889),  17  S.C.R. 
1.  Reference  was  also  made  to  the  5th  rule  as  to  compensa- 
tion laid  down  in  MacMurehy  & Denison’s  Railway  Law  in 
Canada,  2nd  ed.,  p.  211. 

Mikel,  in  reply. 


September  25.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — A great  deal  of  strong,  and,  to  my  mind,  justi- 
fiable, criticism  was  directed  by  Mr.  Mikel  against  the  basis  of 
the  award,  shewn  in  the  reasons  given  by  a majority  of  the  arbi- 
trators. In  several  cases  the  estimated  time  lost  and  the  amounts 
fixed  are  excessive,  and  no  allowance  appears  to  have  been  made 
for  the  fact  that  the  work  of  the  farm  will,  after  a time,  get 
back  into  more  or  less  normal  channels,  and  the  present  incon- 
venience will  be  largely  minimised.  Even  the  cattle-passes  and 
the  drainage  can  and  will  inevitably  be  put  right  by  a compara- 
tively small  capital  expenditure,  which  will  prevent  the  danger 
and  difficulty  sw'orn  to.  Apart  from  that,  the  method  of  the 
capitalization  of  the  yearly  loss  is  hard  to  take  seriously,  if 
it  is  an  endeavour  to  ascertain  the  present  value  of  items  dis- 
tributed over  many  years  to  come  and  subject  to  many  con- 
tingencies. A majority  of  the  arbitrators  have  taken  the  total 
loss  by  inconvenience,  etc.,  at  $151.85  per  annum,  and  have  al- 
lowed a sum  as  damages  which  will  produce  for  all  time  that 
annual  amount.  If  the  award  had  to  be  dealt  with  in  these 
aspects  alone,  it  could  not,  in  my  judgment,  be  supported.  Most 
of  the  elements  which  these  items  represent  have  been  held  to  be 
proper  to  be  considered  in  arriving  at  compensation  in  similar 
cases  ( e.g .,  Re  Davies  and  James  Bay  R.W.  Co.,  20  O.L.R. 
534) , but  only  when  shewn  to  reduce  the  actual  value  of  the 
land  affected.  As  presented  to  the  arbitrators,  they  repre- 
sented only  separate  and  distinct  matters  of  inconvenience  to 
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the  owner.  The  proper  way  of  regarding  them  is  pointed  out 
in  Idaho  and  W.  By.  Co.  v.  Coey  (1913),  131  Pac.  Repr.  810, 
where  it  is  said  that  the  inconvenience  of  transporting  the 
crop  from  the  part  of  the  land  separated  from  the  buildings, 
the  inconvenience  of  transferring  machinery  and  farm  imple- 
ments and  the  like  from  one  part  of  the  premises  to  another, 
the  inconvenience  in  farming  and  cultivating  the  land  occasioned 
by  the  construction  of  the  railroad,  in  so  far  as  these  elements 
entered  into  any  depreciation  of  the  market  value  of  the  land 
not  taken,  may  properly  be  considered  in  estimating  the  dam- 
ages. 

This  is  further  enforced  by  the  direction  in  that  case  that  ‘ ‘ in 
estimating  the  damage  to  the  land  not  taken  it  was  proper  to 
consider  the  entire  tract  of  land  as  one  farm,  and  to  determine 
the  damages  upon  the  basis  of  how  the  construction  of  the  rail- 
road would  affect  the  whole  body  of  land  as  one  farm.  In 
other  words,  the  jury  should  consider  two  farms,  one  without 
any  railroad  across  it  as  it  now  exists,  and  the  other  with  a 
I railroad  across  it,  as  it  will  exist  when  respondent’s  line  is 
built  and  in  operation.  This  is  the  rule  where,  as  here,  the 
whole  farm  is  in  one  continuous  tract  and  is  used  and  farmed 
as  one  body  of  land.” 

In  this  case  the  Court  has  to  consider  all  the  evidence  which 
has  come  before  the  arbitrators,  in  order  to  ascertain  if  the 
amount  allowed  is  just. 

The  Court  cannot,  it  seems  to  me,  deal  merely  with  the  evid- 
ence which  appears  to  have  impressed  the  arbitrators,  if  there  is 
| other  evidence  upon  which  the  award  can  be  properly  sup- 
ported. In  other  words,  I think  that  this  Court  is  entitled  and 
bound  to  come  to  its  own  conclusion  upon  all  the  evidence,  and 
is  also  entitled  to  disregard  the  reasoning  of  the  arbitrators; 
if  it  doe^  not  agree  with  it,  or  to  adopt  it  if  it  so  desires,  or  to* 
support  the  award  on  any  ground  sufficient  in  law,  whether  or 
not  that  ground  is  relied  on  by  the  arbitrators,  provided  that 
the  Court  pays  due  regard  to  the  award  and  findings  and  re- 
views them  as  it  would  that  of  a subordinate  Court.  See  Atlan- 
tic and  North-West  B.W  .Co.  v.  Wood,  [1895]  A.Q.  257;,  James 
Bay  B.W.  Co.  v.  Armstrong , [1909]  A.C.  624. 
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The  majority  award' of  $3,328  is  based  upon  exact  figures — 
$151.85  estimated  annual  loss,  “capitalized  at  five  per  cent., 
$3,037,”  which  total,  added  to  the  value  of  the  2.16  acres  taken, 
$216,  and  the  cost  of  a bridge  across  the  watercourse  south  of 
the  railway  track,  $75,  makes  up  the  amount  of  $3,328.  The 
arbitrators  add  to  the  schedule  of  figures  this  paragraph : 4 4 Tak- 
ing the  evidence  as  to  the  value  of  the  farm  and  the  depreciation 
thereto  by  reason  of  the  railway,  there  is  ample  evidence  to 
support  a finding  of  $4,000  in  favour  of  the  land-owners,  but 
the  arbitrators  have  placed  their  finding  at  $3,328,  after  con- 
sidering the  general  evidence  as  to  capitalization  of  the  annual 
loss,  as  well  as  depreciation  to  the  value  of  the  farm.” 


The  evidence  to  support  a finding  of  $4,000  consists  of  two 
divisions:  one  founded  wholly  upon  detailed  annual  inconveni- 
ence and  its  capitalization,  and  the  other  giving  a lump  sum 
without  being  tied  down  to  items  as  forming  its  basis.  No  doubt 
it  is  the  latter  class  that  the  arbitrators  refer  in  the  sentence 
just  quoted. 

The  claimant  H.  L.  Ketcheson  and  the  witnesses  Donald 
Gunn,  Francis  Wilson,  and  Herbert  Finkle,  make  the  damage 
$4,000,  and  base  it  upon  detailed  and  valued  inconvenience  capi- 
talized. Counsel  for  the  respondents  meets  the  objection  taken 
to  this  method  of  arriving  at  the  result  by  urging  that  the  gen- 
eral evidence  referred  to  in  the  reasons  for  the  award  would 
support  it. 

I have  gone  over  the  evidence  to  see  if  an  award  of  $3,328 
could  be  properly  based  upon  it;  and  it  appears  to  consist  of 
what  the  following  witnesses  say,  namely:  Ransom  Vandervoort, 
James  Boyd,  Merritt  Finkle,  Harvey  Hogle,  George  Gunn, 
George  Ostrom,  and  Morley  Potter.  It  cannot  be  said  that  there 
is  any  divergence  of  views  among  these  witnesses.  Indeed,  the 
unanimity  with  which  they  agree  on  $4,000  is  somewhat  re- 
markable. But  no  evidence  was  called  by  the  railway  company 
except  as  to  the  trustworthiness  of  the  calculations  of  some  of 
the  witnesses.  No  one  has,  on  behalf  of  the  railway  company, 
called  in  question  the  general  fact  of  depreciation.  Indeed,  this 
evidence  appears  in  the  testimony  of  one  of  the  company’s  wit- 
nesses, Frederick  F.  Clarke,  an  Ontario  land  surveyor  : “Q. 
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Has  there  ever  been  a time  since  the  railway  was  constructed, 
to  your  knowledge,  that  the  cattle  could  go  through  (the  cattle- 
passes)  ? A.  Not  to  my  knowledge.’.’ 

As  I have  said,  I think  the  objection  to  some  of  the  items  and 
to  their  method  of  presentation  is  well-founded,  and  that  the 
method  of  arriving  at  a capital  sum  cannot  be  defended.  Nor 
can  I,  after  perusing  the  evidence,  disabuse  my  mind  of  the  con- 
clusion that  the  views  of  the  different  witnesses  are  the  result 
of  more  or  less  communication  among  themselves,  and  that  these 
views  represent  more  a consensus  of  opinion,  educated  upon  the 
subject,  and  backed  up  by  general  agreement,  than  the  indivi- 
dual views  of  men  who  have  independently  arrived  at  a con- 
clusion. 


App.  Div. 
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Canadian 
Northern 
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I cannot  say  that  this  is  wrong.  Much  evidence  before  the 
Court  is  insensibly  coloured  in  just  the  same  way.  Had  there 
been  a reasonable  amount  of  evidence  on  behalf  of  the  railway 
company  that  the  depreciation  was  represented  by  a far  smaller 
figure  than  $4,000,  it  might  have  been  possible  to  reduce  the 
award.  But  to  do  so  on  the  present  evidence  could  only  be  ac- 
complished by  disregarding  the  general  evidence  already  men- 
tioned, and  then  attempting  a criticism  of  the  detailed  figures; 
which  would  lead  to  no  good  result  if,  as  I have  indicated,  they 
represent  calculations  which  are  no  true  basis  for  an  award  of 
this  nature. 

While  not  satisfied  with  the  amount  awarded  nor  with  the 
method  by  which  it  has  been  arrived  at,  I do  not  think  that  we 
can  find  any  safe  ground  for  refusing  to  accept  the  uncontra- 
dicted evidence  of  those  who  have  given  their  opinion  as  to  the 
amount  of  depreciation  suffered  by  this  farm. 

The  result  is  that  the  award  must  be  sustained,  but  upon 
grounds  which  did  not  receive  the  principal  share  of  the  arbi- 
trators’ attention. 

Upon  the  question  of  interest,  I think  the  arbitrators  have  no 
jurisdiction  to  give  interest  as  part  of  their  award.  The  right 
to  interest  and  costs  is  statutory  (R.S.C.  1906,  ch.  37,  secs.  192, 
199;  8 & 9 Edw.  VII.  ch.  32,  sec,  3 (D.))  ; and,  as  payment  of 
the  award  is  in  some  cases  necessary  to  vest  title  in  the  rail- 
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way  company,  nothing  more  should  appear  in  'the  award  than 
what  the  arbitrators  have  jurisdiction  to  fix.  The  provision  as 
to  it  should  be  struck  out : In  re  Clarke  and  Toronto  Grey  and 
Bruce  R.W.  Co.,  18  O.L.R.  628.  I do  not  think  that  the  judg- 
ment of  this  Court  in  Re  Davies  and  James  Bay  R.W.  Co.,  20 
O.L.R.  534,  intended  to  lay  down  any  rule  to  the  contrary. 

In  taxing  the  costs,  regard  should  be  had  to  'the  fact  that 
the  evidence  given  of  settlements  with  other  persons,  for  parts  of 
other  farms  taken,  was  not  relevant  evidence.  Both  parties  par- 
ticipated in  it;  and,  although  the  railway  company  first  intro- 
duced it,  that  did  not  give  its  opponent  a right  to  reply  in 
kind:  Rex  v.  Cargill,  [1913]  2 K.B.  271. 

The  direction  for  payment  to  the  life-tenant  and  remainder- 
men, if  improper — and  I do  not  say  that  it  is — cannot  override 
the  provisions  of  the  Railway  Act  which  enable  the  railway 
company  to  protect  itself  against  apprehended  claims.  See 
secs.  187,  210,  213,  214. 

The  provision  as  to  interest  will  be  struck  out ; otherwise  the 
appeal  will  be  dismissed  with  costs. 


1913 
Oct.  3. 


[MIDDLETON,  J.] 
Re  Nordheimer. 


Will — Construction — Marriage  Settlements — Land  and  Residence  Entailed 
u/pon  Testator’s  Son — Application  to,  of  Hotchpot  Clause — “ Moneys , 
Property,  or  Interests” — Conditional  Bequest — Maintenance  of  Resi- 
dence and  Grounds — Fulfilment  of  Condition — Duty  of  Executors — Op- 
eration of  Hotchpot  Clauses  in  Settlements — Contrary  Direction  in 
Will — Credit  for  Full  Fund  Brought  into  Settlement — Time  of  Ascer- 
tainment of  Amount  Settled — Deduction  from  Sums  Specifically  Be- 
queathed— Shares  of  Daughters — Strict  Settlement  upon  Marriage — 
Residuary  Shares • — Income — Corpus — Life  Interest. 


The  testator  died  in  1912,  leaving  him  surviving  his  widow  (who  died 
shortly  afterwards),  seven  daughters,  and  one  son.  By  the  testator’s 
marriage  settlement  (1871),  the  landed  property  known  as  “Glen  Edyth” 
and  certain  personal  property  were  conveyed  to  trustees.  Under  this 
settlement,  the  land  (which  had  become  of  great  value)  had  passed  to 
the  son  in  tail,  and  the  entail  had  been  barred.  The  settled  personal 
estate  had  passed  to  the  children  in  equal  shares,  the  share  of  each 
being  approximately  $20,000.  Upon  the  marriage  of  one  of  the  testa 
tor’s  daughters,  Mrs.  C.,  in  1907,  he  conveyed  to  trustees  for  her  certain 
property,  on  account  of  her  prospective  interest  in  his  estate,  covenant- 
ing to  give  to  her  by  his  will  “such  share  in  his  residuary  estate  as 
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shall  be  equal  to  the  share  of  his  other  daughters  under  his  said  will,” 
with  the  proviso  that  she  should  not  take  any  share  in  his  residuary 
estate  without  bringing  the  value  of  the  settled  property  into  hotchpot 
and  accounting  for  the  same,  unless  he  should  by  his  will  direct  to  the 
contrary.  In  1910,  some  time  after  the  marriage  of  another  daughter, 
Mrs.  H.,  the  testator  by  deed  settled  a trust  fund  for  the  benefit  of  Mrs. 
H.,  her  husband,  and  issue.  This  instrument  contained  a covenant  and 
proviso  similar  to  that  in  Mrs.  C/s  settlement.  In  each  case  the  trustees 
were  empowered  to  change  the  investments.  The  testator’s  will,  made 
in  1908,  first  provided  for  the  residence  of  his  wife  at  Glen  Edyth  and 
for  its  upkeep  during  her  lifetime.  By  clause  15,  provision  was  made  for 
the  raising  of  the  sum  of  $100,000  for  each  of  the  daughters  and  $200,000 
for  the  son;  by  clause  16,  provision  was  made  for  the  charging  against 
these  sums  of  any  “moneys,  property,  or  interests”  which  any  of  the  child- 
ren might  receive  under  the  testator’s  marriage  settlement,  or  which 
they  had  received  under  their  marriage  settlements;  by  clause  18,  pro- 
vision was  made  for  the  distribution  of  the  residue  of  the  estate  among 
the  children  in  such  a way  that  the  son  should  receive  twice  as  much 
as  each  daughter;  and  by  clause  22  it  was  declared  that  the  bequest  of 
$200,000  to  the  son,  being  twice  the  amount  left  to  each  of  the  daughters, 
was  made  upon  the  condition  that  the  son  should  keep  up  and  maintain 
the  house  upon  the  Glen  Edyth  property  with  sufficient  grounds  about 
it,  not  less  than  ten  acres,  as  a gentleman’s  residence,  and,  in  default, 
that  the  son  should  receive  only  an  equal  share  with  the  daughters,  and 
the  additional  $100,000  should  become  a part  of  the  residuary  estate:  — 

Held,  that  the  testator,  in  clause  16,  was  not  referring  to  the  Glen  Edyth 
property,  and  that  the  son  need  not  bring  that  property  into  hotchpot. 

2.  That  clause  16  of  the  will  was  a “direction  to  the  contrary,”  and  was  the 
controlling  and  operative  provision,  superseding  the  hotchpot  clauses 
in  the  settlements;  and  that  the  sums  received  by  the  children  under  the 
testator’s  marriage  settlement,  and  the  sums  settled  upon  the  two  daugh- 
ters, were  to  be  brought  into  hotchpot  and  treated  as  part  of  the  $100,000 
and  $200,000  to  be  raised  and  settled  under  clause  15. 

3.  That  the  married  daughters  were  respectively  to  give  credit  for  the  full 
fund  brought  into  settlement,  and  not  merely  for  the  present  value  of 
the  life  estate  enjoyed  by  each  daughter  in  the  settled  fund. 

4.  That  the  amount  settled  was  to  be  ascertained  iat  the  date  of  the 
settlement. 

In  re  Willoughby,  [1911]  2 Oh.  581,  followed. 

5.  That  the  settled  sums  .and  the  sums  apportioned  under  the  testator’s 
settlement  were  to  be  deducted  from  the  sums  set  apart  under  clause  15. 

6.  That  under  clause  15  it  was  the  duty  of  the  trustees  to  hold  the  sums 
dealt  with  by  that  section,  during  the  lifetime  of  the  children,  paying 
them  the  income.  The  fact  that  the  period  fixed  for  distribution  had 
passed  did  not  justify  the  trustees  in  paying  over  the  shares  of  the 
daughters  to  them.  These  shares  were  to  be  held  free  from  the  control 
of  the  husbands  of  the  daughters  when  they  married,  to  be  deemed  sep- 
arate estate,  and  not  anticipated.  Upon  the  marriage  of  any  of  the 
daughters,  a “strict  settlement”  was  to  be  made,  to  carry  out  that 
intention. 

7.  That  one-third  of  her  residuary  share  under  clause  18  was  payable  at 
once  to  each  daughter,,  and  two-thirds  was  to  be  held  for  the  daughter, 
to  be  settled  upon  her  marriage. 

8.  That  under  clause  15  the  son  had  a life  interest  in  the  $200,000  fund; 
an  immediate  and  absolute  one-third  interest  in  his  double  portion  of 
the  residuary  estate;  the  remaining  two-thirds  being  held  in  trust. 

9.  That  it  was  the  duty  of  the  executors  and  trustees  under  the  will,  before 
paying  to  the  son  the  income  from  the  additional  $100,000  given  him 
under  clause  15,  to  ascertain  from  time  to  time  whether  he 'was  fulfilling 
the  obligation  of  keeping  up  Glen  Edyth  as  a gentleman’s  residence. 
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Motion  upon  originating  notice  by  the  trustees  under  the 
will  of  Samuel  Nordheimer,  deceased,  for  an  order  determining 
certain  questions  arising  upon  the  construction  of  the  will  and 
of  certain  marriage  settlements. 

September  29.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court  at  Toronto. 

D.  W.  Saunders,  K.C.,  for  the  trustees. 

7.  F.  Hellmuth,  K.C.,  for  Roy  Nordheimer,  the  son  of  the 
testator. 

A.  W.  Anglin , K.C.,  for  Mrs.  Cambie,  a daughter. 

Travers  Lewis,  K.C.,  for  Mrs.  Houston,  a daughter. 

Christopher  C.  Robinson,  for  the  other  daughters. 

77.  S.  Osier,  K.C.,  for  the  Official  Guardian,  representing 
issue  born  and  that  may  be  born,  entitled  under  the  marriage 
settlements  of  Mrs.  Cambie  and  Mrs.  Houston. 


October  3.  Middleton,  J. : — Samuel  Nordheimer  died  on  the 
29th  June,  1912,  leaving  him  surviving  his  widow  (who  died  on 
the  14th  November,  1912),  seven  daughters,  and  one  son,  all 
of  whom  are  of  age. 

Upon  the  marriage  of  Mr.  Nordheimer,  a settlement  was 
made,  dated  the  15th  November,  1871,  by  which  the  property 
known  as  “Glen  Edyth”  and  certain  personal  property  were 
conveyed  to  trustees.  Under  the  settlement,  the  land  has  passed 
to  the  son  in  tail,  and  the  entail  has  now  been  barred.  The  per- 
sonal estate,  on  default  of  appointment,  has  passed  to  the  child- 
ren in  equal  shares.  The  land  which  passed  to  Mr.  Roy  Nord- 
heimer is  now  of  very  great  value.  The  share  of  each  child  in 
the  settled  personal  estate  is  approximately  $20,000. 

During  the  lifetime  of  the  testator,  three  of  his  daughters 
married.  In  the  cases  of  two,  marriage  settlements  were  made. 
In  the  case  of  the  third  there  was  no  settlement. 

The  first  settlement  was  that  executed  upon  the  marriage  of 
Mrs.  Cambie,  and  is  dated  the  9th  October,  1907.  The  property 
settled  was  of  about  the  value  of  $50,000 ; the  settlement  is  said, 
by  a recital,  to  be  on  account  of  the  prospective  interest  of  the 
daughter  in  the  estate  of  her  father.  The  property  consists  of  a 
dwelling-house  and  of  certain  securities  set  forth  in  a schedule, 
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values  being  attached  in  each  case.  The  total  of  the  securities 
amounted  to  $37,000,  this  being  the  par  value.  The  trustees  have 
the  right,  with  the  consent  of  the  daughter,  to  convert  into  money 
and  re-invest. 

The  income  derived  from  the  fund,  up  to  $1,500  per  annum, 
is  to  be  paid  to  the  daughter ; then  certain  premiums  on  life  in- 
surance policies  are  to  be  paid ; and  the  balance  of  the  income  is 
to  be  accumulated.  The  settlor  then  covenants  to  give  to  his 
daughter  “such  share  and  interest  in  his  residuary  estate  as 
shall  be  equal  to  the  share  of  his  other  daughters  under  his  said 
will,”  with  the  proviso  that  the  daughter  “shall  not  take  any 
share  in  said  residuary  estate  of  the  party  of  the  first  part  with- 
out bringing  the  value  of  the  lands  hereby  conveyed  to  the 
trustees  (and  which  are  hereby  valued  for  such  purpose  at 
$14,000)  and  the  stocks,  bonds,  and  securities  . . . into 
hotchpot  and  accounting  for  the  same  accordingly,  unless  the 
said  party  of  the  first  part  shall  by  his  said  will  direct  to  the 
contrary.  ’ ’ 

Some  time  after  the  marriage  of  Mrs.  Houston,  by  deed  of 
the  1st  April,  1910,  a trust  fund  was  settled  for  the  benefit  of  the 
daughter,  her  husband,  and  issue.  This  settlement  differs  from 
the  former  settlement  in  that  the  whole  income  goes  to  the 
daughter  for  life,  and  there  is  no  provision  for  accumulation. 
There  is  in  the  settlement  a similar  covenant  on  the  part  of 
the  testator. 

The  proviso  is  very  different.  It  reads  that  the  daughter 
“shall  not  take  any  share  in  the  said  residuary  estate  of  the 
party  of  the  first  part  without  bringing  into  hotchpot  the  value 
of  the  stocks,  bonds,  and  securities  . . . and  any  securities 

substituted  therefor  as  of  the  date  of  the  death  of  the  party  of 
the  first  part,  and  accounting  for  the  same  accordingly,  unless 
the  said  papty  of  the  first  part  shall  by  his  said  will  direct  to 
the  contrary.  ’ ’ 

The  testator  made  his  will  on  the  9th  July,  1908.  He  subse- 
quently made  codicils  dated  the  10th  August,  1911,  11th  June, 
1912,  17th  June,  1912,  and  27th  June,  1912. 

The  will  first  provides  for  the  residence  of  the  testator’s 
widow  at  Glen  Edyth  and  for  its  upkeep  during  her  lifetime. 


Middleton,  J. 
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None  of  these  provisions  are  now  material,  save  as  they  may 
incidentally  throw  light  upon  the  meaning  of  the  whole  will. 

By  clause  15,  provision  is  made  for  the  raising  of  the  sum  of 
$100,000  for  each  of  the  daughters  of  the  testator,  and  $200,000 
for  the  son. 

By  clause  16,  a provision  is  made  for  the  charging  against 
these  sums  of  any  moneys  which  any  of  the  children  might  re- 
ceive under  the  testator’s  marriage  settlement,  or  which  they 
had  received  under  their  marriage  settlements ; and,  by  clause  18, 
a provision  is  made  for  the  distribution  of  the  residue  of  the 
estate  among  his  children  in  such  a way  that  the  son  should  re- 
ceive twice  as  much  as  each  daughter.* 

The  several  questions  which  arise  upon  the  will  and  settle- 


*'Clause  16  is  set  out  by  the  Judge.  'Clauses  15  and  18  are  as  follow:  — 
“15.  I direct  that  my  executors  set  apart  out  of  my  said  estate,  so  soon 
as  sufficient  moneys  have  been  realised  for  that  purpose,  or  set  apart 
sufficient  securities  to  realise,  the  sum  of  $100,000  for  each  of  my  daugh- 
ters, and  the  sum  of  $200,000  for  my  son,  and  that  they  do  invest  and 
keep  such  sums  invested  during  the  lifetime  of  such  children  for  their 
benefit  respectively,  and  do  pay  the  income  arising  from  such  sums  so  in- 
vested to  them  respectively,  subject  to  the  contributions  provided  for  in 
the  eleventh  paragraph  hereof.  My  executors  may  expend  for  the  benefit 
of  any  child,  while  under  the  age  of  twenty-one  years,  out  of  the  income  of 
the  share  of  such  child,  whatever  may  be  necessary  for  the  advancement 
and  education  of  such  child ; but  so  much  of  the  income  as  may  not,  in 
the  opinion  of  my  executors,  be  required  for  that  purpose  shall  be  accumu- 
lated and  invested;  and  such  accumulations  shall  be  paid  to  such  child 
when  the  youngest  of  my  children  shall  reach  the  full  age  of  twenty-one 
years,  hereinafter  called  the  period  of  distribution.  If  any  of  my  children 
shall  die  before  the  said  period  of  distribution,  the  share  of  such  child  so 
dying,  and.  the  accumulations  in  respect  of  such  share,  shall  be  paid  or 
applied  at  said  period  of  distribution  as  he  or  she  may  by  his  or  her  last 
will  and  testament  direct  and  appoint ; and  in  default  of  any  such  direction 
or  appointment,  the  same  shall  be  divided  as  in  the  case  of  an  intestacy. 
The  shares  of  my  daughters  in  my  estate  shall  be  deemed  separate  estate, 
free  from  the  control  of  their  husbands  respectively,  and  shall  not  be  an- 
ticipated. And  in  the  case  of  the  marriage  of  any  of  my  daughters,  I direct 
that  proper  settlements  shall  be  made  to  carry  out  this  intention.” 

“18.  I further  direct  that  the  rest,  residue  and  remainder  of  my  pro- 
perty, or  other  property  over  which  I may  have  any  power  of  appointment 
or  disposition,  be  divided  by  my  executors  among  my  children  in  such 
shares  or  proportions  that  each  son  shall  have  twice  as  much  as  each 
daughter,  such  shares  to  vest  immediately  upon  my  decease;  and  that  the 
child  or  children  of  any  deceased  son  or  daughter  of  mine  shall  together 
have  the  same  share  as  such  son  or  daughter  would  have  had  under  this 
will  if  he  or  she  had  survived  me.  And  I further  direct  that  one-third  of 
the  share  of  each  son  or  daughter  in  such  residue  shall  be  paid  over  to 
him  or  her,  as  the  case  may  be,  upon  my  youngest  child  attaining  the  age 
of  twenty-one  years,  and  that  the  other  two-thirds  be  invested  by  my 
executors  for  the  benefit  of  the  said  children  respectively  as  hereinbefore 
directed  by  the  fifteenth  paragraph  of  this  my  will.” 
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merits  depend  mainly  upon  the  true  meaning  of  these  three 
clauses. 

■ 

To  deal  with  the  questions  argued  in  the  order  in  which  they 
were  presented  by  counsel,  rather  than  the  order  in  which  they 
are  set  forth  in  the  notice  of  motion,  the  first  question  arises  in 
respect  of  the  son’s  position,  in  view  of  the  fact  that  Glen 
Edyth  is  given  to  him  by  virtue  of  the  original  marriage  settle- 
ment. Is  this  a property  which  he  must  bring  into  hotchpot 
under  clause  16?  If  it  is,  its  value  far  exceeds  the  $200,000 
therein  mentioned. 

The  clause  in  question  reads:  “16.  I hereby  declare  that  the 
moneys,  property,  or  interests  which  any  of  my  children  shall 
receive  or  be  entitled  to  under  the  marriage  settlement  (between 
myself  and  my  wife,  dated  the  15th  of  November,  1871,  and  of 
which  William  Henry  Boulton  and  William  Cameron  Chewett 
were  the  original  trustees,  and  of  which  the  present  trustees  are 
Melfort  Boulton  and  Nicol  Kingsmill),  or  pursuant  to  any  of 
the  terms  thereof,  or  any  moneys,  property,  or  interests  which 
any  of  my  children  shall  receive  or  be  entitled  to  under  any 
settlement  made  or  to  be  made  upon  the  marriage  of  any  of 
them,  shall  be  brought  into  hotchpot  in  adjusting  the  amounts 
so  to  be  set  apart ; it  being  my  intention  that  the  provision  made 
in  the  preceding  paragraph  for  my  said  children  shall  be  sup- 
plemental to  the  provision  which  they  or  any  or  some  of  them 
may  receive  under  any  such  settlement,  to  the  intent  that  the 
amount  received  from  any  such  settlement  and  the  amount  to  be 
received  under  this  my  will  shall  make  up  the  said  amount  of 
$100,000  for  each  of  my  daughters,  and  $200,000  for  my  son.” 

I have  come  to  the  conclusion  that  the  testator  in  this  clause 
was  not  referring  to  the  Glen  Edyth  property  at  all,  and  that 
full  effect  can  be  given  to  the  words  used — “moneys,  property, 
or  interests” — by  treating  them  as  referring  to  the  personal  pro- 
perty which  was  covered  by  the  settlement.  By  the  settlement, 
this  family  residence  was  treated  as  a thing  apart,  and  entailed. 
The  other  property  settled  was  left  subject  to  the  power  of 
appointment  given  to  the  testator’s  widow.  The  whole  scheme 
of  the  testator’s  will  is,  that  the  son  shall  have  this  ancestral 
residence,  to  be  kept  up  and  maintained,  and  that  he  shall  have 


Middleton,  J. 

1913 

Re 

Nord- 

HEIMER. 


356 


Middleton,  J. 

1913 

Re 

Nord- 

HEIMER. 


ONTARIO  LAW  REPORTS.  [vol. 

a double  portion  for  the  purpose  of  keeping  it  up  and  main- 
taining it.  What  the  testator  desired  to  have  credited  upon 
the  portions  set  apart  for  the  different  children  was,  in  the  first 
place,  any  sum  settled  on  the  marriage  of  that  child,  and,  in 
the  second  place,  any  sum  which  the  child  might  receive  under 
the  power  of  appointment  contained  in  his  own  marriage  settle- 
ment. In  effect  his  desire  was  to  neutralise  in  this  way  the 
power  of  discrimination  given  to  the  widow  under  the  settlement. 

This  view  is  much  fortified  by  clause  22,  which  provides  as 
follows:  “The  bequest  of  $200,000  to  my  son,  being  twice  the 
amount  left  to  each  of  my  daughters,  is  made  upon  the  condition 
that  after  he  comes  into  possession  and  ownership  of  the  Glen 
Edyth  property,  he  shall  keep  up  and  maintain  the  house  with 
sufficient  grounds  about  it,  not  less  than  ten  acres,  as  a gentle- 
man’s residence;  and  that,  in  default  of  his  doing  this,  he  shall 
only  receive  an  equal  share  with  my  daughters,  and  that  the 
additional  $100,000  so  forfeited,  and  which  but  for  this  provision 
he  would  be  entitled  to  under  the  fifteenth  paragraph  of  this 
my  will,  shall  become  part  of  my  residuary  estate.” 

This  clause  could  have  no  operation  if  the  descent  of  Glen 
Edyth  to  the  son  wiped  out  and  more  than  wiped  out  the  fund 
to  be  provided  for  its  maintenance. 

The  next  question  arises  under  the  two  settlements  above 
referred  to,  upon  the  marriages  of  Mrs.  Cambie  and  Mrs.  Hous- 
ton. These  settlements  contain  the  hotchpot  clause  above- 
quoted  ; each  of  these  clause  being  operative  only  ‘ ‘ if  the  testator 
does  not  by  his  will  direct  to  the  contrary.  ’ ’ 

I think  that  clause  16  of  the  will,  above-quoted,  is  a direction 
to  the  contrary,  and  is  the  controlling  and  operative  provision, 
superseding  the  hotchpot  clauses  in  the  settlements.  The  sums 
received  by  the  children  under  the  testator’s  marriage  settle- 
ment, and  the  sums  settled  upon  the  two  daughters,  are  to  be 
brought  into  hotchpot  and  treated  as  part  of  the  $100,000  and 
$200,000  to  be  raised  and  settled  under  clause  15. 

Then  the  question  is  raised,  upon  what  basis  are  these  settled 
amounts  to  be  brought  in?  In  each  case,  the  daughter  receives 
less  than  the  fund.  Mrs.  Cambie  has  $1,500  per  annum  only; 
Mrs.  Houston  has  the  income  only.  Are  they  to  give  credit  for 
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the  present  value  of  the  life  estate,  or  are  they  to  give  credit 
for  the  full  fund  brought  into  settlement? 

I think  the  latter.  In  the  clauses  of  his  will  in  question  the 
testator  is  speaking  of  funds  to  be  settled.  He  is  speaking  in 
general  terms  of  the  sums  which  his  children  have  received  in 
settlement ; and  I think  that  his  idea  manifestly  is,  that  the  sums 
which  he  has  already  settled  upon  any  daughter,  her  husband 
and  issue,  is  to  be  regarded  as  an  amount  received  on  account 
of  the  $100,000  which  by  the  will  is  to  be  settled. 

The  next  question  raised  is  as  to  the  time  when  the  amount 
settled  is  to  be  ascertained ; is  it  at  the  date  of  settlement  or  at 
the  date  of  the  testator’s  death?  Part  of  the  property  in  each 
case  consists  of  stock.  It  is  said  that  this  stock  has  very  largely 
increased  in  value. 

The  conclusion  at  which  I have  arrived  is,  that  the  date  of  the 
settlement  is  the  date  which  governs.  It  is  astonishing  how  little 
authority  is  to  be  found  upon  the  question.  In  Thornton  on 
Gifts  and  Advancements,  ed.  of  1893,  pp.  605,  606,  the  matter  is 
thus  dealt  with : ‘ ‘ Shall  the  advanced  distributee  be  charged  with 
the  property  advanced  at  its  value  when  advanced,  or  when  the 
intestate  dies,  or  when  the  final  distribution  of  the  estate  is 
made?  These  questions  are  usually  answered  by  the  statutes 
which  provided  that  the  advanced  distributee  shall  be  charged 
with  the  value  of  the  property  as  of  the  date  of  its  advancement. 
This  is  eminently  proper;  for  the  property,  especially  if  person- 
alty, might  be  of  little  value  at  the  death  of  the  intestate  or  at 
the  time  of  the  final  distribution;  and  it  would  be  manifestly 
unfair  to  the  other  distributees  that  the  advanced  distributee 
might  have  the  use  of  property  for  many  years,  and  then  be 
required  to  account  only  for  its  value  less  the  decrease  in  value 
from  wear  and  tear  and  usage.  Such  is  the  equitable  rule,  also, 
aside  from  any  statute.” 

The  cases  cited  are  American  cases,  most  of  them  based  upon 
the  provisions  of  particular  statutes.  In  many  of  them  Kircud- 
bright y.  Kircudbright  (1802),  8 Yes.  51,  is  relied  upon.  That 
was  the  case  of  an  annuity  granted  to  a son.  It  was  contended 
that  the  annuity  bond  was  not  an  advancement  within  the  mean- 
ing of  the  rule ; it  apparently  being  conceded  that,  if  the  annuity 
25 — 29  o.l.r. 
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had  to  be  brought  into  hotchpot,  the  date  of  valuation  would  he 
the  date  of  its  grant;  the  main  question  being  the  legality  of 
the  particular  bond.  The  direction  given,  without  discussion, 
was,  that  it  should  be  brought  in  upon  the  value  at  the  date 
of  the  grant. 

In  the  present  case,  owing  to  the  provisions  in  the  settlements 
by  which  the  trustees  are  given  full  power  to  change  the  invest- 
ments, it  is  clear  that  the  reasoning  in  the  extract  from  Thorn- 
ton is  very  cogent.  If  the  property  had  been  lost,  the  justice  of 
charging  at  the  date  of  settlement  would  not  have  been  ques- 
tioned. 

The  statement  of  principle  by  Buckley,  L.J.,  in  In  re  Wil- 
loughby, [1911]  2 Ch.  581,  in  the  course  of  a discussion  as  to 
the  date  from  which  interest  should  be  charged,  seems  to  me  to 
place  the  matter  beyond  question:  “Equality  under  the  hotchpot 
clause  is  to  be  equality  in  respect  of  the  testator’s  estate,  mean- 
ing by  that  expression  that  of  which  he  dies  possessed ; that  the 
benefit  accruing  during  the  testator’s  lifetime  in  respect  of  an 
advance  made  in  his  lifetime  is  a benefit  enjoyed,  it  is  true,  at 
the  expense  of  the  living  testator ’s  pocket,  but  not  at  the  expense 
of  the  dead  testator’s  estate.” 

In  other  words,  the  testator,  by  making  the  advancement, 
desires  the  capital  sum  advanced  to  be  treated  as  a payment  pro 
tanto  on  account  of  the  ultimate  portion  of  the  child.  He  for- 
goes the  enjoyment  of  the  income  of  this  fund  during  the  rest 
of  his  life,  but  neither  that  income  nor  any  increment  of  the 
settled  fund  is,  in  the  absence  of  special  direction,  to  be  credited 
upon  the  ultimate  portion. 


The  case  of  In  re  Willoughby  and  the  earlier  authorities — In 
re  Rees  (1881),  17  Ch.  D.  701,  In  re  Dallmeyer,  [1896]  1 Ch. 
372,  In  re  Lambert,  [1897]  2 Ch.  169 — all  go  to  shew  that  the 
settled  sum  is  to  be  treated  as  a payment  made  at  the  date  of 
the  testator’s  death,  and  that,  in  addition  to  this  sum,  credit  must 
be  given,  in  making  the  adjustment  under  the  hotchpot  clause, 
of  interest  upon  it  from  that  date. 

The  question  is  then  raised  whether  the  settled  sums  and 
the  sums  apportioned  under  the  testator’s  settlement  are  to  be 
deducted  from  the  lump  sum  mentioned  in  clause  15  of  the  will, 
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or  from  the  residuary  shares  under  clause  18.  I think  that 
clause  16  makes  it  plain  that  these  amounts  are  to  be  deducted 
from  the  sums  set  apart  under  clause  15. 

Under  clause  15,  I think,  it  is  the  duty  of  the  trustees  to 
hold  the  sums  dealt  with  by  that  section,  during  the  lifetime  of 
the  children,  paying  them  the  income.  The  period  fixed  for 
distribution  is  now  past ; but  this  does  not  justify  the  trustees  in 
paying  over  the  shares  of  the  daughters  to  them.  These  shares 
are  to  be  held  free  from  the  control  of  the  husbands  of  the 
daughters  when  they  marry,  and  are  to  be  deemed  separate 
estate  and  are  not  to  be  anticipated.  Upon  the  marriage  of  any 
of  the  daughters,  a proper  settlement — which  I understand  to 
be  what  is  called  in  the  English  conveyancing  books  “a  strict 
settlement” — is  to  be  made,  to  carry  out  that  intention.  Put 
shortly,  such  a settlement  will  secure  the  income  to  the  daughter, 
and  the  corpus  to  any  issue  of  her  marriage. 

As  to  the  residuary  estate  to  be  divided  under  clause  18,  one- 
third  of  the  residuary  share  will  be  payable  at  once  to  the  daugh- 
ter, and  the  remaining  two-thirds  will  be  held  for  the  daughter, 
to  be  settled  upon  her  marriage,  as  already  indicated. 

The  share  of  the  son  is  similarly  dealt  with.  Under  clause  15, 
he  has  a life  interest  in  the  $200,000  fund,  and  he  would  take 
immediately  and  absolutely  a one-third  interest  in  his  double 
portion  of  the  residuary  estate;  the  remaining  two-thirds  being 
held  in  trust. 

I do  not  understand  that  I am  now  asked  to  determine 
whether,  under  the  will,  the  son  is  absolutely  entitled  to  the 
whole  share  to  be  held  as  indicated. 

I am,  however,  asked  to  determine  the  effect  of  clause  22.  I 
think  that  it  is  the  duty  of  the  executors,  before  paying  to  the 
son  the  income  from  the  additional  $100,000  given  him  under 
clause  15,  to  ascertain  from  time  to  time  whether  he  is  fulfilling 
the  obligation  imposed  upon  .him  by  the  will  of  keeping  up  Glen 
Edyth  as  a gentleman’s  residence. 

A question  is  asked  with  reference  to  taxes  and  insurance. 
There  does  not  appear  to  be  any  dispute  about  this.  The  son 
is  ready  to  assume  and  pay  the  taxes  from  the  date  of  his 
mother’s  death.  This  is,  I think,  the  extent  of  his  obligation. 

Costs  to  all  parties  will  come  out  of  the  estate. 
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Oct.  8. 


Re  Athens  High  School  Board  and  Township  of  Rear  of 
Yonge  and  Escott. 


Schools — High  School  Boat'd — Sams  Required  for  Maintenance — Requisi- 
tion upon  Municipal  Council — High  Schools  Act,  9 Edna.  VII.  ch.  9, 
sec.  24 — Deficit  from  Previous  Year — Bona  Fides — Unforeseen  Expendi- 
ture— Duty  of  Council — Mandamus. 

A mandamus  was  granted  requiring  a township  corporation  to  levy  and 
collect  its  proportion  of  the  amount  required  by  a High  School  Board 
for  the  maintenance  of  a High  School,  pursuant  to  a requisition  made  by 
the  Board,  under  sec.  24  of  the  High  Schools  Act,  9 Edw.  VII.  ch.  91, 
including  the  item  “deficit  from  last  school  year,  $916.20,”  the  amount 
xequired  for  the  previous  year  having,  by  reason  of  unforeseen  contin- 
gencies, turned  out  to  be  insufficient  to  meet  the  actual  expenses  of  the 
school,  and  there  being  no  suggestion  of  mala  fides. 

Where  there  is  no  deliberate  intention  on  the  part  of  the  Board  to  postpone 
the  payment  of  debts  incurred  in  one  year  to  the  next,  but  the  obligation 
arises  by  reason  of  the  insufficient  estimate,  and  money  has  had  to  be 
borrowed  to  pay  the  necessary  expenses  for  maintaining  the  school,  that 
money  may  be  regarded  during  the  next  year  as  a sum  required  for 
the  maintenance  of  the  school  for  the  ensuing  twelve  months. 

Re  Toronto  PuhUc  School  Board  and  City  of  Toronto  (1901-2),  2 O.L.R. 
727,  4 O.L.R.  468,  distinguished. 

Attorney -General  v.  Corporation  of  Lichfield  (1848),  17  L.J.Ch.  472, 
Jones  v.  Johnson  (1850),  5 Ex.  862,  and  Haynes  v.  Copeland  (1868)  , 18 
C.P.  150,  applied  and  followed. 

Semble,  were  it  not  for  the  decision  in  the  Toronto  case,  that  the  Legis- 
lature intended  the  Board  alone  to  determine  the  amount  to  be  levied, 
and  that,  in  the  absence  of  bad  faith,  the  municipal  council  has  no  right 
to  criticise  the  demands  made. 

Motion  by  the  High  School  Board  for  a mandamus  to  compel 
the  township  corporation  to  levy  and  collect  its  proportion  of 
the  amount  required  by  the  Board  for  the  maintenance  of  the 
High  School,  in  pursuance  of  a requisition  made  by  the  Board. 

October  3.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

G.  H.  Kilmer , K.C.,  and  H.  A.  Stewart , K.C.,  for  the  High 
School  Board. 

J.  A.  Hutcheson,  K.C.,  for  the  township  corporation. 

October  8.  Middleton,  J. : — The  municipality  has  served 
notice  consenting  to  an  order  directing  it  to  levy  and  collect  the 
amount  mentioned  in  the  requisition,  save  as  to  one  item, 
namely,  “ deficit  from  last  school  year,  $916.20.”  The  argument 
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was  confined  to  the  right  of  the  School  Board  to  compel  pay- 
ment of  this  item. 

The  duty  of  the  School  Board  is  defined  by  the  High  Schools 
Act,  9 Edw.  VII.  eh.  91,  sec.  24.  To  it  is  intrusted  the  obligation 
of  providing  adequate  education  for  the  pupils,  and  appointing 
necessary  teachers  and  officers;  and,  by  sub-sec.  (h),  it  is  author- 
ised to  apply  to  the  municipal  council  before  the  1st  August  in 
each  year  “for  such  sums  as  the  Board  may  require  for  the  main- 
tenance of  the  school  for  the  twelve  months  next  following  the 
date  of  such  application.  ’ ’ 

The  whole  duty  of  administering  school  affairs  is  placed  upon 
the  School  Board.  Its  sole  source  of  income,  apart  from  fees 
and  legislative  and  county  grants,  is  the  sum  to  be  contributed 
| by  the  ratepayers  through  the  municipal  council;  the  scheme, 
put  shortly,  being  to  have  all  the  rates  levied  and  collected  at 
! the  one  time  by  the  municipal  council,  although  the  administra- 
tion of  school  affairs  is  left  with  the  School  Board.  In  the  case 
of  this  particular  school,  the  amount  required  last  year  turned 
out  to  be  insufficient  to  meet  the  actual  expenses  of  the  school. 
This  arose  from  the  fact  that  the  number  of  pupils  was  greater 
than  had  been  foreseen,  and  it  became  necessary,  in  the  opinion 
! of  the  Board,  to  appoint  an  additional  teacher.  The  municipal- 
ity now  takes  the  position  that,  the  Board’s  expenditure  having 
exceeded  the  estimate,  there  is  no  provision  in  the  Municipal  Act 
by  which  the  Board  can  compel  a levy  for  the  excess.  There  is 
no  room  on  the  material  to  suggest  mala  fides;  in  fact,  counsel 
expressly  repudiated  any  such  idea.  The  fault  of  the  Board,  if 
any,  is,  that  it  did  not  make  an  adequate  allowance  for  unfore- 
seen contingencies. 

It  would  be  a most  serious  reflection  upon  the  legislation  if, 
by  any  such  reasoning,  the  ratepayers  could  be  relieved  from 
paying  for  services  incurred  on  their  behalf  by  their  duly 
elected  representatives;  and  it  would  be  equally  unfortunate  if 
the  failure  of  the  Board  to  demand  a sum  sufficient  to  cover  the 
necessary  outgoings  is  to  impose  personal  liability  upon  the 
members  of  the  Board. 

It  is  said,  and  truly  said,  that  the  policy  of  the  Act  is  to 
require  the  expenditure  of  each  year  to  be  borne  by  the  taxation 
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of  that  year.  This  is  true  not  only  of  school  sections,  but  in 
respect  ta  the  whole  municipal  government;  but  it  would 
scarcely  be  thought  that  the  failure  to  levy  adequate  rates 
would  constitute  a defence  to  a municipality  if  sued  by  its 
creditors. 

In  Re  Toronto  Public  School  Board  and  City  of  Toronto 
(1901),  2 O.L.R.  727,  a precisely  similar  question  was  raised, 
and  Mr.  Justice  Street  thought  that  the  municipality  was  within 
its  right  in  refusing  to  levy  a sum  necessary  to  enable  the  School 
Board  to  pay  debts  contracted  in  previous  years.  Upon  appeal 
Chief  Justice  Meredith,  delivering  the  judgment  of  the  Divi- 
sional Court,  thus  deals  with  this  question  (2  O.L.R.  at  p.  751)  : 
“My  learned  brother  Street  decided  that  these  payments  do  not 
form  part  of  the  expenses  of  the  schools  under  the  charge  of  the 
Board  for  the  current  year,  and  should  not  therefore  have  been 
included  in  the  estimate;  and  with  that  view  I agree.  The  Act 
makes  no  express  provision  for  cases  which  must  sometimes 
occur,  where  it  has  become  necessary,  owing  to  too  small  an  esti- 
mate having  been  made  to  cover  the  necessary  expenses  of  the 
year,  to  incur  liabilities  beyond  the  amount  provided  for  in  the 
estimate  of  the  year;  and  I desire  to  leave  open,  as  far  as  I am 
concerned,  until  it  comes  up  for  decision,  the  question  whether 
in  such  circumstances  the  Act  may  not  be  so  construed  as  to 
justify  the  amount  of  the  over-expenditure  being  treated  as  an 
expense  of  the  following  year,  at  all  events  where  the  payment 
has  been  made  in  that  year;  but,  as  far  as  the  present  case  is 
concerned,  I do  not  see  how  the  Act  can  be  interpreted  so  as  to 
bring  the  expenditure  in  question  within  its  terms.  ’ ’ 

This,  I think,  leaves  the  matter  open  for  consideration  upon 
the  present  appeal,  as  the  Court  of  Appeal  (1902),  4 O.L.R. 
468,  has  said  nothing  upon  this  point. 

A series  of  cases  which  appear  to  me  to  throw  much  light 
upon  this  problem  was  not  cited  in  the  Toronto  case.  While  it  is 
true  that  these  cases,  by  reason  of  the  difference  of  legislation, 
may  not  be,  strictly  speaking,  conclusive,  yet  the  principles  indi- 
cated seem  to  govern. 

In  Attorney -General  v.  Corporation  of  Lichfield  (1848),  17 
L.J.  Ch.  472,  the  Court  refused  an  injunction  to  restrain  the 
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levying  of  a rate  which  included  a balance  with  respect  to  ex- 
penditure during  the  previous  year.  The  learned  Lord  Chan- 
cellor (Cottenham)  points  out:  “If,  then,  it  should  turn  out 
that  the  money  raised  by  the  rate  was  not  applicable  to  anteced- 
ent debts,  the  corporate  fund,  so  far  as  it  existed,  must  be  ap- 
plied in  payment  of  antecedent  demands,  and  the  money  raised 
by  the  rate  would  be  applicable  to  the  demands  of  the  year.  In 
cases  where  corporate  property  existed,  it  would  be  a very  idle 
case  to  discuss  the  question.  The  result  would  be  the  same ; and 
there  would  only  be  a different  mode  of  keeping  the  accounts.” 
In  other  words,  because  the  School  Board  has  a debt,  and  the 
School  Board  has  property  which  may  be  made  available  to  meet 
the  debt,  the  charge  must  ultimately  be  paid. 

In  the  later  case  of  Jones  v.  Johnson  (1850),  5 Ex.  862,  Pol- 
lock, C.B.,  after  pointing  out  the  difficulties  arising  from  the 
construction  contended  for,  says:  “We  ought,  therefore,  to 
give  such  effect  to  the  words  of  the  statute  as  will  best  meet 
the  exigencies  of  the  ease.  The  Legislature  has  provided  that  the 
borough  council  is  to  make  an  estimate,  if  that  can  be  done, 
for  the  purpose  of  providing  prospectively  for  these  expenses. 
It  may,  however,  happen  that  this  may  not  be  possible,  although 
made  with  all  due  care  and  fairness.  It  may  be  that  the  pros- 
pective estimate  will  fall  short  of  the  demand  upon  it,  or  persons 
may  fail  to  pay  their  rates,  or  the  rate  may  become  unproductive 
from  some  other  cause.  It  is  impossible  for  the  council  to  guard 
against  all  such  matters.  It  therefore  appears  to  me  that  under 
such  circumstances,  if  a rate  is  made  prospectively,  and  it  turns 
out  to  be  inadequate  to  the  occasion,  and  another  rate  is  requi- 
site, it  is  competent  to  the  council  to  make  it.  But  the  question 
here  is,  whether  this  rate  is  prospective  or  retrospective ; and  I 
am  of  opinion  that  in  point  of  fact  it  is  prospective,  for  it  was 
made  bond  fide  and  for  the  purpose  of  providing  for  payments 
which  it  was  expected  would  become  payable  thereafter.  I 
therefore  think  that  the  rate  was  not  retrospective ; but  I doubt 
whether  it  would  have  been  bad  if  we  had  held  it  to  be  retro- 
spective. The  object  of  the  statute  was  to  enable  the  council  to 
pay  their  debts,  and  we  ought  to  construe  the  clause  applicable 
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Middleton,  j.  to  this  point  as  directory  only,  in  all  cases  where  the  council 
1913  act  bond  fide.” 

Re  Athens  Haynes  v.  Copeland  (1868),  18  C.P.  150,  Sir  Adam  Wil- 

^orRDCANDL  SOn  emP^as^ses  principle  underlying  the  Municipal  Act, 
Township  of  that  each  year’s  debts  should  be  paid  by  that  year’s  assessments, 
Yongeand  ^ recognises  as  applicable  to  the  case  of  the  municipality  the 
Escott.  principle  of  the  English  case  just  cited. 

I realise  the  difficulty  in  applying  this  law,  in  view  of  the 
wording  of  the  statute  in  question  here;  yet  I think  it  is  applic- 
able. Where  there  is  no  deliberate  intention  on  the  part  of  the 
Board  to  postpone  the  payment  of  debts  incurred  one  year  to 
the  next,  but  the  obligation  arises  by  reason  of  the  insufficient 
estimate,  and  money  has  had  to  be  borrowed  to  pay  the  necessary 
expenses  for  maintaining  the  school,  that  money  may,  I think, 
be  regarded  during  the  next  year  as  a sum  required  for  the 
maintenance  of  the  school  for  the  ensuing  twelve  months;  as, 
if  it  is  not  obtained  on  requisition  to  the  municipal  council, 
it  cannot  be  obtained  at  all,  and  the  creditor  could  sue  and  take 
in  execution  the  school  property,  without  which  the  school  can- 
not be  maintained  or  continued.  Totally  different  consider- 
ations would  arise  if  there  was  any  room  for  supposing  that 
there  had  been  any  deliberate  attempt  on  the  part  of  the  Board 
to  shift  the  burden  of  taxation  from  one  year  to  another,  or  if 
the  contract  had  been  a contract  void  upon  its  face  as  being  a 
contract  to  incur  liability  in  one  year  payable  in  another. 

Had  it  not  been  for  the  decision  in  the  Toronto  case,  I would 
have  thought  that  the  Legislature  had  intended  the  Board  alone 
to  determine  the  amount  to  be  levied,  and  that,  in  the  absence  of 
bad  faith,  the  municipal  council  had  no  right  to  criticise  the  de- 
mands made ; but  I am  precluded  from  acting  upon  that  view  by 
the  decision  in  question. 

The  mandamus  will  therefore  go,  with  costs. 
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[APPELLATE  DIVISION.] 

Burke  v.  Shaver. 

Costs — Scale  of — Action  Brought  in  County  Court — Solicitor — Breach  of 

Contract — Amount  Recovered — Division  Court  Jurisdiction. 

The  defendant,  a solicitor,  was  acting  for  the  plaintiff  in  completing  a 
purchase  of  land  in  another  Province,  and  was  intrusted  by  the  plain- 
tiff with  a cheque  for  the  amount  of  the  purchase-money,  with  instruc- 
tions not  to  pay  it  over  until  the  taxes  on  the  land  were  paid.  The 
defendant  did  not  follow  these  instructions,  and  the  plaintiff  was  com- 
pelled to  pay  a sum  of  money  to  save  his  land,  which  had  been  sold  for 
the  taxes.  In  an  action  in  a County  Court  to  recover  the  amount  of  the 
plaintiff’s  loss,  he  recovered. judgment  for  $92.84:  — 

Held,  that  the  action  was  for  the  direct  breach  of  a positive  contract  to 
do  a specific  act,  and  not  for  breach  of  a general  duty,  arising  out  of 
the  retainer,  to  bring  sufficient  care  and  skill  to  the  performance  of  the 
contract;  and,  therefore,  the  action  was  within  the  Division  Court  juris- 
diction, and  the  plaintiff’s  costs  were  properly  limited  to  the  Division 
Court  scale. 

Hill  V.  Finney  (1865),  4 F.  & F.  616,  635,  note  (a),  and  Laidlaw  v. 
O’Connor  (1892),  23  O.R.  696,  referred  to. 

Appeal  by  the  plaintiff  and  cross-appeal  by  the  defendant 
from  the  judgment  of  the  Senior  Judge  of  the  'County  Court  of 
the  County  of  Wentworth. 

The  action  was  brought  in  the  County  Court  against  a solici- 
tor, to  recover  the  amount  of  the  plaintiff’s  loss  by  reason  of  the 
solicitor’s  failure  to  carry  out  instructions  given  to  him,  and 
judgment  was  given  for  the  plaintiff  for  $92.84,  but  with  Divi- 
sion Court  costs  only. 

The  plaintiff  appealed  on  the  ground  that  County  Court  costs 
should  have  been  allowed;  and  the  defendant,  from  the  judg- 
ment against  him.  The  defendant’s  cross-appeal  was  aban- 
doned at  the  hearing. 

October  7.  The  plaintiff’s  appeal  was  heard  by  Meredith, 
C.J.O.,  Barrow,  Maclaren,  Magee,  and  Hod'gins,  JJ.A. 

J.  G.  O’Donoghue  ( M . Malone,  with  him),  for  the  plaintiff, 
contended  that  the  action  was  one  of  tort,  and  that  the  amount 
recovered  was  not  within  the  Division  Court  jurisdiction,  citing 
Laidlaw  v.  O’Connor  (1892),  23  O.R.  696,  at  p.  698;  Godefroy  v. 
Jay  (1831),  7 Bing.  413;  Hill  v.  Finney  (1865),  4 F.  & F.  616, 
at  p.  635 ; the  Division  Courts  Act,  10  Edw.  VII.  ch.  32,  sec.  62 
(a),  (c). 
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W.  S.  McBrayne,  for  the  defendant,  referred  to  Turner  v. 
Stallibrass,  [1898]  1 Q.B.  56,  at  p.  58,  per  A.  L.  Smith,  L. J. : 
“The  rule  of  law  on  the  subject  ...  is  that,  if  in  order  to 
make  out  a cause  of  action  it  is  not  necessary  for  the  plaintiff 
to  rely  on  a contract,  the  action  is  one  founded  on  tort ; but,  on 
the  other  hand,  if,  in  order  successfully  to  maintain  his  action, 
it  is  necessary  for  him  to  rely  upon  and  prove  a contract,  the 
action  is  one  founded  upon  contract.  ’ ’ 

At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.O. : — The  plaintiff  appeals  upon 
the  ground  that  the  learned  Judge  of  the  County  Court  erred 
in  holding  that  the  action  was  one  within  the  proper  competency 
of  a Division  Court. 

It  was  contended  by  counsel  for  the  appellant  that  the 
action  was  one  of  tort,  and  not  founded  on  contract,  and  there- 
fore not  within  the  competency  of  a Division  Court.  In  sup- 
port of  this  contention  Laidlaw  v.  O’Connor , 23  O.R.  696,  was 
cited;  but  what  was  said  by  Armour,  C.J.,  in  that  case  makes 
against  it.  The  learned  Chief  Justice,  p.  698,  quotes  from  note 
(a)  to  Hill  v.  Finney , 4 F.  & P.  616,  at  p.  635,  as  follows:  “But 
in  an  action  against  an  attorney,  not  for  a direct  breach  of  a 
positive  contract  to  do  a specific  act,  but  for  breach  of  a general 
duty  arising  out  of  the  retainer  to  bring  sufficient  care  and 
skill  to  the  performance  of  the  contract,  the  action  is  not  in  con- 
tract, but  in  tort,  and  its  essence  is  negligence.  ’ ’ 

To  the  same  effect  is  what  was  said  by  the  Master  of  the 
Rolls  in  Sachs  v.  Henderson , [1902]  1 K.B.  612,  616. 

In  Steljes  v.  Ingram  (1903),  19  Times  L.R.  534,  Phillimore, 
J.,  reviewed  the  authorities  and  decided  that  an  action  against 
an  architect  to  recover  damages  for  not  using  due  care  and  skill 
in  supervising  the  erection  of  a house  which  the  architect  had 
undertaken  to  supervise,  was  an  action  founded  on  contract. 

In  the  case  at  bar,  the  respondent  was  acting  for  the  appel- 
lant in  completing  a purchase  of  land  in  another  Province,  and 
was  intrusted  by  him  with  a cheque  for  the  amount  of  the  pur- 
chase-money, with  instructions  not  to  pay  it  over  until  the 
taxes  on  the  land  were  paid.  The  respondent  did  not  follow  these 
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instructions,  and  the  appellant  was  subsequently  compelled  to 
pay  a sum  of  money  to  save  his  land,  which  had  been  sold  for 
the  taxes. 

It  appears  to  us  that  the  action  is,  therefore,  for  the  direct 
breach  of  a positive  contract  to  do  a specific  act,  and  not  for 
breach  of  a general  duty,  arising  out  of  the  retainer,  to  bring 
sufficient  care  and  skill  to  the  performance  of  the  contract,  and, 
being  so,  was  within  the  proper  competency  of  a Division  Court. 

There  is  a cross-appeal  by  the  defendant,  but  it  was  aban- 
doned on  the  argument. 

Both  appeals  will  be  dismissed,  and  there  will  be  no  costs  of 
them  to  either  party. 


[APPELLATE  DIVISION.] 

Rex  v.  Russill. 

Criminal  Law — Offence  against  Inland  Revenue  Act,  sec.  372 — Selling 
Wood  Alcohol  without  “ Poison ” Label — Act  of  Servant— Conviction  of 
Master — Mens  Rea — Exception. 

The  defendant  was  charged  before  a Police  Magistrate  with  selling  wood 
alcohol  in  a vessel  not  having  affixed  thereto  a label  bearing  the  words 
“Wood  Alcohol,  Poison,”  in  violation  of  the  provisions  of  sec.  372  of 
the  Inlapd  Revenue  Act,  R.S.'C.  1906,  oh.  51,  as  enacted  by  7 & 8 Edw. 
VII.  ch.  34,  sec.  27:  — 

Held,  that  the  Police  Magistrate  was  not  justified  in  refusing  to  convict 
the  defendant,  although  the  sale  proved  was  in  fact  made  by  his  clerk 
in  the  defendant’s  absence. 

The  case  falls  within  one  of  the  exceptions  to  the  rule  “ nemo  reus  est  nisi 
mens  sit  rea.” 

Review  of  the  authorities. 

Coppen  v.  Moore , [1898]  2 Q.B.  306,  specially  referred  to. 

Case  stated  for  the  opinion  of  the  Appellate  Division  of 
the  Supreme  Court  of  Ontario,  by  R.  E.  Kingsford,  K.C.,  one 
of  the  Police  Magistrates  for  the  City  of  Toronto,  as  follows: — 
“The  defendant  was  charged  with  selling  wood  alcohol  in  a 
vessel  not  having  affixed  thereto  a label  bearing  the  words  ‘Wood 
Alcohol,  Poison,’  in  black  letters  not  less  than  one-quarter  of 
an  inch  in  height,  in  violation  of  the  provisions  of  sec.  372  of 
the  Inland  Revenue  Act,  as  enacted  by  7 & 8 Edw.  VII.  ch.  34, 
sec.  27. 

“I  reserved  judgment,  and  on  the  19th  May,  1913,  delivered 
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judgment  acquitting  the  defendant,  for  reasons  set  out  in  a 
memorandum,  and  upon  application  of  Mr.  N.  F.  Davidson,  K.C., 
of  counsel  for  the  Crown,  I grant  a reserved  case  for  the  opinion 
of  the  Appellate  Division  as  follows : — 

“On  the  evidence  in  this  case,  was  I justified  in  refusing  to 
convict  the  defendant  ? 

“The  information,  evidence,  exhibits,  and  reasons  for  judg- 
ment are  submitted  herewith.  ’ ’ 

The  reasons  of  the  learned  magistrate  were  as  follows : — 

“I  do  not  feel  that  I ought  to  convict  in  this  case.  I am  not 
satisfied  that  the  cases  go  so  far  as  to  compel  me  to  fine  or 
punish  an  employer  for  the  act  of  his  employee.  The'  sale  is 
proved,  but  it  was  not  made  by  the  defendant,  nor  was  he  pre- 
sent when  the  sale  was  made.  If  the  prosecution  desires  it,  I 
will  give  a special  case  in  these  terms : ‘ On  the  evidence  in  this 
case,  was  I justified  in  refusing  to  convict  the  defendant?’ 

“I  would  point  out  that  Part  II.  of  the  Act  is  incorporated 
with  the  sections  relating  to  the  matter  in  question  in  this  pro- 
secution. In  one  section  (relating  to  books)  a clear  distinction 
is  made  between  the  acts  of  the  employer  and  employee,  making 
the  employer  liable  for  the  act  of  the  employee.  In  sec.  27,  no 
such  distinction  is  made,  and  it  leaves  open  the  question,  how 
far,  under  that  section,  an  employer  is  liable  for  the  act  of  an 
employee.  Subject  to  the  right  to  ask  for  a special  case,  the 
charge  is  dismissed.” 

September  17.  The  case  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Leitch,  J. 

N.  F.  Davidson , K.C.,  for  the  Crown.  The  magistrate  should 
have  convicted  the  defendant,  as  he  was  in  law  liable  as  the  seller, 
although  the  clerk  made  the  actual  sale.  The  seller  is  the  person 
who  conducts  the  business  of  sale:  Coppen  v.  Moore, 

[1898]  2 Q.B.  306,  especially  at  p.  313.  In  that  case  it  was  de- 
cided that  a master  was  criminally  liable  for  the  acts  of  his 
servants  while  acting  within  the  general  scope  of  their  employ- 
ment, although  contrary  to  the  master’s  orders,  unless  the 
latter  could  shew  that  he  acted  in  good  faith  and  did  all  that 
was  reasonably  possible  to  prevent  the  commission  of  the  offence 
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by  his  servants.  See  also  Regina  v.  Williams  (1878),  42  U.C.R. 
462;  Templeman  v.  Trafford  (1881),  8 Q.B.D.  397;  Commis- 
sioners of  Police  v.  Cartman,  [1896]  1 Q.B.  655;  Pharmaceutical 
Society  v.  White,  [1901]  1 K.B.  601;  Parker  v.  Alder,  [1899]  1 
Q.B.  20;  Brown  v.  Foot  (1892),  66  L.T.R.  649.  The  intention  of 
sec.  372  of  the  Inland  Revenue  Act,  R.S.O.  1906,  ch.  51,  as  en- 
acted by  sec.  27  of  ch.  34  of  7 & 8 Edw.  VII.,  is  to  prohibit  abso- 
lutely the  sale  of  wood  alcohol,  a poison,  except  in  labelled 
bottles.  The  Act  is  for  the  protection  of  the  public. 

T.  N.  Phelan,  for  the  defendant.  The  magistrate’s  decision 
should  be  sustained.  I submit  that  the  Legislature  here  intended 
to  deal  directly  with  the  person  actually  making  the  sale,  be  he 
the  master  or  the  servant.  In  this  case  the  servant  should  be 
held  liable : Pharmaceutical  Society  v.  London  and  Provincial 
Supply  Association  (1880),  5 App.  Cas.  857;  Pharmaceutical 
Society  v.  Wheeldon  (1890),  24  Q.B.D.  683;  Pharmaceutical 
Society  v.  White,  [ 1901]*  1 K.B.  601,  at  p.  605.  There  was  no 
mens  rea  in  the  defendant:  Paul  v.  Hargreaves,  [1908]  2 K.B. 
289.  I also  submit  that  the  defendant  did  not  have  the  bottle 
“in  possession,”  as  required  by  sec.  372  of  the  Act.  The  clerk 
had  only  the  custody  of  it.  See  Stroud’s  Judicial  Dictionary,  p. 
1517.  Where  the  Act  intends  to  make  the  master  liable  for  acts 
of  his  servant,  it  says  so:  for  example,  in  secs.  Ill  and  113.  A 
fair  inference  is,  that,  where  such  vicarious  liability  is  not 
stated,  it  is  not  intended  to  be  imposed. 

Davidson,  in  reply,  cited  Regina  v.  King  (1869),  20  C.P.  246. 

0 

October  8.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — In  the  case  submitted,  the  Police  Magistrate 
states  that  the  defendant  was  charged  with  selling  wood  alcohol 
in  a vessel  not  having  affixed  thereto  a label  bearing  the  words 
“Wood  Alcohol,  Poison,”  in  black  letters  not  less  than  one- 
quarter  of  an  inch  in  height,  in  violation  of  the  provisions  of  sec. 
372  of  the  Inland  Revenue  Act,  as  enacted  by  7 & 8 Edw.  VII. 
ch.  34,  sec.  27. 

In  his  reasons  for  judgment,  which  are  part  of  the  case,  he 
finds  that  the  sale  is  proved.  This  sale  is,  upon  the  evidence, 
contrary  to  the  statute  referred  to,  by  which,  “any  person 
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who  holds  in  possession,  sells,  exchanges  or  delivers  any  wood 
alcohol  contrary  to  the  provisions  of  this  section”  (372)  “shall 
incur  a penalty  of  not  less  than  $50  and  not  exceeding  $200.” 

The  question  to  be  answered  is,  whether  the  magistrate  was 
justified  in  refusing  to  convict  the  defendant. 

The  latter  did  not  personally  make  the  sale,  nor  was  he  pre- 
sent when  it  was  effected,  but  it  was  made,  in  the  sense  here- 
after mentioned,  to  one  Johnston,  by  the  hand  of  the  clerk  of  the 
defendant,  in  the  latter’s  hardware  store  in  King  street,  in  the 
city  of  Toronto,  on  the  10th  February  last. 

The  'Crown  contends  that  the 'defendant  is,  in  law,  liable  as 
the  seller,  although  the  clerk  actually  carried  out  the  sale. 

The  principle  upon  which  this  vicarious  liability  is  imposed 
is  stated  by  Lord  Russell  of  Killowen  in  the  case  of  Coppen  v. 
Moore , [1898]  2 Q.B.  306 — speaking  for  a special  Court  convened 
for  the  purpose,  consisting  of  the  Lord  Chief  Justice,  Sir  Francis 
Jeune,  P.,  Chitty,  L.J.,  Wright,  Darling,  and  Channell,  JJ.  The 
defendant  in  that  case  was  the  proprietor  of  several  supply 
stores,  and  the  Court  held  (p.  313)  that  the  defendant  “sold 
the  ham  in  question,  although  the  transaction  was  carried  out 
by  his  servants,”  and  that  he  (the  defendant)  “was  the  seller,, 
although  not  the  actual  salesman.  ’ ’ This  sale  was  contrary  to  a 
statute  which  provided  that  “every  person  who  sells,  or  exposes 
for,  or  has  in  his  possession  for,  sale  . . . any  goods  or 

things  to  which  any  . . . false  trade  description  is  applied 

. . . shall,  unless  he  proves — (a)  that  having  taken  all  rea- 

sonable precautions  against  committing  an  offence  against  this 
Act,  he  had  ...  no  reason  to  suspect  the  genuineness  of  the 
. . . trade  description;  and  (6)  that  ...  he  gave  all  the 

information  . . . with  respect  to  the  person  from  whom  he 

obtained  such  goods  or  things;  or  (c)  that  otherwise  he  had  acted 
innocently ; be  guilty  of  an  offence  against  this  Act.  ’ ’ 

After  stating  the  general  principle  of  law  applicable  to  a 
criminal  charge,  “nemo  reus  est  nisi  mens  sit  rea,”  Lord  Russell 
observes  (p.  312)  : “There  is  no  doubt  that  this  is  the  general 
rule,  but  it  is  subject  to  exceptions,  and  the  question  here  is 
whether  the  present  case  falls  within  the  rule  or  within  the 
exception.  Apart  from  statute,  exceptions  have  been  engrafted 
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upon  the  rule.  . . . But  by  far  the  greater  number  of  excep- 
tions engrafted  upon  the  general  rule  are  cases  in  which  it  has 
been  decided  that  by  various  statutes  criminal  responsibility 
has  been  put  upon  masters  for  the  acts  of  their  servants.  . . 

The  decisions  in  these  and  other  like  cases  were  based  upon  the 
construction  of  the  statute  in  question.  The  Court  in  fact  came 
to  the  conclusion  that,  having  regard  to  the  language,  scope, 
and  object  of  those  Acts,  the  Legislature  intended  to  fix  criminal 
responsibility  upon  the  master  for  acts  done  by  his  servant  in 
the  course  of  his  employment,  although  such  acts  were  not 
authorised  by  the  master,  and  might  even  have  been  expressly 
prohibited  by  him.  The  question,  then,  in  this  case,  comes  to  be 
narrowed  to  the  simple  point,  whether  upon  the  true  construc- 
tion of  the  statute  here  in  question  the  master  was  intended  to 
be  made  criminally  responsible  for  acts  done  by  his  servants  in 
contravention  of  the  Act,  where  such  acts  were  done*  as  in  this 
case,  within  the  scope  or  in  the  course  of  their  employment.  In 
our  judgment  it  was  clearly  the  intention  of  the  Legislature  to 
make  the  master  criminally  liable  for  such  acts,  unless  he  was 
able  to  rebut  the  primd  facie  presumption  of  guilt  by  one  or 
other  of  the  methods  pointed  out  in  the  Act.”  And  (p.  314)  : 
“It  is  obvious  that,  if  sales  with  false  trade  descriptions  could 
be  carried  out  in  these  establishments  with  impunity  so  far  as 
the  principal  is  concerned,  the  Act  would  to  a large  extent  be 
nugatory.  We  conceive  the  effect  of  the  Act  to  be  to  make  the 
master  or  principal  liable  criminally  (as  he  is  already,  by  law, 
civilly)  for  the  acts  of  his  agents  and  servants  in  all  cases  within 
the  sections  with  which  we  are  dealing  where  the  conduct  con- 
stituting the  offence  was  pursued  by  such  servants  and  agents 
within  the  scope  or  in  the  course  of  their  employment,  subject  to 
this:  that  the  master  or  principal  may  be  relieved  from  criminal 
responsibility  where  he  can  prove  that  he  had  acted  in  good 
faith  and  had  done  all  that  it  was  reasonably  possible  to  do  to 
prevent  the  commission  by  his  agents  and  servants  of  offences 
against  the  Act.” 

The  principle  thus  enunciated  was  applied  by  the  'Court  in 
Parker  v.  Alden,  [1899]  1 Q.B.  20,  in  directing  the  conviction 
of  a master  for  an  offence  against  the  Sale  of  Food  and  Drugs 
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Act,  1875,  where  the  milk  he  supplied  was  /adulterated  by 
strangers ; and  in  Brown  v.  Foot , 66  L.T.R.  649,  to  a case  where 
milk  supplied  by  the  person  convicted  was  adulterated  by  his 
servant  against  his  express  order;  in  Fitzpatrick  v.  Kelly  (1873), 
L.R.  8 Q.B.  337,  where  adulterated  butter  was  sold  without 
knowledge  of  this  condition;  and  in  a recent  case,  where  the 
language  of  the  Act  is  very  similar,  Caldwell  v.  Bethell,  [1913] 
1 K.B.  119.  The  Courts  considered  that  these  were  cases  in 
which  the  Legislature  had  in  effect  determined  that  mens  rea 
was  not  necessary  to  constitute  the  offence,  because,  when  the 
language,  scope,  and  object  of  the  Act  was  considered,  it  ap- 
peared that,  if  the  master  was  to  be  relieved  of  responsibility,  a 
wide  door  would  be  opened  for  evading  the  beneficial  provisions 
of  the  legislation. 

In  none  of  the  other  cases  cited  is  this  principle  disputed, 
and  in  the  one  chiefly  relied  upon  by  Mr.  Phelan,  namely, 
Pharmaceutical  Society  v.  London  and  Provincial  Supply  Asso- 
ciation , 5 App.  Cas.  857,  the  reason  for  holding  that  the  expres- 
sion “any  person  who  shall  sell  . . . poisons  . . . not 

being  a . , . pharmaceutical  chemist,”  etc.,  in  sec.  15  of  31 
& 32  Ydct.  ch.  121,  included  both  the  master  and  the  servant,  the- 
principal  and  the  agent,  whichever  of  them  was  the  actual  sales- 
man, was  that  otherwise  a sale  by  the  unqualified  servant  of  a 
registered  pharmaceutical  chemist  would  not  be  an  offence,  and 
the  Act  would  be  rendered  inoperative.  Although  the  result  of 
that  case  was  to  confine  the  offence  to  the  person  actually  con- 
ducting the  sale,  the  test  stated  by  Lord  Russell  in  the  Coppen 
case  was  applied,  and  the  statute  was  construed  so  as  to  render 
the  legislation  effective  for  the  purpose  in  view. 


Lord  Alverstone,  'C.J.,  in  Emary  v.  Nolloth,  [1903]  2 K.B. 
264,  gives  three  exceptions  to  the  general  rule  that  a guilty 
mind  is  necessary  before  a person  can  be  convicted.  These  are: 

(1)  if  the  offence  is  prohibited  in  itself,  knowledge  is  immaterial; 

(2)  where  there  is  an  absolute  prohibition  against  selling,  it  is 
unnecessary  to  prove  knowledge;  (3)  if  knowledge  is  essential, 
it  will  be  imputed,  where  the  master  has  delegated  his  authority 
or  his  own  power  to  prevent. 

Of  the  first  exception,  Brooks  v.  Mason , [1902]  2 K.B.  743 — 
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where  the  offence  was  delivery  to  a child  of  intoxicating  liquor 
in  a bottle  not  sealed  in  the  prescribed  manner — and  Bex  v. 
Coulombe  (1912),  20  Can.  Crim.  Cas.  31 — where  the  employer 
alleged  that  the  bottles  upon  which  another’s  name  was  im- 
pressed had  been  received  by  his  driver  in  exchange  for  his  own 
bottle — are  examples. 

Channell,  J.,  in  Pearkes  Gunston  & Tee  Limited  v.  Ward , 
[1902]  2 K.B.  1,  thus  states  the  second  exception  (p.  11)  : “But 
there  are  exceptions  to  this  rule”  (that  a master  cannot  be  made 
liable  criminally  for  an  offence  committed  by  his  servant)  “in 
the  case  of  quasi-criminal  offences,  as  they  may  be  termed,  that 
is  to  say,  where  certain  acts  are  forbidden  by  law  under  a 
penalty,  possibly  even  under  a personal  penalty,  such  as  im- 
prisonment, at  any  rate  in  default  of  payment  of  a fine;  and 
dhe  reason  for  this  is,  that  the  Legislature  has  thought  it  so  impor- 
tant to  prevent  the  particular  act  from  being  committed  that 
it  absolutely  forbids  it  to  be  done;  and  if  it  is  done  the 
• offender  is  liable  to  a penalty  whether  he  had  any  mens  rea  or 
not,  and  whether  or  not  he  intended  to  commit  a breach  of  the 
law.  Where  the  act  is  of  this  character  then  the  master,  who,  in 
fact,  has  done  the  forbidden  thing  through  his  servant,  is  respon- 
sible and  is  liable  to  a penalty.  There  is  no  reason  why  he 
should  not  be,  because  the  very  object  of  the  Legislature  was  to 
forbid  the  thing  absolutely.” 

Examples  of  the  third  exception  are  found  in  Commissioners 
of  Police  v.  Cartman,  [1896]  1 Q.B.  655,  and  Strutt  v.  Clift , 
[1911]  1 K.B.  1.  In  the  latter  case  the  owner  of  a van  was  held 
liable  for  keeping  a carriage  without  a license,  because  of  the 
use  of  the  van  in  question  by  his  servant  without  his  knowledge 
for  a purpose  unauthorised  by  his  license.  It  was  held  that  he 
had  delegated  his  authority. 

These  exceptions,  however,  are,  when  analysed,  covered  by  the 
principle  stated  in  the  Coppen  case,  which  is  more  shortly  put 
in  the  case  last  cited,  in  this  way,  that  the  mens  rea  is  a necessary 
ingredient  in  a criminal  offence,  unless  the  statute  either  ex- 
pressly or  by  necessary  implication  from  its  language  dispenses 
with  it. 

That  this  is  no  new  principle  is  seen  from  an  examination  of 
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the  case  of  Regina  v.  Prince  (1875),  L.R.  2 C.C.R.  154,  where, 
out  of  a Court  of  seventeen  Judges,  ten  Judges  held  that  rea- 
sonable ground  for  believing  that  one  of  the  elements  of  the 
offence  did  not  exist  was  no  defence,  because  it  was  impossible  to 
suppose  that,  having  regard  to  the  offence,  it  was  the  intention 
of  the  Legislature  to  allow  an  offender  to  escape  by  proving  his 
state  of  mind  on  the  subject. 

The  decision  in  Williamson  v.  Norris,  [1899]  1 Q.B.  7,  in 
which  it  was  held  that  a servant  was  not  liable  for  selling  liquor 
without  a license  under  sec.  3 of  the  Licensing  Act  of  1872 — 
which  enacted  that  “no  person  shall  sell  . . . any  intoxicat- 
ing liquor  . . . without  being  duly  licensed’ —is  not  easy 

to  reconcile  with  the  rule  established  by  the  other  cases  dealt 
with.  The  principal,  however,  was  a Committee  of  the  House 
of  Commons,  which  could  not  he  licensed.  But,  even  there,  it 
was  held  that,  upon  the  true  construction  of  the  statute,  the 
sale  struck  at  was  a sale  by  the  master  or  principal,  and  not 
that  by  a servant. 

It  cannot  be  doubted  that  the  intention  of  the  section  of  the 
Inland  Revenue  Act  cited  was  to  prohibit  absolutely  the  sale  of 
wood  alcohol,  a poison,  except  in  labelled  bottles.  It  would 
fritter  away  the  statute  to  hold  that  the  sale  of  the  article  proved 
in  this  case,  if  made  by  a servant,  absolved  the  employer,  because 
he  did  not  actually  conduct  the  sale.  The  prohibition  is  explicit ; 
the  sale  was  in  law  the  sale  of  the  master;  and  there  is  no 
saving  clause,  such  as  is  found  in  Coppen  v.  Moore,  enabling  the 
employer  to  free  himself.  It  seems  to  fall  fairly  within  the 
exceptions  quoted.  And,  as  stated  by  Hagarty,  C.J.,  in  Regina 
v.  King,  20  C.P.  246 : “If  it  be  contrary  to  law  to  sell  liquor  or 
any  other  article  in  a shop,  the  keeper  of  that  shop  is,  we  think, 
responsible  for  any  sale  made  by  any  clerk  or  assistant  in  his 
shop ; prima  facie  it  would  be  his  act.  ’ ’ 

There  was  a clear  delegation  of  authority  or  of  the  master’s 
power  to  prevent  a sale  contrary  to  the  statute,  by  putting  the 
servant  in  charge  of  the  store  and  of  the  vessel  of  wood  alcohol 
from  which  the  quantity  sold  was  taken.  Moreover,  the  statute 
in  question  is  one  of  a class  to  which  the  construction  given  in 
this  case  is  most  readily  applied,  as  recognised  even  by  Brett, 
J.,  in  his  dissenting  judgment  in  Regina  v.  Prince  {ante). 
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Section  111  of  the  Inland  Revenue  Act,  relied  on  by  counsel 
for  the  defendant,  as  indicating  a contrary  intention,  does  not, 
when  examined,  bear  out  the  interpretation  sought  to  be  put 
upon  it;  nor  does  its  position  in  the  statute  lead  to  the  con- 
clusion that  it  has  any  relation  to  the  clause  in  question  here. 
It  deals  with  a different  offence,  and  imposes  a penalty  upon  the 
person  carrying  on  the  business,  (1)  for  neglecting  to  keep 
books,  or  (2)  for  allowing  any  person  in  his  employ  to  neglect  so 
to  do.  This  deals,  not  with  the  employee,  but  wholly  with  the 
employer,  for  his  personal  neglect  to  do  a certain  act,  or  for  his 
neglect  in  allowing  others  to  fail  in  performing  the  same  duty. 
This  is  not  equivalent  to  a provision  such  as  was  decisive  in  Paul 
v.  Hargreaves , [1908]  2 K.B.  289. 

The  question  submitted  should  be  answered  in  the  negative, 
and  the  case  remitted  to  the  Police  Magistrate. 


[MIDDLETON,  J.] 

Re  Fulford. 

Executors — Investments — Provisions  of  Will — Retention  of  Investments 
Made  by  Testator — Authority  to  Hold  “Increased  Stock  Received  by 
Way  of  Stock  Dividends ” — ■“ Similar  Additions ” — Securities  Substi- 
tuted for  Original  Investments— Re-organisation  of  Companies — Duty 
of  Executors— Shares  Held  by  Testator  not  Fully  Paid-tip — Realisation 
of  Unauthorised  Securities — Discretion — Advice  of  Court — - Accretions 
to  Estate — Apportionment  between  Capital  and  Income — Implication 
from  Power  to  Retain  Investments — Power  to  Make  Similar  Invest- 
ments. 

Paragraph  4 of  the  testator’s  will  was  as  follows:  “I  authorise  my  execu- 
tors to  keep  any  of  the  investments  which  I may  have  at  my  decease, 
and  I direct  them  to  re-invest  the  moneys  of  my  estate,  as  they  come 
in,  in  Government  bonds  and  securities  and  in  municipal  debentures  of 
the  Dominion  of  Canada  and  the  Provinces  and  municipalities  therein, 
and  of  the  United  States  of  America  and  the  States  and  municipalities 
thereof,  and  I also  authorise  them  to  hold  any  increased  stock  received 
by  way  of  stock  dividends  or  similar  additions  to  my  holdings:” — 

Held,  that  the  operation  of  the  last  clause  of  this  paragraph  was  'strictly 
limited  to  the  retention  of  shares  received  as  stock  dividends,  or  other 
securities  which  fall  within  the  designation  of  “similar  additions.” 

In  re  Smith,  [1902]  2 Oh.  667,  and  In  re  Anson’s  Settlement,  [1907] 

2 Ch.  424,  explained  and  applied. 

The  question  whether  the  executors  were  entitled  to  hold  securities  which 
had  become  substituted  for  the  original  investments,  was  one  of  fact, 
namely,  whether  what  had  taken  place  in  each  case  was  merely  a change 
in  the  investment  made  by  the  testator,  inherent  in  the  investment 
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itself,  or  a substitution  of  something  different  from  that  which  the 
testator  invested  in. 

Where  the  right  or  option  to  'subscribe  for  additional  shares  in  a com- 
pany, at  a price  less  than  the  market  value,  was  given  to  the  executors 
iby  reason  of  the  testator  holding  shares  in  the  company,  the  executors 
properly  discharged  their  duty  when ‘they  took  up  the  new  shares  and 
paid  for  them  out  of  other  .assets  of  the  estate,  thus  converting  those 
assets  into  the  new  stock;  but  they  had  no  right  to  retain  the  stock 
so  taken  up;  it  became  an  asset  of  the  estate  which  it  was  their  duty 
to  convert. 

Where  stock  in  a new  company  is  accepted,  upon  a re-organisation,  it  may 
be  retained  as  a permanent  investment,  if  the  old  and  new  company  are 
substantially  identical;  but  not  so  where  the  re-organisation  means  the 
swallowing  up  of  the  original  company  by  some  merger  and  the  sub- 
stitution of  an  equivalent  holding  in  a different  concern;  and  not  so 
in  the  case  of  the  distributed  assets  received  as  the  result  of  the  dissolu- 
tion in  the  United  States  of  what  were  known  as  “The  Trusts.” 

Shares  subscribed  for,  but  not  fully  paid-up  by  the  testator,  should  'be 
regarded  as  investments  made  by  him. 

As  to  realising  upon  shares  which  they  are  not  authorised  to  retain, 
the  executors  have  a discretion,  which  they  must  exercise  in  the  in- 
terest of  the  estate;  they  are  not  obliged  to  throw  the  shares  hastily  and 
improvidently  upon  the  market. 

It  is  not  for  the  'Court  to  advise  the  executors  upon  the  method  of  realisa- 
tion. 

Accretions 1 to  the  shares  by  the  exercise  of  the  options  belonging  to  the 
capital  are  not  income.  The  entire  income  received  upon  an  unauthor- 
ised security,  or  upon  a security  retained  for  profitable  realisation,  does 
not  go  to  the  life-tenant;  but  everything  beyond  the  legal  rate  of  in- 
terest is  regarded  as  an  accretion  to  the  corpus. 

A power  to  retain  investments  does  not  imply  a power  to  invest  in  similar 
securities. 


Motion  by  the  executors  of  the  will  of  George  Taylor  Ful- 
ford, deceased,  upon  originating  notice,  for  an  order  determin- 
ing certain  questions  arising  upon  the  will  and  in  the  administra- 
tion of  the  estate. 

October  2.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

E.  T.  Malone,  K.C.,  for  the  executors. 

H.  S.  Osier,  K.C.,  for  the  Official  Guardian,  representing  the 
infant  son  and  grandsons  of  the  testator,  and  appointed  upon  the 
hearing  to  represent  grandchildren  who  may  hereafter  be  born. 

M.  C.  Cameron,  for  Mrs.  Hardy,  the  life-tenant. 

October  16.  Middleton,  J. — During  his  lifetime,  the  late 
Mr.  Fulford  had  been  largely  interested  in  various  industrial 
undertakings,  and  held  a large  amount  of  stock  and  other  securi- 
ties of  a more  or  less  speculative  and  uncertain  value. 

By  paragraph  4 of  his  will  he  provided:  “I  authorise  my 
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executors  to  keep  any  of  the  investments  which  I may  have  at 
my  decease,  and  I direct  them  to  invest  the  moneys  of  my  estate^ 
as  they  come  in,  in  Government  bonds  and  securities  and  in 
municipal  debentures  of  the  Dominion  of  Canada  and  the  Pro- 
vinces and  municipalities  therein,  and  of  the  United  States  of 
America  and  the  States  and  municipalities  thereof,  and  I also 
authorise  them  to  hold  any  increased  stock  received  by  way  of 
stock  dividends  or  similar  additions  to  my  holdings.” 

The  question  that  is  now  raised  arises  with  reference  to  the 
duty  of  the  executors  under  this  clause.  The  executors  have 
retained  the  stock  and  other  securities  held  by  the  deceased ; but 
in  the  course  of  time  the  nature  of  these  holdings  has  been 
changed  in  many  respects — as  will  have  to  be  discussed  in 
greater  detail — and  the  main  question  is,  whether  the  executors 
are  now  entitled  to  hold  securities  which  have  become  substituted 
for  the  original  investments. 

Everything  depends  upon  the  meaning  to  be  attributed  to 
the  clause  in  question.  In  the  earlier  part  of  the  clause,  the 
authority  to  retain  is  confined  to  ‘ ‘ the  investments  which  I may 
have  at  my  decease.”  Outside  of  these  investments  the  testator 
has  made  it  clear  that  he  desires  his  estate  to  be  invested  in  secur- 
ities of  the  highest  possible  character:  Government  bonds  and 
municipal  debentures.  Then  follows  the  clause  which  was  much 
discussed  on  the  argument:  “And  I also  authorise  them  to  hold 
any  increased  stock  received  by  way  of  stock  dividends  or 
similar  additions  to  my  holdings.” 

It  is  argued  on  behalf  of  the  trustees  and  the  life-tenant  that 
this  authorises  the  executors  now  to  invest  in  securities  of  a 
similar  nature  to  those  in  which  the  testator  had  invested,  and 
held  at  the  time  of  his  death.  I cannot  accept  this  as  being  the 
correct  interpretation  of  the  clause  in  question;  which  seems  to 
me  plain  and  free  from  all  ambiguity. 

As  a rider  to  the  first  direction,  permitting  retention  of  the 
testator’s  own  investments,  he  permits  the  retention  of  (a)  “any 
increased  stock  received  by  way  of  stock  dividends”  or  (6) 
“similar  additions  to  my  holdings.” 

It  is  said  that  there  can  be  no  addition  to  the  testator’s  hold- 
ings similar  to  stock  dividends.  This  may  be  so,  though  I am  by 
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no  means  prepared  to  admit  it;  but  that  would  not  alter  the 
construction  or  meaning  of  the  clause.  All  that  this  clause 
authorises  to  be  retained  is  any  stock  dividend  received,  or 
something  akin  to  it.  A stock  dividend  is  stock  distributed  to 
those  already  holding  stock,  by  way  of  dividend  upon  their  then 
holdings.  It  is  not  a new  investment  in  any  sense ; it  is  a mode 
of  distributing  accumulated  profits  in  the  shape  of  new  stock, 
which,  pro  tanto,  reduces  the  value  of  the  stock  held. 

To  illustrate — if  the  testator  held  ten  shares  of  stock  in  “A” 
company,  worth  twice  par  by  reason  of  accumulated  profits,  the 
company  might  declare  a stock  dividend  of  ten  shares,  which 
would  transmute  the  holding  from  ten  shares  worth  $200  each 
to  twenty  shares  of  $100  each.  The  testator  desires  to  make  it 
plain  that  if  this  were  done  there  was  no  obligation  to  sell  the 
ten  new  shares. 

In  my  view,  the  operation  of  the  clause  is  strictly  limited  to 
the  retention  of  shares  received  as  stock  dividends,  or  other 
securities  which  may  fall  within  the  designation  of  “ similar 
additions.” 

In  In  re  Smith,  [1902]  2 Ch.  667,  Buckley,  J.,  had  before 
him  a will  by  which  the  testator  had  authorised  his  executors  to 
retain  any  part  of  his  estate  “in  its  present  form  of  investment.” 
The  testator  held  a number  of  shares  in  a limited  company, 
which  were  of  great  value.  A reconstruction  took  place,  the  old 
company  being  wound-up.  A new  company  was  formed,  and 
all  the  assets  were  transferred  to  the  new  company.  The  mem- 
bers of  the  old  company  received  shares  in  the  new  company. 
The  trustees  accepted  these  shares,  and  surrendered  the  shares 
of  the  old  company.  Some  of  the  shares  received  were  prefer- 
ence shares,  some  were  ordinary  shares.  There  was  in  the  will 
a clause  permitting  investment,  and  the  preference  shares  fell 
within  that  clause.  The  question  was  raised  as  to  whether 
the  trustees  had  the  right  to  retain  the  ordinary  shares  or 
whether  it  was  their  duty  to  convert  them.  It  was  held  that  they 
had  that  right:  “The  new  shares  came  to  the  trustees  because 
the  testator  held  the  old  shares,  and  for  no  other  reason.  The 
shares  in  the  new  company  resulted  from  the  shares  in  the  old 
company  without  any  act  on  the  part  of  the  trustees,  simply  be- 
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cause  they  held  the  testator’s  shares.  . . . The  trustees, 

therefore,  have  not  made  the  investment  in  the  new  shares.  The 
altered  thing  that  they  have  is  the  same  investment  in  an  altered 
form  resulting  from  qualities  inherent  in  the  investment  which 
their  testator  had.  . . . The  new  company  is  simply  a repro- 
duction, a transformation,  of  the  old  company.  . . . There 

is  no  difference  in  the  form  of  business,  no  change  from  fully 
paid  to  partly  paid  shares,  so  as  to  cause  additional  liability.” 

This  case  was  considered  in  In  re  Anson’s  Settlement,  [1907] 
2 Ch.  424.  A settlement  contained  a similar  power  of  retention. 
One  of  the  investments  was  shares  in  the  Northern  Securities 
Company,  a holding  company  which  held  shares  in  and  con- 
trolled the  policy  of  certain  railway  companies.  The  stock  of 
the  holding  company  was  cancelled  to  the  extent  of  ninety-nine 
per  cent.,  and,  in  lieu  of  the  cancelled  stock,  the  stockholders 
received  certain  paid-up  shares  of  the  subsidiary  companies.  A 
year  or  more  afterwards,  the  trustees  received  three  options, 
entitling  them  to  take  up  new  stock  in  respect  of  the  shares 
held  by  them  in  the  subsidiary  companies.  This  required  pay- 
ment to  the  companies  of  the  price  at  which  this  stock  was  being 
issued.  The  company  took  up  the  stock,  and  in  one  instance  sold 
the  right  of  option.  The  sum  was  received,  and  the  value  of  the 
new  stock,  over  and  above  the  amount  paid,  was  claimed  as 
income.  Kekewieh,  J.,  held  that  the  shares  of  the  subsidiary 
company  held  as  the  result  of  the  dissolution  of  the  holding 
company  were  not  investments  of  the  settlor  which  the  trustees 
could  retain.  In  re  Smith,  supra,  was  relied  upon  as  determin- 
ing the  case  adversely  to  this  view.  The  learned  Judge  finds 
himself  unable  to  accept  the  reasoning  of  Buckley,  J.,  stating 
his  own  view  thus  (p.  434)  : “There,  no  doubt,  you  have  large 
elements,  I will  not  say  myself  of  sameness,  but  of  similarity; 
and  it  may  be  that  it  is  right  to  come  to  the  conclusion  that  the 
reconstructed  company  is  really  in  substance  the  same  company 
as  the  old,  so  that  trustees  who  are  authorised  to  retain  shares  in 
the  old  company  might  now  be  considered  to  retain  shares  in 
the  new.” 

He  then  deals  with  the  case  before  him:  pointing  out  that, 
no  matter  what  opinion  is  taken  of  the  reasoning  in  In  re  Smith, 
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it  cannot  apply  to  the  case  in  hand,  as  there  is  no  sameness,  and 
the  holdings  are  holdings  in  entirely  different  concerns. 

I think  it  is  a question  of  fact  in  each  case : is  what  has  taken 
place  merely  a change  in  the  investment  made  by  the  testator, 
inherent  in  the  investment  itself,  or  is  the  change,  although  a 
change  effected  by  a vis  major , quite  apart  from  the  volition  of 
the  holders,  a substitution  of  something  different  from  that 
which  the  testator  invested  in? 

The  earlier  case  is  based  upon  the  finding  of  fact  that  the 
shares  in  the  reconstructed  company  were  in  substance  the  same 
investment.  The  finding  in  the  latter  case  was  that  the  distri- 
buted assets,  reaching  the  executors  on  the  dissolution  of  the 
holding  company,  were  not  an  investment  made  by  the  testator. 

With  much  deference,  I agree  with  the  finding  in  both  cases; 
and  the  question  here  is,  with  reference  to  each  item,  under 
which  head  does  it  fall? 

Proceeding  now  to  the  concrete  matters  submitted,  the  testa- 
tor held  certain  stock.  The  right  or  option  to  subscribe  for  addi- 
tional stock,  at  a price  less  than  the  market  value,  was  given  to 
the  executors  by  reason  of  the  testator’s  holding.  The  executors 
took  up  the  new  stock,  thus  converting  into  the  stock  of  the  com- 
pany in  question  certain  assets  of  the  estate  held  as  cash  or 
invested  in  Government  and  municipal  securities.  In  taking 
up  this  stock,  the  executors  were  discharging  their  duty;  a 
duty  which  might  just  as  well  have  been  discharged  by  selling 
the  “rights;”  but  they  have  no  right  to  retain  the  stock  so 
taken  up.  It  became  an  asset  of  the  estate  which  it  was  their 
duty  to  convert. 

With  reference  to  the  stock  taken  on  re-organisation  of  several 
companies  named,  sufficient  does  not  appear  before  me  from  the 
present  material  to  enable  me  to  pronounce  upon  the  question 
of  substantial  identity.  No  doubt,  in  accepting  the  stock  in  the 
new  company  upon  a re-organisation,  the  executors  have  exer- 
cised their  best  judgment,  and  no  attack  is  made  or  suggested 
upon  the  wisdom  of  what  has  been  done.  But,  as  already  said, 
before  the  stock  so  received  could  be  retained  as  a permanent 
investment,  there  must  in  each  case  be  a finding  of  fact  as  to 
the  substantial  identity  of  the  two  corporations.  The  testator 
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may  well  have  been  content  to  invest  a certain  sum  of  money  in 
a company  carrying  on  a small  business,  and  if  he  made  such 
an  investment  he  authorised  his  executors  to  continue  it;  and, 
if  all  that  has  been  done  is  to  re-organise  that  same  company, 
even  though  the  re-organisation  involves  the  substitution  of  stock 
in  a new  concern,  the  case  relied  upon  shews  that  this  is  really 
the  same  investment.  But,  if  the  re-organisation  means  the 
swallowing  up  of  that  small  company  by  some  merger  and  the 
substitution  of  an  equivalent  holding  in  some  widely  different 
concern,  then  the  investment  is  not,  either  in  substance  or  in 
form,  that  made  by  the  testator;  and,  although  the  transmuta- 
tion takes  place  without  the  consent  or  against  the  will  of  the 
executors,  their  right  to  retention  is  at  an  end.  Prom  the  mem- 
orandum handed  in,  I am  at  present  inclined  to  think  that  the 
bulk  of  the  stocks  of  this  estate,  where  there  has  been  a recon- 
struction or  change,  can  be  no  longer  retained.  The  material  is 
inadequate  to  allow  the  individual  stocks  to  be  finally  dealt  with. 

In  re  Anson’s  Settlement  is  conclusive  against  the  right  of 
the  executors  to  retain  the  distributed  assets  received  as  the  re- 
sult of  the  dissolution  of  what  are  commonly  known  as  “The 
Trusts,”  in  consequence  of  the  legislation  and  action  of  the 
United  States  and  its  Courts,  decreeing  their  dissolution.  This 
covers  all  the  stocks  received  in  lieu  of  the  holding  in  the 
American  Tobacco  Company. 

A further  question  is  raised  as  to  the  holdings  that  had  been 
subscribed  for,  but  not  fully  paid-up  by  the  testator  at  the  time 
of  his  death.  I think  that  these  are  investments  made- by  the 
testator,  and  that  the  fact  of  the  executors  being  called  upon  to 
implement  his  obligation  to  pay  the  balance  remaining  upon  his 
subscriptions,  makes  these  none  the  less  his  investments. 

It  may  be  that  the  parties  will  be  able  to  agree  as  to  the 
effect  of  these  findings  upon  the  different  stocks  held.  If  not, 
supplemental  material  may  be  put  in. 

The  question  is  then  raised  as  to  the  duty  of  the  executors  to 
realise.  I do  not  for  one  moment  suggest  that  these  stocks 
should  be  hastily  and  improvidently  thrown  upon  the  market. 
The  executors  are  intrusted  by  the  testator  with  a discretion  as 
to  realisation,  and  they  must  exercise  that  discretion,  realising 
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as  best  they  can  upon  the  stocks  which  they  are  not  authorised 
to  hold. 

It  is  suggested  that  some  scheme  should  he  devised  by  which 
the  Court  should  approve  of  realisation  in  each  particular  case, 
taking  the  opinion  of  some  advisory  committee,  if  necessary, 
upon  each  particular  transaction.  I do  not  think  that  any  such 
scheme  can  be  authorised.  The  executors  are  protected  from  all 
liability  if  they  honestly  and  with  due  care  exercise  the  discre- 
tion vested  in  them.  But  the  responsibility  is  theirs,  and  can- 
not be  shifted  upon  the  Court.  The  executors  cannot  come  to 
the  Court  and  ask  whether  the  present  is  a good  time  or  a bad 
time  to  sell  stock  or  anything  else,  or  ask  whether  a price  offered 
is  sufficient  or  insufficient.  The  advice  which  the  Court  is 
authorised  to  give  is  not  of  that  type  or  kind;  it  is  advice  as  to 
legal  matters  or  legal  difficulties  arising  in  the  discharge  of  the 
duties  of  the  executors,  not  advice  with  regard  to  matters  con- 
cerning which  the  executors’  judgment  and  discretion  must 
govern. 

Another  matter  was  suggested,  with  reference  to  which  no 
formal  question  is  asked.  The  executors  must  keep  in  mind 
the  principles  governing  the  apportionment  between  capital 
and  income;  and,  as  indicated  in  In  re  Anson’s  Settlement,  the 
accretions  to  the  shares  by  the  exercise  of  the  options  belonging  to 
the  capital  are  not  income.  The  entire  income  received  upon  an 
unauthorised  security,  or  upon  a security  retained  for  profitable 
realisation,  does  not  go  to  the  life-tenant ; but  everything  beyond 
the  legal  rate  of  interest  is  regarded  as  an  accretion  to  the  corpus 
to  compensate  for  the  risk  incident  to  the  particular  investment. 

The  executors  argue  that  a power  to  retain  implies  a power  to 
invest  in  similar  securities.  No  authority  is  cited  for  that  pro- 
position. The  holding  of  Mr.  Justice  Hodgins  in  Be  Nicholls, 
Hall  v.  Wildman  (1913),  29  O.L.R.  206,  that  a power  to  invest 
in  particular  securities  implies  a power  to  retain  where  the 
testator  has  already  invested,  is- quite  beside  the  mark. 

The  costs  of  all  parties  may  be  allowed  out  of  the  estate. 
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Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Resale  by  Purchaser 
to  Sub-purchaser  of  Undivided  Part  Interest — Registration  of  Resale 
Agreement — Quit-claim  to  Vendor  by  Original  Purchaser — New  Agree- 
ment for  Sale  between  Original  Parties — Rights  of  Sub-purchaser — Ven- 
dor Becoming  Transferee  for  Value  of  Whole  Interest — Notice  of  Re- 
gistered Agreement — Liability  for  Specific  Performance— Parties — Ad- 
dition of  Original  Purchaser  as  Defendant — Judicature  Act,  1913,  sec . 
16  (h) — Rule  134 — Third  Party  Notice — Costs  of  Third  Party — Other 
Costs  of  Action. 

The  plaintiff  on  the  1st  February,  1912,  agreed  to  sell  land  to  G.  -for  $18,- 
080,  of  which  $4,000  was  then  paid  by  G.  On  the  22nd  February,  1912, 
the  defendant  paid  $1,000  to  G.,  upon  an  understanding  that  the  defen- 
dant was  to  have  a quarter  interest  in  the  said  land.  No  agreement  be- 
tween the  defendant  and  G.  was  drawn  up  until  February,  1913,  when 
an  agreement  to  sell  the  defendant  a quarter  interest  was  drawn  up, 
dated  the  1st  February,  1912,  executed  by  G.  and  the  defendant,  and 
registered  by  the  defendant  on  the  17th  February,  1913.  On  the  22nd 
May,  1913,  the  plaintiff  accepted  from  G.  a quit-claim  deed,  so  expressed 
as  to  cover  the  whole  title  to  the  lots  included  in  the  agreement  between 
the  plaintiff  and  G. ; the  plaintiff  repaid  to  G.  $3,000  out  of  the  $4,000; 
and  G.,  in  writing,  authorised  the  plaintiff  to  retain  $1,000,  “to  be  ap- 
plied on  account  of  the  interest  of”  the  defendant  “in  a one-quarter 
undivided  interest  in  the  said  lands.”  On  the  same  day,  the  plaintiff 
agreed  to  sell  an  undivided  three-quarter  interest  to  G.  and  B.  (G.’s 
partner)  for  the  same  proportionate  consideration  as  in  the  earlier 
agreement  with  G.,  but  with  an  increased  cash  payment,  on  which  the 
$3,000  was  applied.  The  defendant  refused  to  join  in  this  transaction. 
Negotiations  between  the  plaintiff  and  defendant  followed,  but  no 
agreement  was  'made;  and  on  the  18th  August,  1913,  this  action,  to 
vacate  the  registration  of  the  17th  February,  1913,  as  a cloud  upon  the 
plaintiff’s  title,  was  begun.  The  defendant  counterclaimed  for  specific 
performance;  and  claimed  indemnity  or  other  relief  from  G.,  whom  he 
brought  in  as  a third  party: — • 

Held,  that,  by  becoming  a transferee  for  valuable  consideration  from  G.  of 
the  whole  interest  dealt  with  by  the  original  agreement  of  sale,  the 
plaintiff  took  that  interest  as  a subsequent  purchaser,  and  with  the 
notice  imputed  by  the  Registry  Act  through  the  registration  on  the  17th 
February,  1913;  and  the  effect  was  that  the  plaintiff  became  liable,  upon 
assuming  the  position  of  a purchaser  with  notice,  to  perform  G.’s  con- 
tract with  the  defendant,  according  to  its  terms,  and  with  the  protection 
of  all  the  stipulations  therein. 

Held,  also,  that  the  rights  of  the  defendant  could  not  be  likened  to  those  of 
a purchaser  of  part  of  a mortgaged  property,  whose  right  to  redeem  in 
respect  of  the  whole  depends  upon  equitable  considerations  peculiar  to 
that  relationship,  largely  resting  on  the  fact  that  the  amount  of  the 
mortgage  and  interest  is  fixed  and  remains  a constant  factor. 

Dyer  v.  Pulteney  (1740),  Barn.  Oh.  1-60,  Fenwick  V.  Bulman  (1869),  L.R. 
9 Eq.  165,  Browne  v.  London  Necropolis  Co.  (1857),  6 W.R.  188,  and 
Shaw  V.  Foster  (1872),  L.R.  5 H.L.  321,  considered. 

Held,  also,  that  G.  should  be  added  as  a party  defendant,  under  the  powers 
conferred  by  sec.  16  (h)  of  the  Judicature  Act,  1913,  3 & 4 Geo.  V.  ch. 
19,  and  by  Rule  134  of  the  Rules  of  'Court,  1913. 

Opinion  of  Lindley,  L.J.,  in  Edison  & Swan  United  Electric  Light  Co.  v. 
Holland  (1889),  41  Oh.  D.  28,  followed. 
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Held,  also,  that  the  defendant  was  entitled  to  specific  performance  of  his 
agreement  with  G.,  upon  the  basis  of  payment  of  the  whole  amount  of 
his  purchase-money  and  interest  in  arrear. 

Held,  also,  that  the  defendant  should  pay  the  costs  of  G.  up  to  and  includ- 
ing judgment;  but,  with  that  exception,  no  costs  should  be  ordered 
to  be  paid  by  any  party  to  another;  and  queer e,  whether  the  claim  of  the 
defendant  against  G.  was  properly  the  subject  <jf  a third  party  notice. 

Action  for  the  removal  from  the  files  of  the  registry  office, 
as  a cloud  upon  the  plaintiff’s  title,  of  a certain  agreement 
dated  the  1st  February,  1912,  and  registered  on  the  17th  Febru- 
ary, 1913,  made  between  the  defendant  and  one  Gordon,  brought 
in  as  a third  party. 

The  defendant  counterclaimed  against  the  plaintiff  for 
specific  performance  of  the  agreement;  and  claimed  indemnity 
or  other  relief  from  Gordon,  the  third  party. 


September  19  and  20.  The  action  was  tried  before  Hodgins, 
J.A.,  without  a jury,  at  Port  Arthur. 

M.  J.  Kenny , for  the  plaintiff. 

A.  J.  McComber  and  A.  McGovern,  for  the  defendant. 

W.  A.  Dowler,  K.C.,  and  W.  McBrady,  for  the  third  party. 

October  15.  Hodgins,  J.A. : — The  plaintiff,  by  agreement 
of  the  1st  February,  1912  (exhibit  3),  agreed  to  sell  to  Gordon, 
the  third  party,  lots  1 to  17,  block  62,  in  the  McVicar  addition 
in  Port  Arthur,  according  to  plan  121,  for  $18,080;  $4,000  was 
then  paid  down  by  Gordon.  The  defendant  afterwards  and  on 
the  22nd  February,  1912,  paid  $1,000  to  Gordon,  upon  an  under- 
standing, but  on  no  definite  terms  except,  that  he  was  to  have  a 
quarter  interest  in  the  lands  which  Gordon  had  agreed  to  buy 
from  the  plaintiff.  This  $1,000  was  no  part  of  the  $4,000.  It 
was  not  paid  until  three  weeks  afterwards,  but  Gordon  appar- 
ently kept  it  and  treated  the  defendant  as  being  interested  in 
the  $4,000  to  that  extent.  No  agreement  between  the  defend- 
ant and  Gordon  was  drawn  up  until  some  time  in  February, 
1913,  when  exhibit  10  (which  bears  date  the  1st  February. 
1912)  was  prepared  and  executed  by  Gordon  and  the  defend- 
ant, and  registered  by  the  latter  on  the  17th  February,  1913. 
The  only  definite  evidence  as  to  the  date  of  its  execution  is 
that  of  Gordon,  who  says  it  was  signed  and  registered  the  same 
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day.  Default  having  been  made  in  the  payments  under  the 
agreement  between  the  plaintiff  and  Gordon,  the  former  served 
notice  of  cancellation  upon  Gordon  on  the  1st  May,  1913,  and 
began  an  action  against  him  on  the  3rd  May  to  declare  the 
agreement  at  an  end.  On  the  22nd  May,  1913,  the  plaintiff 
accepted  a quit-claim  deed  from  Gordon  and  Brofman  (who 
had  become  interested  with  Gordon  in  the  remaining  three- 
quarter  interest),  which  deed  is  expressed  so  as  to  cover  the 
whole  title  to  the  lots  included  in  the  agreement  between  the 
plaintiff  and  Gordon.  The  plaintiff  then  repaid  $3,000  out  of 
the  $4,000  paid  by  Gordon;  and  received  a letter  (exhibit  8), 
which  is  as  follows: — 


Hodgins,  J.A. 


1913 

Strathy 

V. 

'Stephens. 


“R.  L.  F.  Strathy,  Esq.,  Port  Arthur,  Ont. 

“Dear  Sir: — I hereby  acknowledge  receipt  of  three  thou- 
sand dollars,  a portion  of  the  amount  which  I paid  you  on  a 
certain  agreement  dated  the  1st  day  of  February,  1912,  made 
between  yourself  and  me  with  reference  to  block  62,  McVicar 
addition,  in  the  city  of  Port  Arthur.  You  are  hereby  author- 
ised by  me  to  retain  the  balance  of  the  money  which  I paid 
to  you  on  the  said  agreement,  namely,  the  sum  of  one  thou- 
sand dollars,  to  be  applied  on  account  of  the  interest  of  H. 
J.  Stephens,  of  the  city  of  Port  Arthur,  real  estate  agent,  in 
a one-quarter  undivided  interest  in  the  said  lands. 

“Yours  truly, 

“A.  Brofman. 

“M.  H.  S.  Gordon.” 

On  the  same  day,  the  plaintiff  agreed  to  sell  an  undivided 
three-quarter  interest  in  the  said  lands  to  Gordon  and  Brofman, 
for  the  same  proportionate  consideration  as  in  the  earlier 
agreement  with  Gordon — the  main  difference  being  a much 
heavier  cash  payment.  The  $3,000  returned  was  applied  on  this 
increased  cash  payment.  The  defendant  having  refused  to 
join  in  the  quit-claim  deed,  negotiations  (without  prejudice) 
were  carried  on  between  him  and  the  plaintiff  without  result, 
as  the  defendant  insisted  upon  a divided  interest,  i.e.,  an  alloca- 
tion of  definite  lots,  while  the  plaintiff  would  concede  nothing 
better  than  an  undivided  quarter  interest.  The  defendant  relies, 
however,  on  an  interview  on  the  4th  August,  1913,  as  being  a 
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recognition  on  the  plaintiff’s  part  of  his  status  as  the  equitable 
owner  of  an  undivided  quarter  interest,  and  as  resulting  in 
an  agreement  to  receive  payment  for  it. 

I cannot  find  that  there  was  any  agreement  made  at  that 
time.  The  defendant  says  that  the  plaintiff  told  him  that 
there  was  no  use  making  a tender  unless  he  tendered  the  whole 
amount,  i.e.,  the  total  amount  called  for  in  his  original  agree- 
ment with  Gordon,  or  made  another  agreement.  The  defend- 
ant did  not  do  either,  but  spoke  to  the  plaintiff’s  solicitor  on 
the  6th  August,  1913,  and  told  him  the  matter  was  ready  to 
be  proceeded  with,  and  asked  him  to  get  the  plaintiff  to  tele- 
phone. The  plaintiff’s  account  is  that  on  the  4th  August  he 
intimated  that  he  would  accept  the  whole  amount,  but  that  the 
defendant  told  him  afterwards  that  he  could  not  carry  it 
through  unless  he  got  a divided  interest,  which  the  plaintiff  de- 
clined to  give.  In  any  case,  the  defendant  did  not  do  what, 
according  to  his  own  evidence,  the  plaintiff  said  he  must  do,  and 
contented  himself  with  an  indefinite  message.  The  writ  com- 
mencing the  present  action  was  issued  on  the  18th  August,. 
1913. 

I do  not  think  that  anything  really  turns  upon  notice  of 
the  defendant’s  interest,  said  to  have  been  acquired  by  the 
plaintiff  before  the  17th  February,  1913,  or  upon  the  effect  of 
the  notice  of  cancellation  or  the  action  which  followed  it. 

The  plaintiff  admits  that  he  knew,  before  he  served  notice 
of  cancellation  on  the  1st  May,  1913,  that  the  defendant  had  a 
quarter  interest  in  the  property  covered  by  Gordon’s  first  agree- 
ment ; but  I cannot  find  as  a fact  that  the  plaintiff  knew  of  the 
written  agreement  or  of  its  terms,  or  had  any  notice  of  its  pro- 
visions, other  than  what  may  be  imputed  to  him  from  its  regis- 
tration on  the  17th  February,  1913.  No  one  has  said  that  its 
terms  were  disclosed  to  him,  and,  as  Gordon  deposes  that  it  is  not 
expressed  in  the  way  he  understood  his  transaction  with  the 
defendant,  it  would  be  impossible  to  hold  that,  until  it  was  re- 
corded, the  plaintiff  had  any  notice  other  than  of  the  fact  that 
the  defendant  claimed  to  be  entitled  to  an  undivided  quarter 
interest.  Gordon  and  the  defendant  had  never  put  their  agree- 
ment into  definite  form  until  they  signed  the  agreement,  and 
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they  now  differ  as  to  whether  their  arrangement  has  been  pro- 
perly expressed  by  the  writing.  It  would  be  hard  to  impute  to 
the  plaintiff  knowledge  which  neither  of  the  parties  themselves 
possessed. 

If  the  notice  of  cancellation,  therefore,  given  to  Gordon  alone, 
was  properly  given,  and  the  action  properly  constituted,  the 
effect  of  both  is  ended  by  the  arrangement  of  the  22nd  May, 
1913,  and  need  not  be  further  considered. 

At  that  time,  the  plaintiff  was  well  aware  of  the  defendant’s 
refusal  to  join  in  the  arrangement.  The  plaintiff  wanted  him 
to  do  so,  and  the  quit-claim  deed  is  so  drawn  as  to  include  the 
defendant  as  a grantor.  With  that  knowledge,  the  plaintiff 
agrees  with  Gordon  and  Brofman,  and  accepts  a transfer  from 
them  of  all  the  interest  which  Gordon  had  acquired  under  the 
agreement  with  the  plaintiff  of  the  1st  February,  1912 ; and,  as 
part  of  the  same  transaction,  resells  to  Gordon  and  his  partner 
Brofman  a three-quarter  undivided  interest,  retaining  the  re- 
maining one-quarter  interest  and  the  sum  of  $1,000,  which  is 
treated  as  part  of  the  original  purchase-money,  on  the  terms 
and  in  the  way  mentioned  in  the  letter.  That  letter  contains 
an  authorisation  from  Gordon  and  Brofman  to  the  plaintiff  to 
apply  this  money  upon  the  defendant’s  one-quarter  interest. 

In  my  opinion,  by  becoming  a transferee  for  valuable  con- 
sideration from  Gordon  of  the  whole  interest  dealt  with  by  the 
original  agreement  of  sale,  the  plaintiff  took  that  interest  as  a 
subsequent  purchaser,  and  with  the  notice  imputed  by  the 
Registry  Act  through  the  registration  on  the  17th  February, 
1913.  That  the  transfer  was  for  valuable  consideration  cannot 
be  doubted;  $3,000  was  paid  back,  and  a new  transaction 
entered  into  which  could  not  have  been  effective  except  upon 
the  basis  of  the  retransfer.  In  itself,  this  forms  a valuable 
consideration  for  the  grant. 

The  effect  of  this  was  argued  before  me  by  counsel.  I do  not 
think,  however,  that  the  rights  of  the  defendant  can  be  likened 
to  those  of  a purchaser  of  part  of  a mortgaged  property,  whose 
right  to  redeem  the  mortgage  over  the  whole  property  depends, 
as  it  seems  to  me,  upon  equitable  considerations  peculiar  to  the 
relationship,  and  largely  resting  on  this  fact,  that  the  amount  of 
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the  mortgage  and  interest  is  fixed,  and  remains  a constant  factor, 
not  subject  to  fluctuation;  so  that  the  mortgagee  is  not  injured 
or  embarrassed  by  the  working  out  of  the  equities  between  the 
respective  owners  of  the  equity  of  redemption,  who  are  bound 
to  indemnify  the  mortgagor  pro  tanto.  A sub-purchaser  of 
land  and  the  original  vendor  are  not  in  privity,  and  the  former 
has  no  right  to  compel  the  latter  to  carry  out  the  sub-contract, 
nor  has  the  sub-purchaser  himself  any  right  under  the  original 
agreement.  It  is  a pure  matter  of  contract  and  not  of  equities, 
unless  the  original  vendor  chooses  to  put  himself  in  a position 
which  gives  rise  to  some  new  right:  Dyer  v.  Pulteney  (1740), 
Barn.  Ch.  160.  Had  the  plaintiff  remained  in  his  original  posi- 
tion of  unpaid  vendor  upon  the  Gordon  agreement,  nothing  that 
occurred  before  the  22nd  May,  1913,  would,  in  my  judgment, 
have  given  rise  to  any  enforceable  rights  against  him  by  the  de- 
fendant, except  perhaps  the  right,  on  offering  to  perform  the 
original  contract,  of  asking  the  plaintiff  to  do  so  on  his  part. 

I am  not  unmindful  of  the  case  of  Fenwick  v.  Bulman 
(1869),  L.R.  9 Eq.  165;  which,  however,  is  treated  by  all  the 
law-writers  who  have  mentioned  it — except  Williams,  2nd  ed.— 
as  depending  on  the  fact  that  the  vendors  had  precluded  them- 
selves by  the  course  they  had  taken  from  objecting  to  the  sub- 
purchaser’s  action:  see  Fry  on  Specific  Performance,  5th  ed.,  p. 
85;  Sugden  on  Vendors,  14th  ed.,  p.  232;  Waterman 
on  Specific  Performance,  p.  83.  Dart  on  Vendors  and 
Purchasers,  7th  ed.,  does  not  mention  the  case.  In  Wil- 
liams on  Vendor  and  Purchaser,  2nd  ed.,  p.  571,  it  is 
pointed  out  that  Wood,  V.-C.,  in  Browne  v.  London 
Necropolis  Co.  (1857),  6 W.R.  188,  held  that  specific  per- 
formance of  an  agreement  to  sell  lands  was  enforceable 
by  the  assignee  of  a portion  of  the  purchase-money,  upon 
the  ground  that  he  was  asserting  the  vendor’s  rights;  and 
the  writer  continues:  “The  same  rule  appears  to  be  applicable 
in  the  case  of  the  acquisition  by  a third  person  from  the  pur- 
chaser of  an  estate  or  interest  in  the  land  sold ; ’ ’ citing  Dyer  v. 
Pulteney,  Barn.  Ch.  160,  169,  170;  Shaw  v.  Foster  (1872),  L.R. 

5 H.L.  321  (where,  however,  the  plaintiff  was  liquidator  of  an 
equitable  assignee  of  the  whole  contract)  ; and  Fenwick  v. 
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Bulman,  supra,  in  which  he  notes  that  Browne  v.  London 
Necropolis  Go.,  supra,  was  not  cited. 

Notwithstanding  this  statement,  I can  see  very  considerable 
difficulty  in  applying  it  as  between  a vendor  and  sub-pur- 
chasers from  his  vendee  of  parts  of  the  land,  where  the  value 
of  the  whole  property  is  subject  to  increase  or  decrease,  and 
the  rights  of  the  various  parties  cannot  be  dealt  with  as  in  mort- 
gage cases,  where  the  amount  of  the  mortgage  is  stable. 

But,  dealing  as  he  did  and  becoming  a purchaser  from 
Gordon  of  the  equitable  interest  which  Gordon  had  under  the 
original  agreement,  he  has  put  himself  in  a position  similar  to 
that  of  any  other  transferee  of  land  with  notice  that  his 
vendor  had  previously  agreed  to  sell  it  to  another  party.  He 
becomes  bound  to  carry  out  his  immediate  vendor’s  bargain. 
Gordon’s  agreement  was  to  convey  the  fee  simple  in  a one- 
fourth  interest  to  the  defendant;  and  Gordon  had  a right, 
upon  performing  his  contract  with  the  plaintiff,  to  acquire  that 
fee.  The  plaintiff  has  in  effect  released  Gordon  from  tfiat 
performance,  i.e.,  the  payment  of  the  money  properly  attribut- 
able to  it.  Does  this  fact  enable  him  to  avoid  what  otherwise 
seems  his  clear  liability  ? 

I do  not  think  so.  The  effect  of  the  quit-claim  deed  as  a 
conveyance  was  to  transfer  all  Gordon’s  interest  in  the  lands, 
and  it  resulted  in  his  being  relieved  of  the  liability  to  pay  for 
them.  But  it  could  not  operate  to  convey  the  interest  of  the 
defendant,  which  was  to  get  the  fee  from  Gordon,  on  payment 
of  the  stipulated  amount.  The  notice  to  the  plaintiff  through 
the  registry  office  was  of  the  defendant’s  full  rights  ( Gilleland 
v.  Wadsworth  (1877),  1 A.R.  82;  Gray  v.  Coughlin  (1891), 
18  S.C.R.  553)  ; and,  when  the  former  acquired  Gordon’s 
equitable  interest,  he  could  only  merge  it  effectively  with  his 
legal  interest  by  relieving  Gordon  from  the  payment,  upon  re- 
ceipt of  which  that  interest  was  to  be  conveyed  to  Gordon.  He 
could  not  release  Gordon,  while  acquiring  Gordon’s  entire 
interest,  so  as  to  prejudice  the  right  which  Gordon  had  given  to 
a third  party.  And,  under  the  circumstances,  and  having  by 
his  dealings  rendered  it  impossible  for  the  defendant  to  perform 
the  original  contract,  I think  that  the  plaintiff  became  liable  to 
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perform  Gordon’s  contract  with  the  defendant,  upon  assuming 
the  position  of  a purchaser  with  notice:  Flinn  v.  Fountain 
(1889),  37  W.R.  443;  Chesterman  v.  Gardner  (1820),  5 Johns. 
Ch.  (N.Y.)  29;  Meux  v.  Maltby  (1818),  2 Swans.  277;  Taylor  v. 
Stibbert  (1794),  2 Yes.  Jr.  437;  Lightfoot  v.  Heron  (1839),  3 
Y.  & C.  Ex.  586;  Reilly  v.  Garnett  (1872),  Ir.  Rep.  7 Eq.  1; 
Waldron  v.  Jacob  (1870),  Ir.  Rep.  5 Eq.  131. 

But,  that  being  so,  his  only  liability  is  to  perform  Gordon’s 
contract  according  to  its  terms;  and  he  is,  therefore,  entitled  to 
the  protection  of  all  the  stipulations  therein : 0(  Keefe  v.  Taylor 
(1851),  2 Gr.  95. 

By  the  terms  of  that  agreement,  $1,175  was  due  on  the  1st 
August,  1913,  with  interest,  and  it  is  provided  that,  in  default 
of  payment  of  any  of  the  instalments,  the  vendor  may,  at  his 
option,  on  giving  thirty  days’  notice,  cancel  the  agreement. 

No  such  notice  was  given,  and  the  writ  herein,  if  it  could 
be  treated  as  equivalent  to  such  notice,  was  issued  on  the  18th 
August,  1913. 

I intimated  at  the  opening  of  the  case  that  I might  add 
Gordon  as  a party  defendant,  if,  upon  the  facts  and  law,  it 
turned  out  that  he  was  a necessary  party.  In  view  of  the 
opinion  of  an  experienced  Judge  in  Edison  <&  Swan  United 
Electric  Light  Co.  v.  Holland  (1889),  41  Ch.  D.  28, # I propose  to 
exercise  what  I think  is  the  right  of  the  Court  to  add  Gordon  as 
a defendant,  under  the  powers  conferred  by  sec.  16  ( h ) of  the 
Judicature  Act,  1913,  3 & 4 Geo.  Y.  ch.  19,  and  by  the  Rules  of 
Court — see  Rule  134.  This  works  no  injustice  to  him,  as  his 
counsel  supported  the  defendant’s  counsel  in  his  argument,  and 
it  cannot  prejudice  the  plaintiff  to  have  Gordon  before  the 
Court  when  his  rights  as  grantee  from  Gordon  are  being  dealt 
with. 

I do  not  see  any  valid  reason  for  refusing  specific  per- 
formance of  the  agreement.  The  defendant,  however,  is  well 
in  default;  he  has  accepted  the  title,  but  has  made  no  tender 
of  money  nor  of  a conveyance;  and,  being  in  default,  can  only 
obtain  specific  performance  on  paying  up  the  instalment  and 
interest  in  arrear.  I think  that  he  should  be  held  to  the  offer 
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made  in  his  pleadings  to  pay  the  whole;  and  judgment  will  go 
for  specific  performance  against  the  plaintiff  on  that  basis. 
Under  the  circumstances,  I am  fully  warranted  in  giving  no 
costs,  except  that  the  defendant  must  pay  the  costs  of  the  third 
party  up  to  and  including  judgment.  There  was,  in  my  opinion, 
no  justification  for  the  claim  against  the  third  party,  who  was 
entirely  ignored  by  the  defendant,  and  never  asked  to  perform 
the  contract  made  between  him  and  the  defendant.  Nor  am  I 
satisfied  that  the  claim  put  forward  against  the  third  party  is 
properly  the  subject  of  a third  party  notice,  under  our  Rules, 
in  the  circumstances  disclosed  in  evidence. 


[MIDDLETON,  J.] 

Toronto  Harbour  Commissioners  v.  Royal  Canadian 
Yacht  Club. 

* 

Landlord  and  Tenant — Lease  of  Water  Lots  — Covenant  of  Tenant — Re- 
stricted TJse  of  Demised  Premises — Removal  of  Sand — Injury  to  Rever- 
sion— Injunction — Damages. 

The  predecessors  in  title  of  the  plaintiffs  leased  to  the  defendant  Yacht 
•Club  certain  water  lots  near  their  club  house,  for  twenty-one  year®,  at  a 
nominal  rental.  By  a covenant  in  the  lease,  the  Yacht  Club,  the  lessees, 
covenanted  that  the  demised  lots  should  be  used  only  for  mooring  pur- 
poses and  for  the  purpose  of  obtaining  access  to  the  club  house,  by  the 
construction  of  wharves  or  approaches,  and  also  that  no  filling  should 
be  done  upon  the  lots  to  interfere  with  navigation  except  what  might  be 
necessary  in  constructing  wharves  and  approaches:  — 

Held,  that  this,  being  a lessees*  covenant,  and  a restriction  upon  the  effect 
of  the  general  demise,  did  not  confer  any  right  upon  the  lessees;  they 
took  the  premises  as  demised,  and  covenanted  to  use  them  in  the  manner 
set  forth  and  in  no  other  way.  Therefore,  the  rights  of  the  parties  de- 
pended upon  the  demise  itself;  and,  upon  a demise  of  a water  lot,  the 
tenant  has  not  the  right  to  take  and  remove  sand. 

Leiois  v.  Godson  (1888),  15  O.R.  252,  distinguished. 

Hyman  v.  Rose,  [1912,1  A.C.  623,  followed. 

In  this  case  the  removal  of  sand  was  considered  a substantial  injury  to  the 
reversion;  and  the  defendants  were  enjoined  from  removing  sand  from 
the  lots,  and  were  cast  in  damages  for  the  sand  removed  before  action. 

Action  against  the  Royal  Canadian  Yacht  Club  and  a com- 
pany incorporated  under  the  name  of  Sand  and  Supplies 
Limited,  for  an  injunction  restraining  the  defendants  from  re- 
moving sand  from  certain  parcels  of  land  leased  by  the  Cor- 
poration of  the  City  of  Toronto  to  the  defendants  the  Royal 
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Canadian  Yacht  Club,  and  for  an  account  of  the  value  of  the 
sand  already  removed,  and  for  a declaration  of  forfeiture  of 
the  lease. 

June  24.  The  action  was  tried  before  Middleton,  J.,  without 
a jury,  at  Toronto. 

A.  C.  McMaster , for  the  plaintiffs. 

W.  M.  Douglas,  K.C.,  and  F.  M.  Gray , for  the  defendants 
the  Royal  Canadian  Yacht  Club. 

C.  A.  Moss,  for  the  defendants  Sand  and  Supplies  Limited. 


October  17.  Middleton,  J. : — On  the  1st  June,  1905,  the  Cor- 
poration of  the  City  of  Toronto  leased  to  the  Royal  Canadian 
Yacht  Club  certain  parcels  of  land  at  Toronto  Island,  for  the 
term  of  twenty-one  years  from  the  22nd  June,  1901,  the  annual 
rental  being  $5.  This  lease,  by  recital,  refers  to  report  number 
19  of  the  committee  on  property,  adopted  by  the  city  council 
on  the  8th  October,  1904,  recommending  the  granting  of  this 
lease. 

The  lease,  in  addition  to  ordinary  covenants,  contains  the 
following  proviso:  “Provided  also,  and  the  said  lessees,  for 
themselves,  their  successors  and  assigns,  covenant  with  the  said 
lessors,  their  successors  and  assigns,  that  the  said  demised  lands 
shall  only  be  used  for  mooring  purposes  and  for  the  purpose  of 
obtaining  reasonable  access  to  the  club  house  property  of  the 
lessees  on  the  said  island,  by-  the  construction  of  wharves  or 
other  proper  approaches  thereto,  by  and  with  the  consent  of  the 
Governor  in  Council,  as  provided  in  chapter  92  of  the  Revised 
Statutes  of  Canada,  and  also  that  no  filling  shall  be  done  upon 
the  said  water  lots  to  interfere  with  navigation  except  what  may 
be  necessary  in  constructing  wharves  and  approaches  herein- 
before provided  for.” 

It  is  quite  clear  that  the  lease’was  for  a nominal  rental  only ; 
the  Yacht  Club  being  regarded  as  a quasi-public  institution  and 
one  which,  by  the  improvements  it  would  make  upon  the  demised 
premises,  would  increase  the  value  of  the  city’s  island  property. 

The  Yacht  Club  have  now  made  an  arrangement  with  their 
co-defendants  for  the  dredging  of  a large  amount  of  sand  from 
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that  portion  of  the  demised  premises  covered  by  water ; and  the 
plaintiffs,  who  have  succeeded  to  the  city’s  title,  seek  an  injunc- 
: tion  restraining  any  further  removal  of  sand,  and  an  accounting 

for  the  value  of  the  sand  already  removed.  A declaration  that 
the  lease  has  been  forfeited  by  reason  of  a breach  of  covenant 
in  assigning  and  subletting,  is  also  claimed ; but  no  breach  of  this 
covenant  has  been  established. 

The  issue  in  the  action  is  narrowed  by  the  statement  of  coun- 
sel for  the  defendants  that  the  defendants  are  content  to  confine 
their  operations  within  the  limit  of  what  is  reasonably  necessary 
for  the  beneficial  enjoyment  of  the  demised  premises  by  the 
Yacht  Club  as  a mooring  ground  for  their  use. 

As  I understand  the  attitude  of  the  Harbour  Commissioners, 
no  objection  will  be  made  to  any  dredging  necessary  to  afford 
reasonable  access  to  the  docks  and  premises  of  the  Yacht  Club; 

(■  but,  as  the  Harbour  Commissioners  are  about  undertaking  ex- 
tensive works  for  the  protection  of  the  harbour,  and,  in  the 
execution  of  these  works,  all  sand  that  can  be  excavated  from  the 
bay  will  be  needed  for  proposed  filling-in,  they  object  to  the  re- 
moval of  sand. 

It  appears  that,  by  arrangement  in  writing,  the  Yacht  Club 
and  the  company  have  agreed  that  the  company  shall  take  from 
the  water  lots  in  question  whatever  sand  they  require,  to  a 
depth  of  sixteen  feet,  at  a nominal  price  of  $1  per  annum  for 
the  next  fifteen  years ; the  minimum  amount  taken  to  be  at  least 
fifteen  thousand  cubic  yards  annually. 

The  bona  fides  of  this  arrangement  was  attacked  at  the  hear- 
ing. It  was  shewn  that  officers  of  the  Yacht  Club  were  the  main 
shareholders  of  the  company,  and  that  the  contract-price  was 
entirely  inadequate ; the  sand,  which  was  being  taken  for  noth- 
ing, having  a large  commercial  value. 

I am  in  no  way  concerned  with  the  situation  as  between  the 
defendants,  nor  as  to  the  righteousness  of  the  conduct  of  the 
officers  in  question ; and  the  evidence  in  regard  to  this  is  only  of 
importance  if  the  contention  of  the  defendants  is  accepted,  that 
they  have  the  right  to  excavate  sand  to  the  extent  necessary  for 
the  beneficial  enjoyment  of  the  lots  in  question  as  a mooring 
ground,  for  then  the  bona,  fides  of  the  defendants  would  be  in 
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question,  and  it  would  -have  to  be  seen  whether  the  excavation 
was  for  the  purpose  of  making  a proper  mooring  ground  or 
whether  it  was  merely  set  up  as  a cloak  to  enable  a large  profit 
to  be  made  by  the  removal  of  sand  not  really  necessary  for  that 
purpose. 

Before  passing  to  the  consideration  of  the  more  important 
question  of  the  right  to  remove,  I may  perhaps  state  that  it  was 
shewn  that  sand  could  be  sold  at  seventy-five  cents  per  yard ; and 
I am  satisfied,  upon  the  evidence,  that,  of  this,  fifty  per  cent, 
is  profit ; as  the  cost  of  dredging  is  only  twenty-three  cents,  plus 
an  allowance  for  overhead  charges. 

The  determination  of  the  main  question  depends,  in  the  first 
place,  upon  the  lease  itself.  By  it,  the  lands  demised  are  to  be 
used  only  for  mooring  purposes  and  for  the  purpose  of  obtaining 
reasonable  access  to  the  club  house  property  by  the  construction 
of  wharves  or  other  proper  approaches  thereto.  This  provision 
is  found  in  the  lessees’  covenant. 

It  is  argued,  on  the  one  hand,  that  this  in  effect  permits  any- 
thing to  be  done  to  the  demised  premises  which  looks  to  the 
use  of  them  for  mooring  purposes.  On  the  other  hand,  it  is 
argued  that  this  does  not  confer  any  right  upon  the  tenants ; they 
take  the  premises  as  demised,  and  covenant  to  use  them  in  the 
manner  set  forth  and  in  no  other  way. 

I think  that  the  latter  is  the  true  construction  of  the  lease. 
It  is  of  moment  that  this  is  a lessees’  covenant,  and  to  that 
extent  is  a restriction  upon  the  effect  of  the  general  demise. 

The  rights  of  the  parties  would  then  depend  upon  the  effect 
of  the  demise  itself.  Upon  a demise  of  a water  lot,  has  the  tenant 
the  right  to  take  and  remove  sand? 

The  tenant  answers  affirmatively,  relying  upon  the  decision 
of  the  Divisional  'Court  in  Lewis  v.  Godson  (1888),  15  O.R.  252, 
where  it  was  held  that  a tenant  who,  for  the  purpose  of  clearing 
land  and  rendering  it  more  fit  for  cultivation,  collects  the  stones 
therefrom,  has  the  property  in  the  stones,  and  the  landlord  has 
no  interest  in  them,  and  is  liable  for  their  value  if  he  takes  and 
disposes  of  them. 

A very  careful  consideration  of  this  case  convinces  me  that 
it  throws  little  light  upon  the  problem  here  presented.  The 
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Court  there  takes  the  view  that  the  stones,  which  are  a.  mere  by- 
product of  husbandry,  occupy  a position  analogous  to  timber  cut 
in  the  process  of  clearing  land;  therefore,  the  property  is  in 
the  tenant.  The  case  does  not  determine  that  a tenant  has  the 
right  to  take  and  remove  the  body  of  the  soil  itself,  which  is 
what  is  being  done  here. 

The  law  of  waste,  as  applied  to  the  case  of  landlord  and 
tenant,  has  greatly  developed.  Originally  the  utmost  strictness 
prevailed,  and  the  tenant’s  right  to  interfere  in  any  way  with 
the  condition  of  the  demised  land  was  kept  within  the  narrowest 
possible  bounds.  In  Termes  de  la  Ley,  fbr  example,  it  is  'said : 
“ Waste  is  where  a tenant  for  term  of  years  pulls  down  the  house 
or  cuts  down  timber  or  suffers  the  house  willingly  to  fall  or  digs 
the  ground.”  The  modern  view  is  best  exemplified  by  the  de- 
cision of  the  Lords  in  Hyman  v.  Bose , [1912]  A.O.  623,  where 
the  decision  of  the  Court  of  Appeal,  Bose  v.  Spicer,  Bose  v. 
Hyman,  [1911]  2 K.B.  234,  was  reversed  and  the  dissenting 
opinion  of  Buckley,  L.J.,  was  adopted  as  a correct  exposition  of 
the  law. 

There  a chapel  and  the  grounds  upon  which  it  stood  were 
demised  for  a term  of  ninety-nine  years.  When  about  half  of 
this  term  had  yet  to  expire,  the  leasehold  was  sold.  The  pur- 
chasers made  such  structural  alterations  as  were  necessary  to 
convert  the  chapel  into  a cinematograph  theatre.  An  injunction 
was  sought,  on  the  ground  that  what  was  done  was  a breach  of 
covenant  and  also  waste.  After  pointing  out  that  there  was  no 
covenant  prohibiting  the  use  of  the  demised  property  for  the 
contemplated  purpose,  Lord  Loreburn,  L/C. , said  of  the  contem- 
plated changes  ( [1912]  A.C.  at  p.  632)  : “It  is  a question  of  fact 
whether  such  an  act  changes  the  nature  of  the  thing  demised, 
and  regard  must  be  had  to  the  user  of  the  demised  premises 
which  is  permissible  under  the  lease.  ’ ’ 

In  the  Court  of  Appeal,  Buckley,  L.J.,  had  placed  the  matter 
upon  what  appears  to  be  an  entirely  satisfactory  basis.  What 


waste,  because  no  injury  was  being  done  to  the  reversion.  The 
opening  of  new  windows  and  new  doors,  and  the  shifting  of  par- 
titions and  staircases,  having  regard  to  the  condition  of  the 
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building  and  the  length  of  time  the  lease  had  yet  to  run,  could 
not  be  said  to  be  any  injury  to  the  reversion.  “It  would  be 
waste  to  make  such  alterations  as  to  change  the  nature  of  the 
thing  demised.  The  thing  demised  is  premises  which  the  lessee 
may  consistently  with  the  lease  use  for  many  purposes  for  which 
they  are  without  alteration  and  adaptation  not  suitable.  A right 
reasonably  to  alter  and  adapt  is  to  be  implied.  It  may  be  breach 
of  covenant  so  to  alter  the  structure  as  substantially  to  cease  to 
perform  the  covenant  to  support,  uphold,  maintain,  and  so  on, 
the  buildings,  walls,  and  fences  in  good  repair”  ([1911]  2 K.B. 
at  p.  254).  “The  Court  no  doubt  will  look  jealously  to  see 
whether  the  acts  done  are  such  as  to  diminish  the  value  of  the 
reversion”  (p.  25§). 

Applying  this  test  to  cases  such  as  Lewis  v.  Godson,  supra , 
and  the  timber  cases  upon  which  it  is  founded,  it  is  clear  that 
the  removal  of  stones  and  the  clearing  of  timber  from  land  leased 
for  agricultural  purposes,  cannot  be  regarded  as  waste.  The 
purpose  is  contemplated  by  the  lease;  and  the  reversion  is  not 
injured,  but  improved. 

In  Tucker  v.  Linger  (1882),  21  Ch.  D.  18,  and  on  appeal  in 
(1883),  8 App.  Cas.  508,  the  facts  were  not  widely  different 
from  those  in  Lewis  v.  Godson , and  it  is  singular  that  the  case  is 
not  there  mentioned.  In  the  course  of  agriculture,  flints  were 
brought  to  the  surface.  The  tenant  removed  these  and  sold 
them.  He  did  not  argue  that,  apart  from  custom,  he  would 
be  entitled  to  do  so ; but  succeeded  in  establishing  a custom  jus- 
tifying his  conduct.  It  was  apparently  assumed  that,  apart 
. from  custom,  he  would  have  failed. 

That  which  is  suggested  as  the  test,  namely,  is  there  injury 
to.  the  reversion  or  not  ? has  long  been  recognised  as  the  touch- 
stone. The  old  cases  are  collected  in  Doe  dem.  Grubb  v.  Bur- 
lington (1833),  5 B.  & Ad.  507,  which  adopts  the  statement  of 
Richardson,  >C. J. : “The  law  will  not  allow  that  to  be  waste 
which  is  not  any  ways  prejudicial  to  the  inheritance.” 

In  furtherance  of  this  idea,  it  has  always  been  held  that  a 
tenant  has  no  right  ‘ ‘ to  take  the  substance  of  the  estate  by  open- 
ing mines  or  clay  pits ; ” an  exception  being  recognised  where  the 
property  leased  is  being  already  operated  as  a mine  or  clay  pit ; 
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for  there  the  presumption  is,  that  the  tenant  is  intended  to  con- 
tinue to  work  the  mine  or  pit,  leased  to  him,  as  the  landlord  had 
1 done  before.  See  cases  collected  in  Dashwood  v.  Magniac,  [1891] 

! 3 Oh.  306. 

Perhaps  the  most  complete  statement  of  the  law  is  found  in 
the  judgment  of  Buckley,  J.,  in  West  Ham  Central  Charity  Board 
v.  East  London  Waterworks  Co.,  [1900]  1 Oh.  624;  where  he 
states  the  test  of  injury  to  the  reversion  in  practically  the  same 
words  as  in  the  later  judgment  which  has  the  approval  of  the 
Lords. 

In  the  case  at  bar  it  is  established,  I think  beyond  peradven- 
j ture,  that  what  is  proposed  by  the  tenant  will,  in  the  circum- 
stances which  exist,  be  a most  substantial  injury  to  the  reversion. 
Further,  if  it  be  material  to  the  case,  I do  not  think  that  the 
lease  in  any  way  contemplated  any  excavation.  It  contemplated 
a user  of  the  water  lots  as  they  were  at  the  time  of  the  demise. 
If  these  were  unsuitable  for  the  purposes  of  the  Club,  that  was 
the  Club’s  misfortune.  No  right  was  given  to  take  away  the 
sand — something  far  more  analogous  to  the  opening  of  a new 
; mine  than  to  the  prudent  conduct  of  husbandry,  and  in  no 
sense  permissible  under  such  a lease  as  that  in  question. 

The  plaintiffs  are,  therefore,  entitled  to  the  injunction  sought, 
and  to  a reference  as  to  damages,  if  the  parties  cannot  agree 
| upon  an  amount.  It  it  is  desired  to  avoid  a reference,  I am  ready 
to  hear  any  evidence  necessary  to  enable  the  damages  to  be  now 
assessed. 
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Re  McLeod  and  Armstrong. 
Re  Johnson  and  Armstrong. 


Mines  and  Minerals — Recording  of  Mining  Claims — Diseavery — Staking — 
Affidavit  of  Claimant — Necessity  for  Personal  Knowledge — Compliance 
'with  Statutory  Requirements — Mining  Act  of  Ontario,  8 Edw.  VII.  ch. 
21 , secs.  22  (2),  35,  49-56 — TJnsurveyed  Lands — Order  in  Council — 
Application  of  sec.  51  (c),  (d). 

The  Mining  Act  of  Ontario,  8 Edw.  VII.  ch.  21,  does  not  permit  the  affi- 
davit of  discovery  for  the  purpose  of  recording  a claim  to  be  made  on 
information  and  belief;  and  the  fact  that  the  affidavit  of  a claimant  is 
in  fact  true,  as  afterwards  appears,  though  the  facts  he  swore  to  were  not 
within  his  own  knowledge,  will  not  validate  the  claim.  The  affidavit 
must  state  certain  facts,  required  under  the  Act  to  exist,  or  that  certain 
things  have  been  done,  in  order  to  secure  a claim.  There  is  nothing  to 
require  a licensee  to  do  all  these  things  himself  (secs.  22  (2)  and  35  of 
the  Act)  ; but,  before  he  records  his  application,  he  must  swear  to  the 
required  affidavit;  and,  in  view  of  the  provisions  of  secs.  49  to  56,  that 
affidavit  necessarily  includes  a statement  that  the  claim  was  staked  out 
“upon  the  said  discovery,”  and  that  the  distances  and  other  particulars 
shewn  in  the  application  and  sketch  or  plan  are  correct.  The  claimant 
must,  therefore,  satisfy  himself,  not  by  guess-work,  but  by  personal 
knowledge,  and  before  he  makes  his  affidavit,  that  the  Act  has  been 
complied  with. 

Held,  also,  that  the  claims  in  question  here  were  in  unsurveyed  territory. 
Having  regard  to  the  provision  in  the  instructions  appended  to  the  order 
in  council  reopening  portions  of  the  “Gillies  limit”  to  prospecting  and 
staking,  that  claims  must  be  20  acres,  sec.  51  can  apply  only  to  lands 
which  have  been  surveyed  into  640  and  320  acres  (clauses  (c)  and  (d) ) , 
and  to  lands  un surveyed. 

Decision  of  the  Mining  Commissioner  affirmed. 


Appeals  by  E.  F.  Armstrong,  the  respondent  in  two  dis- 
putes, from  the  decision  of  the  Mining  Commissioner,  rendered 
on  the  24th  April,  1913,  reasons  for  which  were  given  as  fol- 


lows : — 


The  disputes  herein  were  transferred  to  me  by  the  Mining 
Recorder  of  the  Coleman  special  mining  division  for  trial. 

By  consent  of  the  parties  and  as  a matter  of  convenience  the 
cases  were  tried  together.  On  the  20th  August,  1912,  E.  F. 
Armstrong,  as  he  alleged,  made  discovery  of  valuable  minerals 
in  place  on  a portion  of  block  2,  in  the  township  of  Coleman, 
in  the  Gillies  timber  limit,  which  lands  were  afterwards  desig- 
nated as  mining  claim  942,  and  on  the  28th  August  and  the 
19th  October  of  the  same  year,  respectively,  Murdoch  McLeod 
and  George  Johnson  filed  disputes  against  the  said  claim.  On 
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the  2nd  August,  1912,  by  an  order  in  council,  approved  by  His 
Honour  the  Lieutenant-Governor,  this  and  other  portions  of 
the  Gillies  timber  limit,  on  the  Montreal  river,  in  the  Coleman 
special  mining  division,  were  ordered  to  be  reopened  for  pros- 
pecting and  staking  out  and  sale  or  lease  under  the  Mining  Act 
of  Ontario  on  and  after  Tuesday  the  20th  day  of  August,  1912, 
and  secs.  21  and  51  of  the  Mining  Act  were  ordered  to 
apply  thereto.  On  the  3rd  August,  1912,  by  instructions 

appended  to  the  said  order  in  council,  the  Minister  of 
Lands  Forests  and  Mines  directed  that  claims  in  blocks 
which  had  not  been  subdivided  should  in  no  case  overlap 
the  boundaries  of  the  block,  that  is,  a claim  should 
be  staked  wholly  within  a particular  block,  and  not  include  any 
portion  of  an  adjoining  block  or  blocks,  and  that  claims  were 
not  to  exceed  twenty  chains  long  from  north  to  south  or  ten 
chains  wide  from  east  to  west.  The  blocks  in  the  Gillies  timber 
limit  were  divided  into  areas  of  a mile  square,  having  stakes 
or  pegs  placed  on  the  north  and  south  boundaries  thereof  at 
intervals  of  ten  chains  and  on  the  east  and  west  boundaries  of 
twenty  chains  apart,  but  the  blocks  were  not  subdivided  into 
quarter  sections  or  subdivisions.  The  block  in  question  at  the 
time  of  staking  consisted  of  one-half  of  the  full  area  of  one 
square  mile,  the  northern  half  having  been  previously  staked 
and  laid  out  as  mining  claims.  While  the  order  in  council 
applied  secs.  21  and  51  of  the  Mining  Act  to  the  Gillies  limit, 
it  is  not  necessarily  conclusive  that  they  are  surveyed  lands. 

S Section  21  simply  states  that  the  Lieutenant-Governor  in  Council 
may  declare  any  locality  to  be  a special  mining  division,  and 
there  is  no  doubt  that  the  Gillies  limit  is  within  the  Coleman 
special  mining  division.  Section  51  states  the  area  of  a mining 
claim  in  unsurveyed  territory,  but  sub-secs,  (c)  and  (d)  of  sec. 
51  do  not  apply  to  this  case,  as  the  block  was  not  subdivided  into 
quarter  sections  or  subdivisions;  and,  consequently,  I treat  it 
as  being  in  unsurveyed  territory.  In  the  case  of  Re  Ledyard 
and  Powers , in  which  judgment  was  given  on  the  23rd  April, 
1913,  I decided  that  lands  within  block  8 of  the  Gillies  limit 
were  unsurveyed  territory,  and  that  sec.  51  (c)  did  not  apply, 
and  my  reasons  therein  are  applicable  to  the  facts  in  this  case. 
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App.  Div.  If,  however,  I am  wrong  in  my  conclusion,  then,  if  the  dis- 


coveries of  the  several  applicants  are  outside  the  limits  of  the 


Armstrong,  lowing  Re  Bard  and  Paquette  (1909),  Mining  Commissioner’s 


The  disputes  of  McLeod  and  Johnson  set  up  priority  of  dis- 


Armstrong.  eovery  and  insufficiency  of  staking  by  Armstrong,  the  recorded 


holder  of  mining  claim  942.  The  application  of  E.  F.  Arm- 
strong states  that  he  made  a discovery  of  valuable  mineral  in 
place  at  2 minutes  past  12  a.m.  of  the  20th  August,  1912,  and 
his  application  was  received  as  No.  942;  that  of  Murdoch  Mc- 
Leod alleges  discovery  at  5 minutes  past  12  a.m.  of  the  20th 
August,  1912,  and  his  application  was  received  as  No.  9471/9; 
and  Johnson  purported  to  discover  valuable  minerals  in  place 
at  5 minutes  past  12  a.m.  of  the  same  day,  and  filed  his  applica- 
tion as  No.  1022,  all  of  the  parties  claiming  to  have  staked  the 
south-east  quarter  of  the  east  half  of  the  south-west  quarter  of 
block  2.  I shall  not  attempt  to  establish  priority  of  discovery  as 
between  Armstrong’s  discovery  at  2 minutes  past  12  and  Mc- 
Leod’s and  Johnson’s  at  5 minutes  past  12,  and  their  respective 
claims  must  stand  or  fall  upon  the  sufficiency  of  their  staking. 

The  No.  2 posts  of  their  respective  stakings  are  together,  but 
in  other  respects  the  situation  of  their  stakes  is  not  at  exactly 
the  same  point,  and  I am  unable  to  determine  whether  the  lands 
so  staked  are  within  the  lands  applied  for,  but  I find  that  the 
respective  discoveries  are  within  the  several  stakings.  Having 
decided  that  the  aliquot  part  of  the  said  block  as  staked  is 
unsurveyed  territory,  the  fact  that  the  land  staked  is 
not  wholly  within  the  area  applied  for  will  not  invalidate  the 
respective  stakings,  if  I am  satisfied  of  the  identification  of  the 
stakes  and  the  real  situation  of  the  property  as  staked,  and  with 
this  I am  satisfied.  I also  find  that  they  had  a sufficient  tie- 
line for  the  purpose  of  their  staking  and  identification  of  their 
claims. 

Then  as  to  the  sufficiency  of  McLeod ’s  staking.  Mr.  McLeod, 
who  is  an  old  and  experienced  prospector,  was  very  candid  in 
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claims  as  applied  for,  although  within  the  boundaries  as  actu- 
ally staked  out  on  the  ground,  the  claims  would  be  invalid,  fol- 
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perty  applied  for.  He  stated  that  at  5 minutes  past  12  he  had 
erected  his  discovery  post  on  a discovery,  the  neighbourhood  of 
which  he  had  been  familiar  with,  and  from  there  he  pro- 
ceeded to  his  No.  1 post,  a distance  of  approximately  720 
ft.,  on  the  way  blazing  what  trees  were  available.  He  stated 
that  there  was  very  few  trees  that  he  could  blaze,  and  that 
possibly  not  more  than  three  in  number  were  so  marked,  nor 
did  he  place  any  pickets  or  other  monuments  to  define  the 
direction  between  his  discovery  and  his  No.  1 post.  The  blaz- 
ing done,  he  admitted,  was  quite  insufficient  to  identify  the 
position  of  his  discovery  post  from  his  No.  1.  After  reaching 
his  No.  1 post,  he  erected  it  and  inscribed  upon  it  what  was 
required  by  the  Mining  Act.  He  had  left  a conveyance  in 
charge  of  Peter  Graham  on  the  Silver  Bar  property,  just  north 
of  the  Kerr  Lake  branch  of  the  Temiskaming  and  Northern 
Ontario  Railway,  and  immediately  proceeded  to  Haileybury, 
arriving  there,  he  thought,  and  also  in  the  opinion  of  Graham, 
between  1.30  and  1.45  a.m.  of  the  20th.  They  had  a fast  horse ; 
but,  notwithstanding  that  they  made  as  much  haste  as  possible 
under  the  circumstances,  considering  that  it  was  a dark  night, 
they  found  Armstrong  waiting  outside  the  recording  office  when 
they  reached  there.  It  was  arranged  that  they  should  have  num- 
bers in  the  order  of  their  reaching  the  recording  office,  and  in  that 
order  the  applications  would  be  received  after  the  doors  were 
opened  at  8.30  o’clock,  so  that  McLeod’s  application  would 
necessarily  be  received  subsequent  to  that  of  Armstrong,  and  he 
received  filing  number  947%.  Prior  to  leaving  for  Haileybury, 
McLeod  had  arranged  with  R.  Montgomery  to  go  around  the 
claim  and  see  that  the  posts  were  properly  erected  and  the 
claim  staked  in  accordance  with  the  Mining  Act  and  report 
to  him  at  Haileybury.  This  Montgomery  did,  going  to  his  No. 
1,  then  to  his  No.  2 and  saw  it  planted;  from  there  he  went  to 
No.  3,  and  met  J.  Peria,  who  had  been  instructed  to  plant  it, 
shewed  him  where  to  put  the  post,  and  on  the  way  between  the 
posts  blazed  the  lines  where  he  could,  getting  through  his  oper- 
ations about  3.30  in  the  morning,  and  then  he  went  to  Hailey- 
bury, met  McLeod,  and  reported  what  he  had  seen  and  done.  No 
evidence  was  given  as  to  who  erected  the  No.  2 or  No.  4 post,  nor 
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was  Peria  called  to  say  that  he  had  properly  erected  No.  3. 
However,  Montgomery  was  also  an  experienced  prospector,  and 
felt  satisfied  that  the  claim  had  been  properly  staked,  and  so 
reported  to  McLeod  previous  to  the  time  when  the  latter  made 
his  affidavit  of  discovery  and  application.  McLeod  did  not  see 
his  posts  Nos.  2,  3,  and  4,  or  see  the  lines  blazed,  and  I have  only 
the  evidence  of  Montgomery  that  this  was  sufficiently  done  by 
himself;  so  that,  when  McLeod  took  his  affidavit  of  discovery 
and  staking,  he  was  relying  upon  the  statement  of  his  man  Mont- 
gomery as  to  what  had  been  done  after  he  left  the  claim. 


I shall  now  consider  the  facts  attending  Johnson’s  staking. 
He  adopted  the  more  leisurely  method  of  appropriating  the 
claim,  being  sufficient  unto  himself,  and  completed  -the  staking 
personally,  making  his  discovery  at  5 minutes  past  12,  and  suc- 
ceeded in  placing  his  application  on  file  as  number  1022,  sub- 
sequent to  that  of  McLeod  and  Armstrong.  His  application 
asks  for  the  same  lands  as  previously  applied  for  by  the  afore- 
said parties.  After  erecting  his  discovery  post  and  properly 
inscribing  it,  he  blazed  a line  to  his  No.  1 ; from  there  he  pro- 
ceeded to  No.  2,  blazing  on  the  way,  made  a post  there,  wrote 
upon  it  and  erected  it;  then  blazed  to  No.  3,  made  a post  and 
planted  it;  and  from  there  went  to  No.  4,  blazing  the  line  be- 
tween 3 and  4 as  he  went  along,  and  erected  his  No.  4 post;  then 
blazed  from  4 to  1. 

The  three  claims  in  question  are  supposed  to  adjoin  a sur- 
veyed claim  known  as  the  Green  property. 

It  was  about  15  minutes  to  3 when  Armstrong  reached  his 
tent  on  the  Neilly  claim,  immediately  to  the  north,  having  con- 
cluded the  staking,  it  having  taken  him  about  two  hours  and  a 
half,  and  from  there  he  left  for  Haileybury,  where  he  filed  his 
claim  as  before  mentioned.  Neither  McLeod  nor  Johnson  nor 
any  witnesses  called  on  their  behalf  saw  Armstrong  on  the 
claim  that  night.  After  the  staking,  Johnson  visited  the  pro- 
perty, and  discovered  that  Armstrong’s  vein  had  been  worked 
upon  after  the  staking;  and,  although  there  is  no  positive  evi- 
dence of  the  time,  I should  suppose,  since  the  McLeod  dispute 
was  filed  on  the  28th  August,  that  the  work  done  on  the  pro- 
perty was  subsequent  to  that  date.  This  of  itself  was  a highly 
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improper  thing  to  do,  if  it  was  done  by  Armstrong  or  through 
his  instructions,  as  an  inspection,  if  ordered,  could  not  verify 
the  actual  condition  of  the  discovery  at  the  time  it  was  made. 
Then  how  did  Armstrong  stake  the  claim?  His  was  an  organ- 
ised staking,  mostly  done  through  his  deputies,  Henry  Holmes 
being  placed  at  No.  1,  W.  H.  Smith  at  No.  2,  John  Barker  at 
No.  3,  and  George  Mahrle  at  No.  4,  and  Armstrong  himself  made 
the  discovery  and  planted  the  discovery  post.  He  had  taken 
with  him  to  the  claim  Messrs.  Smith,  Holmes,  and  Barker,  but 
picked  up  Mahrle,  who  was  in  the  neighbourhood  and  said  that 
he  was  open  for  a job.  All  of  these  men  took  their  positions  at 
their  respective  posts.  The  discovery  post  is  about  150  feet  east 
of  No.  2 post,  and  near  the  southern  boundary  of  the  claim,  and 
Armstrong  says  that  he  saw  Smith  erect  that  post.  He  had 
arranged  with  Holmes  that  £he  latter  should  plant  his  post  at  5 
minutes  after  12  and  signify  the  planting  by  swinging  a lantern 
across  his  knees,  and  this  Holmes  did,  within  sight  of  Smith, 
who  was  standing  at  or  near  the  claim.  Both  Smith  and  Arm- 
strong said  that  they  saw  each  other  at  the  time  the  signal  was 
given,  and  the  latter  replied  to  Smith  by  a similar  signal,  which 
signified  that  he  had  received  the  notice  arranged  for.  Then 
Barker  was  at  No.3  post  within  about  200  feet  of  where  Armstrong 
was,  and  the  latter  heard  some  one  chopping,  and  assumed  that 
it  was  Barker  making  the  post  and  planting  it  as  instructed; 
and  the  latter,  on  his  way  back  from  No.  3 post,  passed  within 
25  or  30  feet  of  where  Armstrong  was  standing,  but  they  did 
not  address  each  other.  Mahrle  says  he  put  up  No.  4 at  5 min- 
utes past  12  according  to  his  watch,  and  did  not  see  Armstrong 
again  that  day.  After  Armstrong  had  ereccted  his  discovery 
post,  received  the  signal  from  Holmes,  had  seen  Smith  put  in 
No.  2,  and  heard  what  he  assumed  to  be  Mahrle  chopping  'at  No. 
3,  he  left  on  his  way  for  Haileybury,  passed  No.  4 pos’t  on  his 
way  out  and  inspected  it,  and  reached  his  conveyance,  which 
was  at  a stable  on  a mining  claim  on  the  property  he  was  stak- 
ing, and  immediately  drove  to  Haileybury,  reaching  there  be- 
fore McLeod,  although  McLeod  had  a fast  horse  and  drove 
quickly  and  left  the  claim  immediately  after  he  had  erected  his 
discovery  and  No.  1 post.  However,  I am  not  finding  priority 
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on  the  question  of  time,  as  it  was  suggested  that  Armstong  took 
a short  cut  and  could  have  reached  Haileybury  before  McLeod 
and  not  be  seen  by  McLeod  on  the  way  there.  The  evidence  was 
not  very  definite  that  he  had  taken  any  other  road  than  that 
driven  over  by  McLeod,  and  the  latter  stated  that  they  were  not 
passed  by  any  person  on  their  way  to  Haileybury.  Before 
Armstrong  left  the  property,  he  saw  Smith  and  Holmes  start 
to  blaze.  It  was  remarkable  how  much  Armstrong  saw  on  a 
dark  night  on  20  acres  of  land,  and  the  position  he  took  up  that 
would  allow  him  to  command  a view  of  Holmes’s  signal  and  the 
sound  of  Barker’s  chopping  and  be  within  sight  of  Smith’s  plant- 
ing of  No.  2 post,  was  to  say  the  least  a strategic  one,  but  I have 
no  reason  to  doubt  Armstrong ’s  veracity,  and  do  not  question  it. 
The  only  personal  knowledge  Armstrong  had  of  his  staking  was 
that  his  discovery  post  was  planted;  that  his  No.  2 post  was  put 
up,  that  his  men  had  started  to  blaze  the  lines,  and  that  No.  4 
was  in  its  proper  position,  as  he  had  previously  given  instruc- 
tions. He  did  not  visit  his  No.  3 post,  but  assumed  from  the 
sounds  he  heard  that  it  was  in  position,  nor  did  he  feel  it  neces- 
sary, although  the  man  instructed  to  put  it  up  passed  within  25 
or  30  feet  of  him,  to  ask  if  the  post  had  been  properly  inscribed 
and  erected  in  its  proper  position.  The  question  of  the  bona 
fides  of  the  discoveries  on  the  three  properties  is  not  disputed, 
so  that  I am  assuming  from  the  evidence  given  and  from  the 
silence  of  the  disputants  that  all  discoveries  are  within  the 
meaning  of  the  Mining  Act. 

As  between  the  man  who  swears  his  affidavit  of  discovery  be- 
fore being  informed  by  his  agent  or  agents  that  the  claim  had 
been  staked,  and  one  who  makes  the  affidavit  after  being  so 
informed,  and  the  facts  attending  the  Armstrong  staking,  there 
can  be  no  difference  as  far  as  the  application  of  the  Act  is  con- 
cerned. If  so,  where  is  the  line  to  be  drawn?  The  commercial 
world  encourages  organised  labour  and  expeditious  business 
methods,  but  the  discovery  of  valuable  minerals  in  place 
and  the  staking  of  its  confines  cannot  be  deputised  except  by  one 
licensee  staking  on  behalf  of  another  licensee,  and  must  be  done 
by  the  one  who  makes  the  affidavit  of  discovery.  I think  it  is 
a reasonable  construction  of  the  Act  to  say  that  the  discoverer 
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may  be  assisted  in  the  staking,  but  be  must  remain  at  the  staking 
until  it  is  an  accomplished  fact,  and,  from  personal  inspection 
of  the  posts  and  the  other  requisites  of  staking,  become  seized 
of  what  he  is  required  to  make  oath  to  in  the  affidavit  of  dis- 
covery and  staking. 

Counsel  for  Armstrong  argued  that  what  he  did  amounted  to 
superintendence,  under  the  authority  of  Re  McNeil  and  Plotke 
(1907),  Mining  Commissioner  ’s  Cases  144,  146.  I do  not  think 
so.  If  superintendence  is  permitted  by  the  Mining  Act,  there 
cannot  be  such  by  a licensee  who  is  directing  the  staking,  if  he 
leaves  the  claim  before  its  actual  accomplishment.  There  was 
no  superintendence  of  the  blazing — a necessary  requirement  of 
the  Act — nor  a personal  knowledge  that  the  boundaries  had  been 
so  blazed,  nor  was  an  inspection  made  of  the  No.  1 or  No.  3 post. 
To  condition  oneself  to  swear  to  actual  facts  from  a knowledge 
based  upon  signs  and  sounds  would  be  perilous  to  the  deponent. 
Suppose  Montgomery  deliberately  lied  to  McLeod  when  he  told 
him  that  the  staking  had  been  done,  or  that  Armstrong  was  de- 
ceived in  the  sounds  that  led  him  to  believe  that  Barker  had  put 
up  his  No.  3 post,  or  mistook  the  light  of  another  for  Holmes’s 
signal,  or  that  Smith  and  Holmes  had  decided  not  to  blaze  the 
lines,  would  not  the  affidavit  be  untrue?  And,  if  these  admis- 
sions were  not  afterwards  found  out,  an  innocent  and  diligent 
prospector,  who  properly  discovered  and  staked,  would  lose  the 
fruits  of  his  labour.  It  is  not  enough  that  what  is  sworn  to 
turns  out  to  be  true ; it  must  be  known  to  be  true  at  the  time  the 
affidavit  is  sworn,  and  hearsay  evidence  is  insufficient.  If  the 
maker  of  the  affidavit  was  not  personally  seized  of  the  facts,  his 
affidavit  should  say  that  he  verily  believed,  etc. ; but  the  affi- 
davit of  discovery  requires  him  to  say  that  it  was  staked,  etc. 
What  I have  said  in  Re  Sloan  and  Taplin  and  Re  Ledyard  and 
Powers  in  regard  to  prerequisite  knowledge  before  the  affidavit 
of  discovery  is  taken,  can  be  applied  here. 

I,  therefore,  must  dismiss  the  dispute  of  Murdoch  McLeod 
and  allow  that  of  George  Johnson,  and  adjudge  the  staking  of  E. 
F.  Armstrong,  now  embraced  in  mining  claim  942-C,  to  be 
invalid,  and  his  application  cancelled. 

As  to  the  disposition  of  costs:  if  the  cases  had  been  tried 
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separately,  McLeod  would  have  been  ordered  to  pay  Armstrong 
the  costs  of  the  action;  and  in  the  second  action  Armstrong 
would  have  been  liable  to  Johnson  for  costs;  hut,  as  they  were 
tried  together,  and  heretofore  the  methods  adopted  for  staking 
as  shewn  in  these  cases  had  not  been  passed  upon,  I will  make  no 
order  as  to  costs  as  between  the  parties. 

I order  that  the  dispute  filed  by  Murdoch  McLeod  herein  be 
dismissed  and  removed  from  the  files  of  the  recording  office  at 
Haileybury. 

I further  order  that  the  dispute  filed  by  George  Johnson 
against  E.  F.  Armstrong,  recorded  holder  of  mining  claim 
942-C,  being  the  south-east  quarter  of  the  east  half  of  the  south- 
west quarter  of  block  2,  in  the  Gillies  limit,  in  the  township  of 
Coleman,  be  allowed,  and  that  the  said  George  Johnson  be  re- 
corded for  the  lands  staked  by  him,  and  I direct  that  the  stak- 
ing of  the  said  E.  F.  Armstrong  be  declared  invalid,  and  that  his 
application  therefor  be  cancelled. 

And  I make  no  order  as  to  costs. 


September  18.  The  appeals  were  heard  by  Meredith,  C.  J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  R.  Smyth , K.C.,  for  the  appellant,  argued,  first,  that 
Armstrong’s  staking  of  the  mining  claim  in  question  was  a valid 
one  under  the  Act.  Though  Armstrong,  at  the  time  of  making 
the  affidavit  in  regard  to  staking  his  claim,  as  required  by  the 
Mining  Act,  did  not  know  the  facts  stated  therein  to  be  true,  yet 
the  statements  were  true  in  fact,  and  therefore  the  affidavit 
should  have  been  accepted,  and  Armstrong  should  have  been 
awarded  the  claim,  as  being  the  staker,  he  having  been  the  first 
to  arrive  at  the  Recorder’s  office:  Re  Smith  and  Hill  (1909), 
Mining  Commissioner’s  Cases  349,  19  O.L.R.  577.  Secondly, 
counsel  contended  that  the  evidence  shewed  that  J ohnson ’s 
staking  was  invalid,  as  his  discovery  post  was  not  on  the  mining 
claim  in  question. 

A.  G.  Slaght,  for  the  respondents,  the  disputants. 

October  22.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — It  was  gravely  argued  before  this  Court  that  an 
affidavit  which  the  appellant  did  not  know  to  be  true  when 
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sworn  to,  was  unexceptionable,  if  afterwards  it  was  found  that 
the  facts  stated  had  been  correctly  guessed  at.  Needless  to  say 
this  proposition  was  advanced  in  support  of  a mining  claim. 

This  is  a new  departure  in  affidavit-making,  and,  if  accepted, 
would  simplify  the  acquisition  of  claims  by  allowing  a pro- 
spector, who  finds  valuable  mineral  in  place,  to  quit  the  ground, 
and,  having  left  others  to  do  the  staking,  to  make  the  necessary 
affidavit  in  the  pious  hope  that  their  work  will  justify  the  oath 
upon  which  he  secures  his  claim. 

Apart  from  the  morality  or  immorality  of  the  suggestion, 
and  leaving  aside  for  the  moment  the  words  of  the  Mining  Act, 
there  are  two  reasons  which  plainly  render  any  such  method  of 
dealing  with  the  requisite  oath  impossible. 

It  would  enable  a prospector  to  blanket  claims  and  permit 
him,  if  he  were  sufficiently  active,  to  go  back  upon  the  ground 
and  stake  out  claims  to  correspond — a reversal  of  the  universal 
practice,  as  I understand  it,  of  taking  up  mining  claims. 

Secondly,  if  the  registration  is  attacked,  and  it  is  open  to 
the  deponent  to  substitute,  for  his  original  statement,  proof  by 
others  that  that  of  which  he  was  ignorant  was,  by  a happy 
chance,  true,  then  he  displaces  his  own  affidavit  as  proof,  and 
relies  on  what  the  statute  does  not  admit  as  primary  evidence 
to  secure  the  claim.  He  thus  holds  his  position  against  others 
until  he  can  get  the  proof,  or,  if  there  is  no  contest,  then  he  shuts 
out  others  by  a device  not  permitted  by  the  Mining  Act. 

Best,  in  his  work  on  Evidence,  11th  ed.,  p.  43,  puts  upon 
the  same  plane  as  perjury  a statement  which  the  witness  knows 
to  be  false  and  one  of  which  he  knows  himself  to  be  ignorant. 

The  Mining  Act  does  not  permit  the  affidavit  to  be  made  on 
information  and  belief — no  doubt,  because  the  statements  are 
intended  to  be  made  by  one  who  can  speak  at  first  hand,  and 
probably  having  in  view  the  undesirability  of  founding  a pro- 
perty right  on  statements  which  are  not  really  evidence,  as 
pointed  out  by  Lord  Justice  Cotton  in  Gilbert  v.  Endean  (1878), 
9 Ch.D.  259,  at  pp.  268,  269.  I do  not  know  that  it  is  necessary  to 
add  anything  to  the  reasons  given  by  the  learned  Mining  Com- 
missioner, in  which  I quite  agree,  for  disallowing  the  appellant’s 
claim.  The  real  objection  to  the  method  pursued  is,  that  the 
affidavit  must  state  certain  matters  of  fact,  required  under  the 
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Mining  Act  to  exist,  or  be  done,  in  order  to  secure  a claim,  i.e., 
the  discovery  of  valuable  mineral  in  place,  the  situation  of  the 
discovery  post,  the  length  of  the  outlines,  the  staking  done,  the 
lines  cut  and  blazed,  the  possession  of  a miner’s  license,  and  the 
absence  of  anything  on  the  land  to  indicate  that  the  lands  were 
not  open  for  staking. 

There  is  nothing  to  require  a licensee  to  do  all  these  acts 
himself:  see  8 Edw.  VII.  ch.  21,  sec.  22,  sub-sec.  2,  and  sec.  35; 
but,  before  he  records  his  application,  he  must  swear  to  the 
required  affidavit;  and,  in  view  of  the  provisions  of  secs.  49 
to  56,  that  affidavit  necessarily  includes  a statement  that  the 
claim  was  staked  out  “upon  the  said  discovery,”  and  that  “the 
distances  given  in  such  application  and  sketch  or  plan  are  as 
accurate  as  they  could  reasonably  be  ascertained,  and  that  all 
the  other  statements  and  particulars  set  forth  and  shewn  in 
the  said  application  and  sketch  or  plan  are  true  and  correct.” 

The  claimant  can  and  must,  therefore,  satisfy  himself,  not 
by  guess-work,  but  by  personal  knowledge,  and  before  he  makes 
his  affidavit,  that  the  Act  has  been  complied  with. 

I agree  with  the  conclusion  reached  that  the  lands  are  unsur- 
veyed. Having  regard  to  the  provision  in  the  instructions  that 
claims  must  be  20  acres,  sec.  51  can  only  apply  to  lands  which 
have  been  surveyed  into  640  and  320  acres  (clauses  (c)  and 
(d)),  and  to  lands  unsurveyed.  In  both  of  these  cases,  claims 
limited  to  this  area  are  to  be  staked.  The  instructions  appended 
to  the  order  in  council  opening  the  lands  in  question  to  prospect- 
ing and  staking  distinguish  between  the  ‘ ‘ claims  or  locations  al- 
ready surveyed”  and  “claims  on  the  blocks  which  have  not 
been  subdivided ; ’ ’ and  all  three  claims  in  question  here  are  part 
of  block  2. 

The  main  appeal  of  the  appellant,  Armstrong,  should  be  dis- 
missed with  costs. 

His  appeal  against  Johnson’s  claim  is  brought  by  him  as  a 
licensee  under  sec.  63.  I can  see  no  ground  for  interfering  with 
the  learned  Mining  Commissioner’s  decision  in  favour  of 
Johnson,  who  appears  to  have  complied  with  all  the  require- 
ments of  the  Mining  Act;  and  I think  this  appeal  should  also 
be  dismissed  with  costs. 


Appeals  dismissed  with  costs. 
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[LENNOX,  J.] 

Porterfields  v.  Hodgins. 

Assig nrruncs  and  Preferences — Assignment  for  General  Benefit  of  Creditors 
— Wages-claims — Sale  and  Assignment  of,  before  General  Assignment — 
Preference  or  Priority  of  Payment  by  General  Assignee — Assignability 
of  Claims' — Wages  Act , TO  Edio.  VII.  ch.  72,  sec.  3 — 1 Geo.  V.  ch.  25, 
sec.  45. 

The  purchaser  and  assignee  of  wages-claims  of  employees  of  a person  or 
company  who  has  made  a general  assignment  for  the  benefit  of  creditors, 
is  entitled  under  the  Wages  Act,  1910,  10  Edw.  VII.  eh.  72,  sec.  3,  to 
be  paid  by  the  general  assignee,  out  of  the  assets,  the  amounts  due  to  his 
assignors,  to  the  extent  of  three  months’  wages,  in  priority  to  the  ordin- 
ary or  general  creditors  of  the  company,  notwithstanding  that  the 
wages-claims  were  purchased  and  the  assignment  thereof  made  before 
the  assignment  by  the  company. 

The  statute  is  for  the  benefit  and  security  of  the  workman  or  employee; 
and  the  right  given  by  it  is  one  that  may  be  assigned:  sec.  45  of  the 
Conveyancing  and  Law  of  Property  Act,  1 Geo.  V.  ch.  25. 

The  Wasp  (1867),  L.E.  1 Ad.  & Ecc.  367,  applied  and  followed. 


1913 

Oct.  24. 


Action  by  the  assignee  of  the  wages-claims  of  a number  of 
employees  of  the  Goderich  Wheel  Rigs  Limited,  an  incorpor- 
ated company,  against  the  assignee  for  the  general  benefit  of 
creditors  of  that  company,  for  a declaration  that,  under  the  pro- 
visions of  the  Wages  Act,  10  Edw.  VII.  ch.  72,  the  plaintiff  was 
entitled  to  be  paid  the  amount  of  the  wages-claims  assigned  to 
him,  in  priority  to  the  ordinary  or  general  creditors  of  the  com- 
pany. 

September  30.  The  action  was  tried  at  Goderich  before 
Lennox,  J.,  without  a jury. 

M.  K.  Cowan , K.C.,  and  Charles  Garrow,  for  the  plaintiff. 

W.  Proudfoot,  K.C.,  for  the  defendant. 

October  24.  Lennox,  J. : — The  defendant  is  assignee  for  the 
general  benefit  of  the  creditors  of  the  Goderich  Wheel  Rigs 
Limited,  an  incorporated  company.  The  assignment  was  exe- 
cuted on  the  17th  May,  1913.  On  the  21st  April,  1913,  nearly 
one  hundred  of  the  employees  of  this  company,  having  various 
sums  owing  them  for  wages  payable  that  day,  sold  and  assigned 
their  respective  claims  to  the  plaintiff  for  valuable  considera- 
tion. 
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the  company;  hut  the  plaintiff  claims  that  under  the  provisions 
of  the  Wages  Act,  1910,  10  Edw.  VII.  ch.  72,  he  is  entitled  to  be 
paid  in  priority  to  the  ordinary  or  general  creditors  of  the  com- 
pany.* No  direct  authority  has  been  referred  to,  and  it  is  said 
that  the  question  is  a new  one. 

The  objections  urged  by  the  defence  are:  that,  the  wages 
having  been  purchased  and  the  assignment  thereof  obtained 
before  the  date  of  the  assignment  for  the  general  benefit  of  cre- 
ditors, the  right  to  preferential  treatment  did  not  then  exist, 
and  cannot  be  taken  to  be  vested  in  the  plaintiff ; and  that  this 
right  is  not  assignable. 

It  is  admitted  that  the  wages  in  question  were  earned  within 
three  months,  and  the  assignors  of  the  plaintiff  were  all  in  the 
employment  of  the  company  within  one  month  next  before  the 
assignment  for  creditors.  It  is  also  stated  and  admitted  that, 
after  the  sale  to  the  plaintiff,  some  of  these  wage-earners  were 
again  in  the  employment  of  the  company,  and  that  they  also 
claim  in  priority  to  general  creditors  for  these  subsequent  earn- 
ings. In  no  case,  however,  do  the  claim  of  the  plaintiff*  and 
the  subsequent  claim  of  the  employee  together  amount  to  as 
much  as  three  months’  wages. 

I am  unable  to  see  why  the  plaintiff  should  not  enjoy  all  the 
rights  and  advantages  which  his  assignor  would  have  enjoyed 
had  he  retained  his  wages-claim. 

It  is  not  a new  right  arising  after  the  assignment  for  credi- 
tors, but  a statutory  security,  always  existing  during  the  ser- 
vice, which  may  or  may  not  have  to  be  enforced,  and  is  always 
available  in  case  of  need;  it  is  a statutory  lien  upon  the  assets 
of  the  employer,  as  a mortgage  is  a lien  upon  land  of  the  mort- 
gagor, a lien  though  the  land  may  never  have  to  be  resorted  to 
for  payment.  There  is  nothing  personal  about  it.  It  is  not  that 

^Section  3 of  the  Act:  “Where  an  assignment  is  made,  for  the  general 
benefit  of  creditors,  of  any  real  or  personal  property,  the  assignee  shall 
pay,  in  priority  to  the  claims  of  the  ordinary  or  general  creditors  of  the 
assignor,  the  wages  of  all  persons  in  the  employment  of  the  assignor  at 
the  time  of  the  making  of  the  assignment,  or  within  one  month  before  the 
making  thereof,  not  exceeding  three  months'’  wages,  and  such  persons  shall 
rank  as  ordinary  or  general  creditors  for  the  residue,  if  any,  of  their 
claims.” 
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the  wage-earner  may  rank  upon  the  estate  or  collect  from  the 
assignee,  but  that  (10  Edw.  VII.  ch.  72,  sec.  3)  “the  assignee 
shall  pay,  in  priority  . . . the  wages  of  all  persons  in  the 

employment  of  the  assignor/’  etc.;  and  sec.  45  of  the  Convey- 
ancing and  Law  of  Property  Act,  1 Geo.  V.  ch.  25,  embodying 
a policy  which  we  adopted  in  Ontario  in  1872  (35  Viet.  ch.  12), 
expressly  provides  that  an  assignment  shall  “pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action  . . . and  all 

legal  and  other  remedies  for  the  same.” 

In  the  American  and  English  Encyclopaedia  of  Law,  2nd 
ed.,  vol.  2,  p.  1084,  it  is  said:  “By  a complete  assignment  of  a 
chose  in  action  the  whole  interest  of  the  assignor  in  the  thing 
assigned  passes  to  the  assignee,  and  also  the  security  for  the 
debt,  for  it  is  a familiar  and  well-settled  rule  of  law  that  the 
assignment  of  a debt  carries  with  it  every  remedy  and  security 
for  such  debt  available  by  the  assignor  as  incident  thereto,  al- 
though they  are  not  specially  named  in  the  instrument  of  as- 
signment/’ and,  after  citing  a number  of  authorities,  princi- 
pally American,  it  is  added,  at  p.  1087 : “If  a mortgagee  assigns 
a debt,  to  secure  the  payment  for  which  a mortgage  is  given, 
whether  the  same  be  done  before  or  after  forfeiture,  the  equit- 
able interest  of  the  mortgagee  passes  to  the  assignee.” 

The  case  of  The  Wasp  (1867),  L.R.  1 Ad.  & Ecc.  367,  clearly 
illustrates  this  principle.  The  statute  24  Viet.  eh.  10  gives  the 
Court  of  Admiralty  jurisdiction  to  entertain  a claim  for  the 
building  or  repair  of  a vessel,  if  at  the  time  the  suit  is  insti- 
tuted the  vessel  is  under  arrest.  This  claim  was  for  building, 
and  the  vessel  was  under  arrest;  but  before  the  arrest  the  plain- 
tiffs assigned  this  claim  to  bankers,  on  behalf  of  whom  they  now 
sued  as  bare  trustees;  and  after  this  assignment  they  became 
bankrupt.  It  was  argued,  as  here,  that  at  the  time  of  the  as- 
signment to  the  bank  the  plaintiffs  had  no  claim  against  the 
vessel,  as  it  was  not  then  under  arrest ; that  no  such  right  there- 
fore passed  to  the  bank,  and  that  therefore  it  subsequently 
passed  to  the  trustees  for  creditors.  Dr.  Lushington  said : ‘ ‘ The 
objection  ...  is,  that  at  the  time  of  the  assignment  to  the 
bank  the  plaintiffs  had  no  claim  against  the  vessel  to  assign, 
as  they  had  not  commenced  proceedings  against  her  . . . and 
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could  not  commence  proceedings  by  reason  of  the  vessel  not 
being  under  arrest ; that  the  claim  against  the  vessel  did  not  ac- 
crue until  after  the  plaintiffs  had  executed  the  deed  in  favour  of 
their  creditors,  and  consequently  that  the  claim  passed  to  the 
trustees  for  the  creditors.  It  seems  to  me,  however,  that  the 
assignment  by  the  plaintiffs  to  the  bank  of  the  causes  of  action 
would  carry  with  it  all  right  of  action  to  recover  the  debt,  in- 
cluding any  right  for  that  purpose  to  proceed  against  the  vessel 
which  might  then  be,  'as  it  were,  inchoate,  but  which  might  sub- 
sequently be  complete. 99 

The  statute  is  for  the  benefit  and  security  of  the  workman. 
Why  should  he  not  be  allowed  to  obtain  full  value  of  his  earn- 
ings? Why  should  he  be  compelled,  in  case  of  stress,  to  sell  out 
for  tithe  of  what  is  coming  to  him  ? 

McLarty'  v.  Todd  (1912),  4 O.W.N.  172;  Heyd  v.  Millar 
(1898),  29  O.R.  735 ; Beif  eld  v.  International  Cement  Co.  (1898), 
79  111.  App.  318,  at  p.  323;  In  re  Westlund  (1900),  99  Fed. 
Repr.  399,  at  p.  400;  Wilson  v.  Voble  (1910),  13  W.L.R.  290; 
Arluthnot  Co.  v.  Winnipeg  Manufacturing  Co.  (1906),  16  Man. 
L.R.  401;  National  Supply  Co.  v.  Horrolin  (1906),  16  Man. 
L.R.  472;  and  In  re  Brown  (1870),  4 Benedict  (Dist.  Ct.  N.Y.) 
142,  may  be  referred  to.  The  Beif  eld  and  other  American  cases 
generally  turn  upon  provisions  in  their  statutes  which  are  not 
in  ours. 

There  will  be  judgment  for  the  plaintiff  with  costs,  declar- 
ing that  he  is  entitled  to  rank  as  a preferred  creditor.  I think 
that  the  defendant  acted  in  good  faith,  and  was  quite  justified 
in  awaiting  the  judgment  of  the  Court  before  adopting  this 
construction. 
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[APPELLATE  DIVISTOX  ] 

Palo  v.  Canadian  Northern  R.W.  'Co. 


Railivay — Animal  Killed  on  Track — Finding  of  Fact  of  Trial  Judge — Re- 
versal by  Appellate  Court — Railway  Act,  R.8.C.  1906,  ch.  37,  sec.  294 
(4)  (9  & 10  Edw.  VII.  ch.  50,  sec.  8) — Animal  Pasturing  on  Owner’s 
Land  Adjoining  Track — Neglect  by  Railway  Company  of  Duty  to 
Fence — “At  Large” — Negligence  of  Owner. 

The  plaintiff’s  claim  was  for  damages  for  loss  of  a horse  which  got 
from  his  land  upon  the  defendants’  tracks,  the  defendants  not  having 
put  up  a fence  between  that  land  and  their  right  of  way,  and  was  so 
injured  that  it  had  to  be  destroyed:  — 

Held,  upon  the  evidence,  reversing  the  finding  of  fact  of  the  trial  Judge, 
that  the  injury  was  caused  by  a train  of  the  defendants. 

Beal  v.  Michigan  Central  R.R.  Co.  (1909),  19  O.L.R.  502,  referred  to  as 
authority  for  the  reversal  by  an  appellate  Court  of  the  decision  of  the 
trial  tribunal. 

Held,  also,  that  the  horse,  when  on  the  plaintiff’s  land,  was  not  “at  large,” 
within  the  meaning  of  the  Railway  Act,  R.iS.’C.  1906,  ch.  37,  sec.  294 
(4),  as  enacted  by  9 & 10  Edw.  VII.  eh.  50,  sec.  8;  the  plaintiff  was 
guilty  of  no  negligence  in  allowing  the  horse  to  pasture  upon  his  own 
land;  and  it  was  the  duty  of  the  defendants  to  maintain  a fence  between 
that  land  and  the  right  of  way. 

McLeod  v.  Canadian  Northern  R.W.  (1908),  18  O.L.R.  616,  9 Can. 

Ry.  Cas.  39,  referred  to  with  approval. 

Judgment  of  the  District  Court  of  the  District  of  Thunder  Bay  reversed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Judge  of 
the  District  Court  of  the  District  of  Thunder  Bay,  dismissing 
the  action,  which  was  brought  to  recover  damages  for  the  loss 
of  a horse  of  the  plaintiff’s,  which  got  upon  the  defendants’ 
track,  owing,  as  the  plaintiff  alleged,  to  their  omission  to  fence, 
and  was  so  injured,  as  the  plaintiff  alleged,  by  a train  of  the  de- 
fendants that  it  had  to  be  destroyed. 

The  plaintiff  was  a farmer,  residing  on  his  farm;  the  defen- 
dants’ line  of  railway  ran  westerly  along  its  south  side.  His 
house  was  in  a clearing,  fenced  on  all  sides.  At  the  west  side 
of  this  clearing  was  the  stable,  the  west  door  of  which  opened 
into  another  portion  of  the  plaintiff’s  land,  which  portion  was 
unfenced  and  extended  down  to  the  defendants  ’ line  of  railway. 
The  plaintiff  permitted  the  horse  to  pasture  on  this  unfenced 
portion  of  his  land. 

At  about  five  o’clock  in  the  afternoon  of  the  27th  September, 
1912,  the  horse  was  pasturing  near  the  stable  on  the  plaintiff’s 
land.  A passenger  train  went  westerly  past  the  farm  at  about 
29 — 29  o.l.r. 
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7.30  p.m. — it  being  then  quite  dark.  Shortly  thereafter,  the 
horse  was  found  at  the  south  side  of  the  track,  so  severely  in- 
jured that  it  had  to  be  destroyed.  There  were  hair  and  blood 
on  and  along  the  south  rail  near  where  the  horse  was  found. 

The  County  Court  Judge  found  that  there  was  no  evidence 
that  the  injury  was  caused  by  the  defendants’  train;  and, 
therefore,  dismissed  the  action. 

October  16.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

H.  E.  Bose,  K.C.,  for  the  plaintiff,  argued  that  the  learned 
trial  Judge  erred  in  the  inferences  drawn  by  him  from  the  evid- 
ence, and  should  have  held  that  the  horse  was  struck  by  the 
defendants’  train,  and  so  received  the  injuries  which  resulted 
in  its  death.  That  being  so,  the  liability  of  the  defendants  is 
clearly  established:  McLeod  v.  Canadian  Northern  R.W.  Co. 
(1908),  18  O.L.R.  616;  McMillan  v.  Manitoba  and  North-West- 
ern R.W.  Co.  (1887),  4 Man.  L.R.  220. 

A.  J.  Reid,  K.C.,  for  the  defendants,  argued  that  the  horse 
was  “at  large”  through  the  plaintiff’s  negligence,  and  that  the 
McLeod  case  did  not  apply.  The  learned  trial  Judge’s  finding  of 
fact  as  to  the  cause  of  the  accident  was  correct  and  should  not 
be  disturbed.  He  referred  to  the  Railway  Act,  R.S.C.  1906,  ch. 
37,  sec.  294,  sub-sec.  4;  Lodge  Holes  Colliery  Co.  v.  Mayor,  etc., 
of  Wednesbury,  [1908]  A.C.  323,  326;  Coghlan  v.  Cumberland , 
[1898]  1 Ch.  704;  Bishop  v.  Bishop  (1907),  10  O.W.R.  177; 
Clayton  v.  Canadian  Northern  R.W.  Co.  (1908),  7 Can.  Ry.  Cas. 
355;  Murray  v.  Canadian  Pacific  R.W.  Co.  (1907),  7 Can.  Ry. 
Cas.  351;  Becker  v.  Canadian  Pacific  R.W.  Co.  (1906),  7 Can. 
Ry.  Cas.  29;  Bourassa  v.  Canadian  Pacific  R.W.  Co.  (1906),  7 
Can.  Ry.  Cas.  41;  McDaniel  v.  Canadian  Pacific  R.W.  Co. 
(1907),  7 Can.  Ry.  Cas.  34;  Higgins  v.  Canadian  Pacific  R.W. 
Co.  (1908),  18  O.L.R.  12,  9 Can.  Ry.  Cas.  34,  38;  McLeod  v.  Can- 
adian Northern  R.W.  Co.,  18  O.L.R.  616,  9 Can.  Ry.  Cas.  39; 
Krenzenbeck  v.  Canadian  Northern  R.W.  Co.  (1910),  13  W.L.R. 
414. 

Rose,  in  reply. 
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October  27.  Mulock,  C.  J. : — This  is  an  appeal  from  the 
judgment  of  His  Honour  the  Judge  of  the  District  Court  of 
Thunder  Bay,  who  dismissed  the  plaintiff ’s  action  with  costs. 

The  plaintiff’s  claim  is  for  damages  because  of  injury  to  his 
horse  by  a train  of  the  defendant  company  on  the  27th  Septem- 
ber, 1912,  which  got  upon  the  defendant  company’s  track  be- 
cause of  their  omission  to  fence.  The  learned  trial  Judge  held 
that  there  was  no  evidence  that  the  injury  was  caused  by  the 
defendant  company ’s  train ; and,  therefore,  dismissed  the  action. 
From  that  finding  the  plaintiff  appeals. 

The  plaintiff  is  a farmer,  residing  on  his  farm;  and  the  com- 
pany’s line  of  railway  runs  westerly  along  its  south  side.  His 
house  is  in  a clearing,  which  is  fenced  on  all  sides.  At  the  west 
side  of  this  clearing  is  his  stable,  the  west  door  of  which  opens 
into  another  portion  of  the  plaintiff’s  land,  which  portion  is  un- 
fenced and  extends  down  to  the  defendants’  line  of  railway.  The 
plaintiff  permitted  the  horse  to  pasture  on  this  unfenced  portion 
of  this  land. 

At  about  five  o’clock  in  the  afternoon  of  the  day  when  it  was 
killed,  the  horse  was  pasturing  near  this  stable  on  the  plaintiff’s 
land.  A passenger  train  went  westerly  past  the  farm  at  about 
7.30  p.m.  It  was  then  quite  dark.  Shortly  thereafter,  the  horse 
was  found  at  the  south  side  of  the  track  with  one  front  leg 
broken  and  with  serious  injuries  to  his  right  jaw  and  right  hind 
leg,  and  had  to  be  destroyed.  There  was  hair  and  blood  on  and 
along  the  south  rail  near  which  the  horse  was  found. 

Shortly  before  the  arrival  of  the  train,  Isaac  Karila,  one  of 
the  plaintiff’s  witnesses,  saw  the  horse  uninjured  on  the  north 
side  of  the  track,  grazing  almost  up  to  the  rails.  About  an  hour 
after  the  train  had  passed,  going  westerly,  he  again  saw  the 
horse,  but  at  this  time  it  was  injured  and  was  at  the  south  side 
of  the  track,  within  about  twenty  feet  of  where  he  had  previously 
seen  it.  The  plaintiff  swears  that  the  horse  could  not  have  been 
injured  except  by  the  train,  as  the  ground  was  all  eve*n  and  level 
where  it  was. 

The  evidence  shews  that  there  were  two  other  horses  grazing 
along  the  track  in  addition  to  the  plaintiff’s  horse. 

The  defendants’  engineer  in  charge  of  the  train  swore  that 
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he  was  on  the  right  side  of  the  cab,  and,  when  approaching  the 
siding  where  the  horse  was  injured,  was  looking  out,  and  that  the 
fireman  called  to  him  to  look  out  for  a horse,  and  that  at  that 
moment  the  horse  crossed  the  track  from  the  south  or  left  side 
to  the  north,  passing  about  twenty  feet  in  front  of  the  engine, 
when  it  disappeared.  He  said  that  he  saw  but  one  horse.  From 
his  position  in  the  cab,  his  view  of  the  south  side  of  the  track 
was  obscured  by  the  engine.  He  said  that  there  might  have  been 
other  horses  on  the  left  side  of  the  track,  but  ‘ ‘ hardly  thought  ’ y 
he  could  have  struck  a horse  on  the  left  side  of  the  track  without 
seeing  it.  He  admits,  however,  that  he  did  not  see  the  horse  that 
crossed  the  track  until  it  was  actually  upon  the  track;  and,  if, 
therefore,  he  did  not  actually  see  it  before  it  got  upon  the  track, 
he  may  also  have  failed  to  see  other  horses  close  enough  to  the 
south  rail  to  be  injured. 

J ohn  Varden,  the  fireman,  was  on  the  left  side  of  the  cab,  and 
“ thinks  if  he  had  struck  a horse  he  wmuld  have  seen  it;”  but, 
on  being  further  questioned  by  the  defendants’  counsel,  he  said 
that  if  the  engine  had  struck  a horse  he  would  have  seen  it. 

The  facts  established  on  behalf  of  the  plaintiff  are  not  con- 
troverted, and  an  appellate  Court  is  in  as  good  a position  as  the 
trial  Judge  to  draw  the  correct,  inferences  from  an  admitted  or 
proved  set  of  facts,  and  is  free  to  do  so. 

From  the  plaintiff’s  evidence  the  inference  is,  I think,  irre- 
sistible that  the  horse  was  struck  by  the  passenger  train  in  ques- 
tion, and  this  inference  has  not  been  rebutted  by  the  evidence  for 
the  defence.  The  learned  trial  Judge,  however,  seems  to  have 
misapprehended  the  evidence  of  the  engineer  and  fireman,  for  he 
says  that  ‘ ‘ no  one  saw  the  train  strike  the  horse,  and  the  engineer 
and  fireman  both  testify  that  this  did  not  happen.  ’ ’ 

A careful  perusal  of  the  evidence  of  these  two  witnesses  fails 
to  satisfy  me  that  they  so  testified.  It  is  clear  from  a perusal 
of  the  engineer’s  evidence  that  he  saw  nothing  df  any  occur- 
rences at  the  left  side  of  the  track;  and,  as  the  plaintiff’s  evi- 
dence leads  to  the  conclusion  that  the  horse  was  struck 
by  the  left  side  of  the  train,  the  engineer’s  evidence 
is  irrelevant  and  valueless;  nor  can  any  weight  be  attached 
to  the  fireman’s  evidence.  He  was,  it  is  true,  on  the 
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left  side  of  the  cab;  but,  when  asked  by  the  defendants’ 
counsel  if  he  could  have  seen  a horse  if  he  had  struck  it,  he  said 
that  he  “ thought  so,”  and  explained,  evidently  in  justification 
of  his  doubt,  that  it  was  quite  dark,  but  that  he  could  see  the 
front  of  the  engine.  When  further  pressed  by  the  defendants’ 
counsel,  he  said  that  he  would  certainly  have  seen  it  if  the  engine 
had  struck  a horse;  and  finally  he  said  that  he  was  positive. 
Both  of  these  witnesses,  however,  only  testify  to  the  engine  not 
having  struck  the  horse ; but  the  accident  might  have  been  occa- 
sioned by  another  part  of  the  train ; as  at  times  happens  where 
an  animal  standing  alongside  of  a passing  train  turns 
away  and  in  turning  comes  in  contact  with  the  train.  Such 
an  occurrence  here  is  reconcilable  with  the  whole  evidence;  and, 
with  all  respect  to  the  finding  of  the  trial  Judge,  I think  that  the 
proper  inference  to  draw  from  the  evidence  is,  that  the  horse  was 
injured  by  some  part  of  the  defendants’  train,  not  necessarily 
the  engine;  and  this  seems  to  have  been  the  view  of  the  trial 
Judge,  who  says  in  his  judgment:  “It  might  be  possible  to  have 
the  train  hit  a horse  without  their  (the  engineer  and  fireman) 
knowing  it.” 

But  it  is  argued  that  the  plaintiff  was  guilty  of  negligence, 
and,  therefore,  is  not  entitled  to  recover. 
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By  sec.  8 of  9 & 10  Edw.  VII.  ch.  50  (D.),  being  an  Act  to 
amend  the  Railway  Act,  sub-sec.  4 of  sec.  294  of  the  Railway  Act 
is  repealed  and  the  following  is  substituted  therefor:  “When 
any  horses  ...  at  large,  whether  upon  the  highway  or  not, 
get  upon  the  property  of  the  company,  and  by  reason  thereof 
damage  is  caused  to  or  by  such  animal,  the  party  suffering  such 
damage,  shall,  except  in  the  cases  otherwise  provided  for  by  the 
next  following  section,  be  entitled  to  recover  the  amount  of  such 
damage  against  the  company  in  any  action  . . . unless  the 

company  establishes  that  such  animal  got  at  large  through  the 
negligence  or  wilful  act  or  omission  of  the  owner  or  his  agent,  or 
of  the  custodian  of  such  animal  or  his  agent,”  etc. 

This  section,  like  sec.  237  of  the  Railway  Act  and  the  re- 
pealed sec.  294,  shifts  the  onus  and  renders  the  company  liable 
unless  it  establishes  that  the  animal  got  at  large  through  the 
negligence  or  wilful  act  or  omission,  etc.,  of  the  owner,  etc.  Thus 
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the  company,  in  order  to  succeed,  must  establish  two  things:  (a) 
that  the  animal  got  at  large ; (b)  that  it  got  at  large  through  the 
owner’s  negligence  or  wilful  act  or  omission,  etc.  Failing  to 
establish  both  of  these  conditions,  the  company’s  defence  fails. 

Of  what  negligence  or  wilful  act  or  omission  has  the  plaintiff 
been  guilty?  This  is  a question  of  fact.  The  horse  is  not  shewn 
to  have  been  elsewhere  than  on  the  plaintiff’s  land,  and  on  the 
defendant  company’s  right  of  way.  It  was  the  duty  of  the  de- 
fendant company,  not  of  the  plaintiff,  to  maintain  a fence  be- 
tween the  plaintiff’s  land  and  the  company’s  right  of  way.  This 
the  defendants  omitted  to  do,  but  such  omission  could  not  de- 
prive the  plaintiff  of  the  right  to  use  his  land;  and,  as  such 
owner,  he  was  within  his  legal  rights  in  allowing  the  horse  to 
pasture  there,  and,  therefore,  was  guilty  of  no  negligence.  The 
company  having  thus  failed  to  establish  any  defence  to  the  printa 
facie  cause  of  action  conferred  upon  the  plaintiff  by  the  statute, 
he  is  entitled  to  maintain  this  action,  and  this  appeal  should  be 
allowed. 

The  plaintiff  in  his  statement  of  claim  stated  the  value  of 
the  horse  to  be  $275.  At  the  trial  he  said  that  he  would  not 
have  sold  it  for  less  than  $300.  This  is  not  saying  that  it  was 
worth  $300.  Another  witness  for  the  plaintiff  spoke  of  the  horse 
as  worth  about  $300.  In  the  face  of  this  rather  indefinite  evi- 
dence, I think  that  the  amount  of  the  judgment  should  be  limited 
to  that  claimed  in  the  statement  of  claim,  viz.,  $275;  and  judg- 
ment should  be  entered  for  that  amount,  and  costs  below  and 
here. 


Sutherland  and  Leitch,  JJ.,  agreed  with  Mulock,  C.J. 


Riddell,  J. : — The  plaintiff  is  a settler  along  the  line  of  the 
Port  Arthur  Duluth  and  Western  Railway,  owned  and  operated 
by  the  defendant  railway  company,  and  this  railway  runs 
through  his  property.  The  railway  company  did  not  fence  their 
right  of  way,  but  left  it  wholly  open.  The  plaintiff  formerly  had 
a fence  surrounding  his  land,  but  about  two  years  ago  it  was  de- 
stroyed by  fire,  and  he  has  been  too  poor  to  rebuild  it.  About  600 


yards  from  the  west  side  of  his  lot,  runs  through  his  land  a forced 
winter  road,  used  for  drawing  out  wood,  ties,  etc.  In  September, 
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1912,  the  plaintiff  had  some  horses  outside  of  his  stable  not 
far  from  this  road;  they  apparently  went  upon  the  road  down 
to  the  railway  and  wandered  along  the  railway  property, 
grazing  as  they  went.  One  of  them  was  injured  so  seriously 
that  it  had  to  he  killed.  The  plaintiff  sued  the  railway  company, 
and  at  the  trial  in  the  District  Court  of  the  District  of  Thunder 
Bay,  before  His  Honour  Judge  O’Leary,  without  a jury,  that 
learned  Judge  dismissed  the  action.  The  plaintiff  now  appeals. 

The  learned  Judge  finds  it  not  proved  that  the  horse  was 
struck  by  a train  of  the  defendants. 

There  is  no  more  salutary  rule  than  that  laid  down  by  Lord 
Loreburn,  L.C.,  in  Lodge  Holes  Colliery  Co.  v.  Mayor , etc.,  of 
Wednesbury,  [1908]  A.C.  323,  at  p.  328:  “When  a finding  of 
fact  rests  upon  the  result  of  oral  evidence  it  is  in  its  weight 
hardly  distinguishable  from  the  verdict  of  a jury  except  that  a 
jury  gives  no  reasons.”  But  an  appellate  Court  “does  not  and 
cannot  abdicate  its  right  and  its  duty  to  consider  the  evidence. 
. . . And  if  it  appear  from  the  reasons  given  by  the  trial 

Judge  that  he  has  misapprehended  the  effect  of  the  evidence 
or  failed  to  consider  a material  part  of  the  evidence, 
and  the  evidence  which  has  been  believed  by  him,  when 
fairly  read  and  considered  as  a whole,  leads  the  appellate  Court 
to  a clear  conclusion  that  the  findings  of  the  trial  Judge  are 
erroneous,  it  becomes  the  plain  duty  of  the  Court  to  reverse  these 
findings:”  Beal  v.  Michigan  Central  R.R.  Co.  (1909),  19  O.L.R. 
502,  at  p.  506  (Divisional  Court). 

In  this  case,  shortly  before  the  passing  of  a train,  the  horse 
had  been  seen  “all  right”  on  the  plaintiff’s  side  of  the  track. 
Shortly  thereafter,  it  was  seen  with  its  leg  broken,  but  on  the 
other  side ; there  was  blood  and  hair  on  the  rail  on  this  side  and 
near  where  the  horse  was  found,  and  the  horse  had  other  in- 
juries, some  on  the  head,  some  on  the  neck,  etc.  The  learned 
Judge  found  against  the  plaintiff  because  of  the  evidence  of  the 
engineer  and  fireman. 

“The  engineer  and  fireman  on  the  defendants’  train  had  done 
everything  required  of  them.  They  were  not  in  any  way  at 
fault.  The  train  was  running  slowly.  The  whistle  had  been 
blown.  The  headlight  was  on,  and  they  were  on  the  look-out, 
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so  that  they  are  not  excusing  themselves  from  negligence,  and  I 
believe  they  are  telling  the  truth  as  far  as  they  know.  It  might 
be  possible  to  have  the  train  hit  the  horse  without  their  knowing 
it.  Prom  the  fact  'that  their  attention  was  called  to  the  horse 
crossing  the  track  immediately  in  front  of  their  train,  they 
would  naturally  be  on  the  look-out,  and,  I think,  if  the  train 
had  struck  the  horse  they  would  know  it.”  As  the  trial  Judge 
points  out,  it  is  possible  that  their  train  struck  the  horse  without 
either  fireman  or  driver  knowing  it;  although  the  fireman,  at 
least,  says  it  is  not  possible.  But  the  error  of  the  Judge  is  in 
the  assumption  that  the  railway-men  were  speaking  of  this  par- 
ticular horse,  which  is  not  the  fact — it  was  “a  horse.” 

I think  that  we  are  entitled  to  hold,  and  should  hold,  that 
the  plaintiff  has  proved  that  his  horse  was  injured  by  the  de- 
fendants’ train. 

The  defendants,  however,  raise  before  us  the  point  that  the 
claim  of  the  plaintiff  cannot  succeed  by  reason  of  the  provisions 
of  sec.  294  (4)  of  the  Railway  Act.  If  effect  were  to  be  given 
to  this  contention,  the  result  would  be  startling.  It  is  argued 
that  the  act  of  the  plaintiff  in  putting  his  horse  out  of  the 
stable,  although  on  his  own  land,  was  a putting  “at  large”  by 
his  wilful  act,  within  the  meaning  of  sec.  294  (4)  of  R.S.C.  1906, 
ch.  37.  The  result  would  be  that  all  a railway  company 
need  do  would  be  to  neglect  their  statutory  duty  to  fence  (sec. 
254),  and  the  unfortunate  farmer  along  the  line  must  not  allow 
his  animals  out  in  the  farm,  but  must  keep  them  in  stable  or 
closed  field.  This  would,  no  doubt,  be  a happy  result  for  the 
law-breaking  railway  company;  but,  before  such  an  extra- 
ordinary effect  be  given  to  the  section,  it  must  be  clear  that  such 
is  its  necessary  meaning. 

I do  not  think  that  the  section  applies  at  all  to  the  present 
case.  It  is  sec.  295  which  refers  to  the  duties  of  adjoining 
owners  quoad  their  own  land,  and  sec.  254  to  their  rights.  “At 
large”  in  sec.  294  refers  to  animals  elsewhere  than  upon  the  land 
of  their  owner.  This,  I think,  is  apparent  from  a reading  of  the 
statute;  and  authority  is  not  wanting. 

In  a very  full  and  exhaustive  judgment  in  McLeod  v.  Can- 
adian Northern  R.W.  Co.,  9 Can.  Ry.  Cas.  39,  18  O.L.R.  616,  on 
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p.  622  of  the  report  in  18  O.L.R.  it  is  said:  “The  negligence  of 
the  owner  referred  to  in  the  4th  clause  of  sec.  294  is  really  ap- 
plicable to  cases  where  the  animal  is  ‘at  large’  and  not  ‘at 
home.’  ” And  at  p.  624:  “Cattle  on  the  lands  of  the  owner  are 
not  ‘at  large’  but  ‘at  home.’  ” 

A few  weeks  before  this  decision,  the  case  of  Higgins  v.  Can- 
adian Pacific  j R.W.  Co.  (1908),  9 Can.  Ry.  Cas.  34,  18  O.L.R. 
12,  was  decided  in  the  King’s  Bench  Divisional  Court;  and, 
while  there  was  no  express  decision  that  “at  large”  meant  “not 
at  home,”  this  was  taken  for  granted  throughout. 

The  cases  previous  to  these  are  cited  by  the  Chancellor  in  the 
McLeod  case,  and  it  is  unnecessary  to  refer  further  to  them. 

The  learned  District  Court  Judge  has  found  against  negli- 
gence on  the  part  of  the  plaintiff,  and  rightly  so  on  the  facts — 
even  if  negligence  by  the  plaintiff  could  avail  in  an  action  based 
upon  neglect  by  the  railway  company  of  a statutory  duty ; as  to 
which  see  Davis  v.  Canadian  Pacific  R.W.  Co.  (1886),  12  A.R. 
724. 

The  appeal  should  be  allowed.  The  trial  Judge  did  not  find 
the  value,  as  he  might  have  done,  and,  no  doubt,  would  have 
done,  had  the  evidence  been  conflicting.  The  only  evidence  of 
value  is  that  of  the  plaintiff  and  his  witness  Isaac  Karila,  who 
both  place  the  value  at  $300. 

Judgment  should,  in  my  view,  he  entered  for  the  plaintiff 
for  $300,  with  costs  here  and  below ; hut,  as  my  learned  brethren 
think  the  amount  should  he  $275,  I do  not  dissent. 
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[APPELLATE  DIVISION.] 
Goodwin  v.  Michigan  Central  R.R.  Co. 


Fatal  Accidents  Act — Damages  for  Death  of  Aged  Father — Reasonable  Ex- 
pectation of  Pecuniary  Benefit  from  Continuance  of  Life — Probable 
Duration  of  Life — Evidence  of  Unusually  Healthy  Condition — Loss  of 
Anticipated  Savings  from  Life  Income — Accelerated  Enjoyment  of 
Estate — Computation  of  Ddmages — Present  Value  of  Yearly  Payments 
for  Period  of  Expectation  of  Life. 

The  executors  of  a superannuated  Methodist  .minister  who,  at  the  age  of 
eighty-two,  was  killed  by  reason  of  the  negligence  of  the  defendants, 
sued  on  behalf  of  his  seven  children,  under  the  Fatal  Accidents  Act,  to 
recover  damages  for  his  death.  The  deceased  was  in  the  receipt  of  a 
superannuation  allowance  of  $330  a year,  during  his  life,  and  was  pos- 
sessed of  property  of  the  value  of  $23,000,  which  by  his  will  he  left  to 
his  children  in  equal  shares.  According  to  the  mortality  tables,  his 
expectation  of  life  was  3.90  years;  but,  according  to  the  testimony  of  a 
medical  witness,  the  deceased’s  physical  condition  was  such  that  he  might 
have  lived  for  ten  years:  — 

Held,  that  the  trial  Judge  was  right  in  taking  into  consideration  the  fact 
.that  the  life  of  the  deceased  was  an  unusually  healthy  one;  and  on  that 
account  in  finding  the  probable  duration  of  it  to  be  five  years. 

Rowley  v.  London  and  North  Western  R.W.  Co.  (1873),  L.R.  8 Ex.  221,  226, 
followed. 

Held,  also,  affirming  the  finding  of  the  trial  Judge,  that  there  was  a reason- 
able expectation  that  the  deceased,  if  he  had  lived  would  have  saved  the 
whole  of  his  annual  allowance,  and  that  it  would  have  passed  at  his 
death  to  his  children ; and  it  could  not  be  said  that  they  bad  been  pecuni- 
arily benefited  by  his  premature  death,  or  had  suffered  no  pecuniary  loss 
by  it,  or  had  benefited  by  the  accelerated  enjoyment  of  his  estate  more 
than  they  had  lost  by  the  ceasing  of  the  annual  allowance. 

But,  held,  varying  the  judgment  of  the  trial  Judge,  that  the  pecuniary  loss 
to  the  children  was  not  the  sum  of  the  allowance  for  five  years,  but  the 
present  value  of  the  five  yearly  payments. 

An  appeal  by  the  defendants  from  the  judgment  of  Boyd,  C., 
in  favour  of  the  plaintiffs,  in  an  action  by  the  executors  of  James 
Goodwin,  deceased,  under  the  Fatal  Accidents  Act,  to  recover 
damages  for  his  death  by  reason  of  the  negligence  of  the 
defendants,  as  alleged.  The  action  was  tried  without  a jury,  and 
the  Chancellor  assessed  the  damages  at  $1,650. 

October  6.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  B.  Kingsmill,  for  the  defendant  company,  argued  that 
the  children  of  the  deceased,  on  whose  behalf  the  action  was 
brought,  had  been  in  fact  benefited  by  the  result  of  the  accident, 
or  ah  all  events  had  sustained  no  loss  or  so  little  loss  that  the 
damages  should  be  substantially  reduced:  Beckett  v.  Grand 
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Trunk  B.W.  Co.  (1886),  13  A.R.  174,  at  p.  180;  Davidson  v. 
Stuart  (1902),  14  Man.  L.R.  74;  Clark  v.  London  General  Om- 
nibus Co.  Limited,  [1906]  2 K.B.  648;  Stephens  v.  Toronto  R.W. 
Co.  (1905),  11  O.L.R.  19;  Sheahen  v.  Toronto  B.W.  Co.  (1911), 
25  O.L.R.  310.  In  any  case  the  damages  were  assessed  upon  a 
wrong  principle:  the  capitalized  value  of  the  annuity  of  the 
deceased  upon  a five  years’  expectation  of  life  would  be  the 
utmost:  Grand  Trunk  B.W.  Co.  v.  Jennings  (1888),  13  App. 
Cas.  800;  Central  Vermont  B.W.  Co.  v.  Franchere  (1904),  35 
S.C.R.  68,  at  p.  75;  Bowleg  v.  London  and  North  Western  B.  W. 
Co.  (1873),  L.R.  8 Ex.  221. 

G.  Lynch- S taunt  on,  K.C.,  for  the  plaintiff,  argued  that  the 
evidence  supported  the.  findings  of  the  'Chancellor ; and,  the  re- 
sult not  being  one  which  shocked  the  conscience,  the  finding  as 
to  the  damages  should  be  sustained. 

November  3.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  com- 
pany from  the  judgment  of  the  Chancellor,  dated  the  21st  May, 
1913,  pronounced  after  the  trial  before  him,  sitting  without  a 
jury,  at  Welland,  on  that  day. 

The  action  is  brought  by  the  executors  of  James  Goodwin, 
deceased,  on  behalf  of  his  seven  children,  to  recover  damages, 
under  the  Fatal  Accidents  Act,  for  the  death  of  the  deceased, 
who  was  killed  owing,  as  alleged,  to  the  negligence  of  the  appel- 
lant company.  That  the  death  was  caused  by  the  negligence  of 
the  appellant  company  is  not  disputed ; but  it  is  contended  that 
the  persons  on  whose  behalf  the  action  is  brought  have  suffered 
no  pecuniary  loss  by  his  death,  or  at  all  events  that  the  damages 
should  have  been  assessed  at  a much  less  sum  than  $1,650,  the 
amount  awarded  by  the  Chancellor. 

The  facts,  having  regard  to  which  the  question  in  dispute  is 
to  be  determined,  are  not  in  controversy.  The  deceased  was  a 
superannuated  Methodist  minister,  and  was  in  receipt  of  an 
allowance  of  $330  a year,  during  his  life,  from  the  superannua- 
tion fund  of  that  church,  and  he  was  possessed  of  property  of 
the  value  of  about  $23,000,  which  by  his  will  he  left  to  his 
children  in  equal  shares.  He  was  eighty-two  years  old,  and  his 
expectation  of  life,  according  to  the  mortality  tables,  was  shewn 
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to  be  3.90  years ; but,  according  to  the  testimony  of  Dr.  Smith, 
a medical  witness  who  was  well  acquainted  with  the  deceased 
and  had  been  his  physician  for  several  years,  the  deceased’s 
physical  condition  was  such  that  he  “ might  easily  have  been 
expected  to  live  for  ten  years.” 

The  Chancellor  came  to  the  conclusion  that  the  reasonable 
expectation  of  life  of  the  deceased  was  five  years ; and,  being  of 
opinion  that  upon  the  evidence  there  was  a reasonable  expecta- 
tion that  what  the  deceased,  if  he  had  lived,  would  have  received 
from  the  superannuation  fund  would  have  been  saved  by  him 
and  have  passed  at  his  death  to  his  children,  he  assessed  the 
damages  on  that  basis,  allowing  as  the  pecuniary  loss  sustained 
by  the  children  five  of  the  yearly  payments  of  the  superannua- 
tion allowance. 

In  support  of  the  appeal  it  was  contended,  first,  that  the 
children  of  the  deceased  h&d  sustained  no  pecuniary  loss  by  his 
premature  death,  because  his  whole  estate  passed  to  them  at  his 
decease,  and  they  had  thus  been  pecuniarily  benefited  by  it; 
second,  that  at  all  events  they  had  benefited  by  the  accelerated 
enjoyment  of  his  estate  more  than  they  had  lost  by  the  superan- 
nuation allowance  having  ceased;  and  third,  that  in  any  case 
the  Chancellor  erred  in  assessing  the  damages  on  the  basis  of  a 
five  years’  expectation  of  life  and  in  allowing  the  sum  of  the 
allowance  for  five  years  instead  of  the  capitalized  value  of  it. 

It  is  clear,  I think,  that  the  first  of  these  contentions  is  not 
maintainable.  Upon  the  evidence  the  proper  conclusion  is,  that 
there  was  a reasonable  expectation  that  the  whole  of  the  estate 
of  the  deceased  would  go  to  his  children  at  his  death,  and  it 
would,  therefore,  be  improper,  for  the  purpose  of  ascertaining 
their  pecuniary  loss,  to  treat  the  children  as  being  benefited  by 
his  premature  death  to  the  extent  of  the  value  of  the  estate. 
They  benefited  owing  to  his  premature  death  only  by  the  enjoy- 
ment of  the  estate  being  accelerated;  and,  had  it  not  been 
found  upon  the  evidence  that  there  was  a reasonable  probability 
that  the  whole  of  the  income  of  his  estate  would  have  been 
saved  by  the  deceased  and  have  passed  to  his  children  at  his 
death,  the  second  contention  would  have  been  entitled  to  pre- 
vail ; but  that  finding  is  a complete  answer  to  it. 
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That  the  Chancellor  was  right,  in  order  to  arrive  at  a con- 
clusion as  to'  the  probable  duration  of  the  life  of  the  deceased, 
in  taking  into  consideration  the  fact  that  his  life  was  an  un- 
usually healthy  one,  and  on  that  account  in  finding  the  probable 
duration  of  it  to  be  greater  than  that  of  the  average  life  is,  I 
think,  clear  upon  principle ; and,  if  authority  for  the  proposition 
is  needed,  it  will  be  found  in  Rowley  v.  London  and  North 
Western  R.W . €o.,  L.R.  8 Ex.  221,  226. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  is 
right,  except  as  to  the  computation  of  the  damages.  The  pecuni- 
ary loss  to  the  children,  on  the  hypothesis  on  which  the  Chan- 
cellor proceeded,  was  not  the  sum  of  the  allowance  for  five 
years,  but  the  present  value  of  the  five  yearly  payments,  which, 
capitalizing  them  at  five  per  cent,  per  annum,  amounts  to 
$1,428.73. 

The  judgment  should,  therefore,  be  varied  by  reducing  the 
damages  to  that  sum,  and,  with  that  variation,  should  be  affirmed, 
and  the  appeal  be  dismissed. 

As  success  is  divided,  there  will  be  no  costs  on  appeal  to 
either  party. 
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Crown — Grant  of  Island  in  Navigable  River — i Construction  of  Patent — De- 
scription— ■ Absence  of  Ambiguity — Reference  to  Plan — Evidence  to 
Identify  Subject-matter  of  Grant — “ Channel ” — “ Side  of  the  Channel ” — 
“Windings”— {Boundaries — Bearings  in  Relation  to  Mainland — Bed  of 
Navigable  Waters  Act,  1 Geo.  V.  eh.  6(0.) — Claim  for  Possession  and 
Mesne  Profits — < Counterclaim — Specific  Performance  of  Contracts — Dis- 
missal, without  Prejudice  to  Subsequent  Action — Oumership  of  Shore 
— Practice  of  Department  of  Crown  Lands— ‘License  of  Occupation 
Gramted  by  Crown — < Claim  for  Cancellation  — « Pleading  — ■ Parties — 
Attorney-General — Absence  of  Proof  of  Fraud. 

The  judgment  of  Latchfokd,  J.,  27  O.L.R.  594,  was  reversed. 

Eeld,  that  the  description  in  the  patent  for  the  island  in  question,  upon 
which  the  plaintiff  relied,  presented  no  difficulty  which  could  not  be 
readily  solved  by  looking  at  the  plan,  the  words  of  the  grant,  and  any 
evidence  to  identify  the  subject-matter  which  could  be  properly  con- 
sidered, viz.,  the  evidence  identifying  the  mainland  points,  the  measure- 
ments of  the  firm  and  marsh  land,  the  location  of  the  piers  and  fishery 
establishments,  and  the  documents  and  facts  indicating  the  nature  and 
extent  of  its  prior  title,  use,  and  occupation,  and  its  being  part  of  an 
Indian  reservation. 

Booth  v.  Ratte  (1890),  15  App.  Cais.  188,  and  Van  Diemen’s  Land  Co.  v. 
Marine  Board  of  Table  Cape,  [1906]  A.'C.  92,  followed. 

Upon  the  proper  construction  of  the  grant,  it  gave  the  grantee  the  firm  and 
marsh  land  shewn  upon  the  Bartley  plan;  that  supplied  both  a visible 
outline  and  visible  and  proper  beginning  and  ending  points,  and  treated 
the  word  “channel,”  according  to  its  ordinary  significance,  as  meaning 
“stretching  from  margin  to  margin;”  and  the  expressions  “side  of  the 
channel”  and  “foil lowing  the  windings  thereof”  as  indicating  a course 
bounded  partly  by  firm  land  and  partly  by  marshy  land  as  shewn  on 
the  plan;  and  this  even  if  the  line  between  the  marsh  and  the  channel 
were  in  the  water  at  places.  If  necessary,  the  bearings  in  relation  to 
the  mainland  should  be  disregarded,  as  being  too  indefinite  to  interfere 
with  the  clearer  expression  of  the  plan  and  the  other  words  of  the 
patent. 

State  of  Alabama  v.  State  of  Georgia  (1859),  23  How.  (U.S.)  505,  applied 
and  followed. 

The  words  of  the  patent  were  not  ambiguous,  and  they  conformed  to  the 
plan ; and  the  words  “side  of  the  channel”  and  its  “windings”  were  satis- 
fied by  the  meaning  ordinarily  ascribed  to  a channel — that  which  is 
bounded  by  the  shore  line  past  which  the  body  of  the  river  flowiS' — a line 
clearly  indicated  on  the  plan,  and  distinguished  from  and  as  being  the 
border  of  the  marshy  land. 

Semble,  if  the  patent  expressly  granted  the  bed  of  the  river  Detroit,  out  to 
the  navigable  channel-bank,  that  the  Bed  of  Navigable  Waters  Act,  1 
Geo.  V.  ch.  6,  assented  to  on  the  24th  March,  1911,  did  not  apply,  and 
could  not  limit  it. 

Held,  also,  that  the  original  defendants  should  not  be  required  to  give  up 
possession  to  the  plaintiff,  and  his  claim  for  possession  and  mesne 
profits  should  be  dismissed,  and  the  counterclaim  of  these  defendants 
for  specific  performance  should  also  be  dismissed,  with  a declaration 
that  the  dismissal  of  these  claims  was  not  to  be  a bar  to  any  sub- 
sequent action  arising  out  of  or  by  reason  of  the  alleged  contract  or 
cr-t-’-'Tets, 

Eeld,  also,  that  it  should  be  declared  that  the  rights,  if  any,  of  the  plain- 
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tiff,  arising  out  of  any  practice  of  the  Department  of  Crown  Lands  in 
dealing  with  owners  of  the  shore  or  arising  because  of  their  ownership 
thereof,  were  not  interfered  with  by  this  judgment. 

Held , also,  that  there  was  no  evidence  upon  which  a declaration  that  the 
license  of  occupation  granted  by  the  Crown  to  the  defendant  G.  was 
void  could  be  based,  even  if  a charge  of  fraud  had  'been  made  in  the 
pleadings  or  at  the  trial,  and  apart  from  the  question  whether  the  At- 
torney-General should  not  be  a party  where  such  an  issue  is  raised. 


Appeals  by  the  defendants  from  the  judgment  of  Latch- 
ford,  J.,  27  O.L.R.  594. 


May  8 and  9.  The  appeals  were  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

McGregor  Young , K.C.,  for  the  defendant  Gauthier,  appel- 
lant, argued  that  the  question  in  this  case  was  with  regard  to 
the  description  in  the  patent,  and,  consequently,  the  meaning 
of  the  word  “channel :”  see  Collins  Bay  Rafting  and  Forward- 
ing Co.  v.  New  York  and  Ottawa  R.W.  Co.  (1902),  32  S.C.R. 
216;  the  definition  of  “channel”  in  Murray’s  Oxford  Dictionary 
and  in  Black’s  Law  Dictionary;  Farnham  on  Waters,  sec.  417 ; 
Dunlieth  and  Dubuque  Bridge  Co.  v.  Dubuque  County  (1881), 
55  Iowa  558;  Iowa  v.  Illinois  (1892),  147  U.S.  1,  at  p.  12.  The 
meaning  of  the  word  “channel”  in  international  law  and  in 
private  law  should  be  noticed.  If  the  instrument  is  not  clear, 
the  plan  will  control:  O’Donnell  v.  Tiernan  (1874),  35  U.C.R. 
181;  Grasett  v.  Carter  (1884),  10  S.C.R.  105;  Herrick  v.  Sixby 
(1867),  L.R.  1 P.C.  436,  at  pp.  451,  452;  Llewellyn  v.  Earl  of 
Jersey  (1843),  11  M.  & W.  183;  Williams  on  Vendor  and  Pur- 
chaser, 2nd  ed.,  p.  634. 

1.  F.  Hellmuth,  K.C.,  for  the  original  defendants,  appel- 
lants, argued  upon  the  facts  that  the  defendants  were  entitled 
to  possession,  pointing  out  that  the  learned  trial  Judge,  while 
declaring  in  his  judgment  that  the  plaintiff  was  entitled  to  pos- 
session, gave  no  reasons  for  his  conclusion. 

E.  D.  Armour,  K.C.,  and  A.  R.  Bartlet,  for  the  plain- 
tiff, argued  that  the  description  in  the  patent  was  good, 
and  that  the  plan  did  not  identify  the  land:  Attrill  v. 
Platt  (1884),  10  S.C.R.  425,  at  p.  470.  [Meredith,  C.J.O.,  re- 
ferred to  Dominion  Loan  Society  v.  Darling  (1880),  5 A.R.  576, 
on  the  question  of  a rectification  of  the  description  of  the  pro- 
perty]. In  re  Provincial  Fisheries  (1896),  26  S.C.R,  444,  per 
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Strong,  C.J.,  at  p.  521,  may  be  referred  to  on  the  question  of 
the  boundaries  of  the  river.  The  channel-bank  and  each  side  of 
the  channel  is  one  boundary.  The  plaintiff  had  rights  of  user 
from  1827-1907 : Van  Diemen’s  Land  Co.  v.  Marine  Board  of 
Table  Cape,  [1906]  A.C.  92,  per  Lord  Halsbury,  L.C.,  at  pp. 
97,  98;  ZacJclynski  v.  Polushie,  [1908]  A.C.  65;  Halsbury ’s 
Laws  of  England,  vol.  14,  pp.  583-588.  The  right  of  the  Crown 
is  proprietary,  not  prerogative.  The  plaintiff  got  a grant  of 
land  of  which  he  had  been  in  possession  for  the  purpose  of 
fisheries ; the  defendant  Gauthier  held  the  land  on  leases  for 
thirty  continuous  years.  This  was  where  the  fraud  came  in. 
Such  possession  has  been  held  by  the  Privy  Council  to  identify 
land:  Booth  v.  Ratte  (1890),  15  App.  Cas,  188,  at  p.  192.  As 
to  the  effect  of  the  plan,  see  Horne  v.  Struben,  [1902]  A.C.  454, 
where  it  is  said  that  in  a grant  of  land  with  certain  specified 
boundaries,  as  a matter  of  construction,  where  the  diagram 
is  repugnant  to  the  terms  of  the  grant,  the  latter  will  prevail. 
In  Mellor  v.  Walmsley,  [1905]  2 Ch.  164,  the  word  “seashore” 
was  held  to  mean  the  “foreshore”  in  its  strict  legal  sense,  i.e., 
the  land  situate  between  medium  high  and  low  water-marks. 
The  judgment  is  right  because : (1)  the  description  in  the  instru- 
ment is  particular  and  accurate,  being  shewn  by  metes  and 
bounds,  and  hence  the  plan  must  give  way;  (2)  the  difference 
between  the  old  plan  and  the  present  plan  is  very  small;  (3)  if 
the  plan  and  the  description  do  not  agree,  the  occupation  and 
evidence  of  identity  are  sufficient. 

Young,  in  reply. 

November  3.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — The  patent  in  question  relied  on  by  the  re- 
spondent Bartlet,  as  construed  by  the  judgment  in  appeal, 
grants  an  area  of  2,602  acres.  The  boundaries  of  this  area 
stretch  from  300  to  2,000-3,000  feet  on  the  west  (or  American) 
side  out  from  the  boundaries  enclosing  the  firm  and  marshy 
land  shewn  on  the  original  Bartley  plan,  and  extend  across,  as  is 
asserted,  the  international  boundary  as  defined  after  the  Treaty 
of  Ghent.  This  result  is  arrived  at  by  construing  the  words 
“side  of  the  channel”  as  meaning  “the  side  or  bank  of  the  deep 
or  navigable  channel.  ’ ’ It  is  urged  that,  if  the  words  used  in  the 
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Crown  grant  are  ambiguous,  a construction  should  not  be  given 
to  them  which  would  include  water  lots  extending  beyond  the 
limits  of  Ontario,  as  manifestly  the  Crown  could  not  have 
intended  to  grant  lands  within  the  ^boundaries  of  the  United 
States.  It  is  contended  further  that  the  area  defined  by  the 
judgment  is  almost  double  that  shewn  on  the  Bartley  plan, 
(which  covers  about  1,339  acres),  and  is,  to  the  extent  of  the 
excess,  land  covered  by  water,  i.e.,  water  lots,  and  not  defined 
in  any  way  except  by  buoys  on  the  edge  of  the  channel  used  in 
navigation  by  large  vessels. 

The  main  questions,  therefore,  to  be  determined  are:  firstly, 
whether  the  words  used  in  the  patent  are  clear  or  are  ambigu- 
ous; and,  secondly,  if  ambiguous,  have  they  been  properly  con- 
strued in  the  light  of  the  admissible  evidence  given  at  the  trial? 

The  patent  is  produced,  and  purports  to  grant  the  “island 
in  the  river  Detroit  known  as  ‘ Fighting  Island’  as  shewn  on  a 
plan  of  survey  by  provincial  land  surveyor  0.  Bartley,”  and  is 
set  out  in  full  in  the  reasons  for  judgment.  The  evident  inten- 
tion of  the  grant,  as  derived  from  the  words  in  which  it  is 
expressed,  is  to  convey  an  island  in  the  Detroit  river,  shewn  on 
a plan  of  survey  made  by  Bartley,  and  described  by  him  as  set 
out  in  the  patent.  Access  to  its  shore  is  reserved  “for  all 
vessels,  boats,  and  persons,”  as  is  also,  in  favour  of  the  Crown, 
“the  free  use,  passage,  and  enjoyment  of,  in,  over,  and  upon  all 
navigable  waters  that  shall  or  may  be  hereafter  found  on  or 
under  or  be  flowing  through  or  upon  any  part  of  the  said  parcel 
or  tract  of  land  . . . granted  as  aforesaid.”  This  land  is, 

therefore,  shewn  on  a plan  and  after  a survey,  both  having 
been  made  by  Bartley.  It  has  a shore,  £ind  its  boundaries  are 
the  sides  of  the  American  and  British  channels  of  the  Detroit 
river;  its  northerly  and  southerly  ends  are  shewn  on  the  plan, 
and  are  related  to  points  on  the  mainland,  and  the  reservation  is 
not  of  the  navigable  waters  thereon,  as  might  be  expected  if 
water  lots  were  being  then  conveyed. 

There  are  three  possible  ways  of  construing  this  grant.  One 
is  to  confine  it  to  Fighting  Island,  of  ninety  acres,  shewn  on 
Bartley’s  plan,  excluding  the  marshes.  This  is  rejected  by  the 
learned  trial  Judge,  and  I think  rightly.  Another  is  to  include 

30 — 29  o.l.r. 
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the  marshes  and  take  the  outlines  shewn  on  that  plan.  The 
third  is  to  carry  it  out  under  water  to  the  edge  of  the  present 
navigable  channel  on  each  side.  It  is  only  the  adoption  of  the 
third  method  that  touches  the  defendant  Gauthier. 

Bartley,  who  made  the  plan,  surveyed  the  island  and  drew 
the  description  of  it.  It  is  reasonable  to  suppose  that  what  he 
plotted  on  the  plan  in  1858  was  the  subject  of  the  description 
by  boundaries  in  1867.  The  island  had  been  known  for  years, 
and  is  mentioned  in  the  convention  fixing  the  boundaries  sur- 
veyed after  the  Treaty  of  Ghent.  It  is  described  in  the  patent 
as  being  part  and  parcel  of  lands  set  apart  for  the  use  of  the 
Indians;  and,  if  set  apart,  had  probably  a known  or  estimated 
area,  as  it  had  a name  and  the  associations  so  well  set  out  in 
the  judgment  in  this  case.  Hence  it  was  not  an  attempt  to  lav 
down  on  a map  an  island  with  no  history  or  without  landmarks 
or  local  knowledge  to  guide  to  a correct  apprehension  of  its 
relation  to  the  mainland  and  water.  The  patent,  therefore, 
begins  by  designating  it  as  " composed  of  the  island  in  the  river 
Detroit  known  as  'Fighting  Island*;’  ” and  then,  to  identify  it 
further,  there  is  added,  "as  shewn  on  a plan  of  survey  by  P.L.S. 
0.  Bartley,  dated  20th  August,  1858,  of  record  in  the  Crown 
Land  Department.”  The  patent  is  dated  on  the  28th  June, 
1867,  nearly  nine  years  after  the  plan  was  prepared. 

Turning  to  the  plan,  there  is  found  on  it  the  following: 
"I  certify  that  the  within  is  a correct  plan  of  the  survey  of 
Fighting  Island  as  made  by  me.  0.  Bartley,  P.L.  Surveyor.” 
The  plan  itself  is  thus  designated  in  an  inset  upon  it : " Plan  of 
Fighting  Island,  Detroit  river,  with  the  adjacent  marshes,  as 
surveyed  by  0.  Bartley,  P.L.S.”  The  firm  land  of  "Fighting 
Island,”  or  “lie  aux  Dindes,”  contains  90.9365  acres,  and  is 
marked  by  a black  line  edged  with  pink,  and  is  divided  into  lots, 
with  indications  of  small  erections,  some  called  "Fishing  Estab- 
lishment I,  II,  III,  IV,”  and  others  designated  by  names,  thus, 
‘ ‘ Chapue,  ” " J eniac,  ’ ’ etc.  Outside  and  surrounding  this,  except 
for  a small  part  near  the  north-east  end  where  the  firm  land 
replaces  it,  and  indicated  as  land  with  water  and  reeds  upon 
it,  lies  a well-defined  area  of  what  is  marked  "marsh”  with  a 
traced  shore  line,  lapped,  as  shewn  on  the  plan,  by  the  waters  of 
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the  river  Detroit.  There  is  in  this,  and  in  its  north-west  end,  a 
small  piece  of  firm  land,  with  trees,  called  ‘ ‘ Little  Island.  ’ ’ The 
river  outside  the  whole  area  is  shewn  by  wavy  lines,  the  proper 
indication  for  water.  There  is  a base  line  on  the  island  proper, 
which  is  the  westerly  boundary  of  the  lots  on  it,  and  from  this 
there  run  in  various  directions  straight  lines,  the  length  of 
which  are  given  in  feet ; and  these  lines  terminate  in  all  cases  on 
the  western  boundary  of  the  marshy  kind  where  it  touches  the 
river. 

The  scale  is  given  on  the  plan  in  feet,  and  the  lengths  of 
these  lines  tally  with  it.  The  remark  of  the  learned  trial  Judge 
that  the  plan  is  drawn  to  no  scale  must  have  been  made  inad- 
vertently; it  was  the  blue  print  which  omitted  the  scale,  and 
this  print  was  apparently  left  with  him  when  the  plan  itself  was 
returned  to  the  Department. 

It  is  abundantly  clear  that  there  are  three  distinct  divisions 
on  the  plan : firm  land,  bearing  trees  and  buildings ; marsh,  with 
water  and  reeds  upon  it,  and  two  fishing  establishments  at  its 
water  boundary;  and  waters  designated  as  those  of  the  river 
Detroit.  No  part  of  the  neighbouring  mainland  is  shewn  upon 
the  plan. 

Turning,  then,  to  the  patent  again,  the  description  continues, 
'‘and  which  may  be  described  as  follows  by  the  said  0.  Bartley.” 
It  is  not  shewn  when  this  description  was  prepared,  whether 
in  1858,  or  'at  the  surrender  in  1863  by  the  Wyandot  Indians,  or 
at  the  date  of  the  patent.  But,  whenever  it  was,  Bartley  made 
this  description  to  set  forth  in  words  what  he  had  plotted  on 
the  plan  of  1858. 

The  description  follows:  “Commencing  at  the  upper  or 
northerly  end  of  the  said  island,  north-westerly  of  and  nearly 
opposite  to  Turkey  Creek  in  the  Petite  Cote,  in  the  township  of 
Sandwich,  in  the  said  county  of  Essex;  thence  southerly  with 
the  stream  along  the  westerly  side  of  the  channel  of  the  Detroit 
river  known  as  the  ‘British  Channel’  and  following  the  wind- 
ings thereof  to  the  lower  or  southerly  end  of  the  said  island 
nearly  opposite  the  mouth  of  the  river  aiox  Canards , in  the  town- 
ship of  Anderdon;  thence  northerly  against  the  stream  along 
the  easterly  side  of  the  channel  of  the  said  river  known  as  the 
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American  channel  and  following  the  windings  thereof  to  the 
place  of  beginning.  ” 

Three  points  may  be  noted : first,  that  the  upper  or  northerly 
end  of  the  island  is  given  as  the  starting-point,  and  that  the 
windings  of  the  easterly  side  of  the  channel  of  the  river  Detroit 
must  arrive  at  this  same  end  to  complete  the  enclosure ; secondly, 
that  the  southerly  end  in  the  description  is  very  much  farther 
and  about  five  miles  south  of  the  southerly  end  of  the  firm  land 
of  Fighting  Island,  which  is  only  about  2,900  feet  from  north 
to  south;  thirdly,  that  the  ends  of  the  described  island  are 
given,  by  reference  to  the  adjoining  mainland,  as  being  “ nearly 
opposite”  points  thereon;  an  expression  indicating  either  that 
the  points  'are  visible,  or,  if  not,  are  so  vaguely  set  down  that 
there  is  no  possible  way  of  locating,  them  from  the  mainland  at 
all.  In  the  enclosed  area  adopted  by  the  judgment  in  appeal 
the  northern  end  is  said  to  be  about  1,500  feet  north  of  the  visible 
end  of  the  firm  land  or  of  the  marshy  land  on  the  plan,  'and  'is 
under  water.  The  southern  end  is  likewise  submerged,  and 
is,  as  shewn  on  plan  exhibit  32,  a long  distance  south  of  the 
present  visible  end  of  the  marsh.  The  winding  of  the  easterly 
side  of  the  channel,  to  reach  the  north  end  fixed  by  the  judg- 
ment, never  touches  the  point  shewn  on  Bartley’s  plan,  but  goes 
to  a point  1,500  feet  north  of  it,  not  visible,  and  under  water; 
while  the  whole  area,  so  far  from  appearing  on  the  plan  by  any 
indication  whatever,  lies  in  some  places  from  300  to  2,000-3,000 
feet  outside  of  anything  ever  surveyed  by  Bartley.  I may 
add  that  the  junctions  of  the  channels,  both  north  'and  south, 
while  indicated  on  a plan,  appear  to  be  merely  based  on  the 
field-notes  of  a surveyor  who  was  not  called,  and  are  left  un- 
verified by  any  one.  The  witnesses  who  spoke  of  the  joining  of 
the  sides  of  the  channels  obviously  had  no  personal  or  accurate 
knowledge  on  the  subject. 

When  the  judgment  in  appeal  is  analysed,  it  will  be  found 
to  rest  finally  upon  the  fact  that  the  learned  trial  Judge  has 
treated  the  points  on  the  mainland  indicated  in  the  patent 
as  the  governing  call  of  the  description,  and,  regarding  it  as 
impossible  to  represent  accurately  on  any  plan  the  change- 
ful boundary  between  land  and  water,  he  has  traced  the  outline 
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of  the  island  in  the  windings  of  the  navigable  channel : treating 
the  word  “channel”  as  meaning  “navigable  channel.” 

Taking  the  position  that  the  northerly  point,  as  found  by  the 
judgment,  is  now  under  water,  the  necessary  conclusion  is  not 
that  there  never  was  a visible  northerly  point,  for  one  is 
clearly  shewn  on  the  plan  and  is  mentioned  in  the  patent  as 
on  the  island,  and  its  bearings  given.  The  same  remark  may 
be  made  in  regard  to  the  southerly  end,  which  is  well  indicated 
on  the  plan  and  in  the  patent,  and  its  bearings  also  given.  It 
may  be  mentioned  that  river  aux  Canards  is  said  by  Gauthier 
to  have  had  several  mouths,  the  most  northerly  of  which  is  not 
wholly  out  of  touch  with  the  description  in  the  patent.  What 
is  more  difficult  is  the  shape  of  the  southerly  end  in  the  plan 
and  the  description  in  the  patent  as  to  that  point. 

The  words  ‘ ‘ side  of  the  channel  ’ ’ are  construed  in  the  judgment 
as  synonymous  with  “ channel-bank,  ’ ’ and  the  word  ‘ ‘ channel”  as 
meaning  the  navigable  channel.  This  last  is  based  upon  defin- 
itions in  the  Imperial  and  Century  Dictionaries,  Littre,  a 
French  authority,  the  opinion  of  Mr.  Rolliter,  a Michigan  engin- 
eer, and  the  wording  of  the  grant  mentioned  in  Barthel  v.  Scotten 
(1895),  24  S.C.R.  367,  368.  No  doubt  “ channel”  may  and  often 
does  mean  “ navigable  channel;”  but  that  is  not  its  primary 
meaning.  In  both  the  dictionaries  quoted,  what  is  equivalent  to 
“ navigable  channel”  is  given  as  the  secondary  meaning;  while, 
opposed  to  Littre  and  Mr.  Rolliter,  there  are  many  authorities 
of  great  weight  which  point  out  when  and  under  what  circum- 
stances the  secondary  meaning  may  and  may  not  be  applied. 

In  the  description  in  the  Barthel  v.  Scotten  case  the  differ- 
ence between  the  water  ’s  edge  and  the  bank  of  the  navigable 
channel  is  well  and  clearly  illustrated. 

There  is  much  force  in  what  the  learned  trial  Judge  has  said 
in  favour  of  finding  a boundary  but  little  subject  to  change ; but 
can  the  channels  of  the  river  Detroit  be  so  described  ? For  I take 
it  that  the  currents  of  the  river,  which  he  finds  to  have  attacked 
the  island,  must  have  affected  in  a similar  way  these  very 
channels,  and  that  they  have  only  been  kept  stable  by  the  con- 
stant attention  demanded  by  navigation. 

But  the  question  to  be  solved  before  the  navigable  channels 
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— distant  in  some  places  2,000  to  3,000  feet  from  the  visible 
shores  of  the  island — can  be  held  to  be  its  boundaries,  is, 
whether  the  grant  admits  of  the  secondary  meaning  of  the 
word  4 ‘ channel”  being  applied  to  that  word  where  it  is  used. 
It  may  be  readily  admitted  that,  wherever  the  boundaries 
originally  were,  they  have  changed,  like  the  shores  or  hanks 
of  any  other  island  or  channel.  In  that  case  the  grantee  has 
either  gained  or  lost.  But  the  continued  stability  or  the  in- 
stability of  the  boundaries  is  not  of  consequence  in  determining 
the  original  meaning  of  the  limits  set  out. 

In  Howard  v.  Ingersoll  (1851),  13  How.  (U.S.)  381,  at  p. 
417,  where  the  words  of  the  boundary  were  ‘ ' running  up  the 
river  Chattahoochee,  and  along  the  western  bank  thereof,”  the 
Supreme  Court  of  the  United  States  says : ‘ ‘ The  call  is  for  the 
bank,  the  fast  land  which  confines  the  water  of  the  river  in  its 
channel  or  bed  in  its  whole  width,  that  is  to  be  the  line.  ’ ’ 

In  1859,  the  same  Court,  dealing  with  the  same  question 
between  two  States,  in  State  of  Alabama  v.  State  of  Georgia,  23 
How.  (U.S.)  505,  deals  with  many  authorities,  and  quotes 
Grotius,  ch.  2, 18,  thus  (p.  513)  : “Hence,  there  is  water  having  a 
bank  and  a bed,  over  which  the  water  flows,  called  its  channel, 
meaning,  by  the  word  channel,  the  place  where  the  river  flows, 
including  the  whole  breadth  of  the  river;”  and  construes  the 
description  given  in  the  previous  case  as  follows  (p.  515)  : 
“The  western  line  of  the  cession  on  the  Chattahoochee  river 
must  be  traced  on  the  water-line  of  the  acclivity  of  the  western 
bank,  and  along  that  bank  where  that  is  defined;  and  in  such 
places  on  the  river  where  the  western  bank  is  not  defined,  it 
must  be  continued  up  the  river  on  the  line  of  its  bed,  as  that 
is  made  by  the  average  and  mean  stage  of  the  water,  as  that  is 
expressed  in  the  conclusion  of  the  preceding  paragraph.” 

In  1892,  in  Iowa  v.  Illinois,  147  U.S.  1,  the  Court  again 
deals  with  the  meaning  of  ‘ 'channel,”  and  decides  that  where 
the  controlling  consideration  is  navigation  the  channel  will  be. 
construed  as  the  navigable  channel.  In  this  they  disapprove 
the  decision  in  the  case  of  Dunlieih  and  Dubiq  ie  Co.  v.  Dubuque 
County,  55  Iowa  558 v as  applied  to  State  boundaries  where 
navigation  was  important,  but  do  not  in  any  way  question  the 


XXIX.  ] 


ONTARIO  LAW  REPORTS. 


435 


primary  meaning  of  the  word  as  laid  down  in  that  case  and  in 
their  previous  decisions. 

In  1880,  in  Benjamin  v.  Manistee  Biver  Improvement  Co.,  42 
Mich.  628,  Cooley,  J.,  says  (p.  637)  : “Strictly  speaking,  the 
channel  is  the  bed  of  the  stream  over  which  its  waters  run,  or 
it  may  be  said  to  be  a passage-way  between  banks  through  which 
flow  the  waters  of  the  stream.” 

In  1883,  the  Supreme  Court  of  Arkansas,  in  Cessill  v.  The 
State,  40  Ark.  501,  says  (p.  504)  : “The  channel  of  a river,  bay 
or  sound,  is,  in  boatman’s  parlance,  the  course  over  its  bed 
along  which  the  water  is  deepest,  and  the  navigation  safest. 
This  may  be  irrespective  of  the  current,  or  distance  from  the 
shore.  In  questions  of  geography  or  boundaries,  however,  it 
is  more  generally  used  to  designate  the  depression  of  a bed 
below  permanent  banks,  forming  a conduit  along  which  waters 
flow,  and  which  may  be  at  some  times  full,  and  at  others  nearly 
if  not  quite  dry.  In  this  sense  it  is  of  common  use  in  law.  It 
is  the  more  obvious  signification  in  connection  with  boundaries, 
inasmuch  as  it  presents  something  of  a permanent  nature,  or  at 
least  at  all  times  visible;  and  when  changed  leaving  traces  of 
the  old  landmarks  . . . whereas  channels,  in  the  sense  of 
the  river  pilot,  are  ever  shifting,  invisible — discoverable  only 
by  patient  soundings,  and  then  imperfectly.” 

Reference  may  also  be  made  to  Farnham  on  Waters,  vol.  2, 
pp.  1462  and  1463,  and  to  the  cases  discussed  in  Tyler’s  Law  of 
Boundaries,  pp.  338  et  seq. 

I am  unable  to  see  that  the  description  in  the  patent  pre- 
sents any  difficulty  which  cannot  be  readily  solved  by  looking  at 
the  plan,  the  words  of  the  grant,  and  any  evidence  to  identify 
the  subject-matter  which  can  be  properly  considered.  I refer  to 
the  evidence  identifying  the  mainland  points,  the  measure- 
ments of  the  firm  and  marsh  land,  the  location  of  the  piers  and 
fishery  establishments,  and  the  documents  and  facts  indicating 
the  nature  and  extent  of  its  prior  title,  use,  and  occupation, 
and  its  being  part,  of  an  Indian  reservation : Booth  v.  Ratte,  15 
App.  Cas.  188;  Van  Diemen’s  Land  Co.  v.  Marine  Board  of 
Table  Cape,  [1906]  A.C.  92. 

The  construction  which  I would  place  upon  the  grant  would 
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give  the  grantee  the  firm  and  marsh  land  shewn  upon  the 
Bartley  plan.  That  supplies  both  a visible  outline  (see  Rolliter, 
pp.  30-34,  and  Lambe,  who  circumnavigated  the  marsh  land 
in  a boat,  pp.  44,  45,  50)  and  visible  and  proper  beginning  and 
ending  points,  and  treats  the  word  “channel,”  in  its  ordinary 
significance,  as  meaning  “stretching  from  margin  to  margin ;v 
and  the  expressions  “side  of  the  channel”  and  “following  the 
windings  thereof”  as  indicating  a course  bounded  partly  by  firm 
land  and  partly  by  marshy  land  as  shewn  on  the  plan.  In  the 
view  I take,  it  would  not  militate  against  this  view  even  if  the 
line  between  the  marsh  and  the  channel  were  in  the  water  at 
places. 

The  principle  may  well  be  applied  which  was  followed  in 
the  case  already  cited,  State  of  Alabama  v.  State  of  Georgia, 
where  the  expression  “along  the  western  bank”  was  treated 
as  allowing,  where  the  bank  was  not  defined,  a continuance  of 
the  boundary  along  the  line  of  the  bed,  as  that  is  made  by  the 
average  and  mean  stage  of  the  water. 

I disregard,  if  necessary,  the  bearings  in  relation 
to  the  mainland,  as  being  too  indefinite  to  interfere  with 
the  clearer  expression  of  the  plan  and  the  other  words  of  the 
patent.  The  area  thus  covered  is  1,339  acres,  which  approxi- 
mates more  nearly  to  the  original  1,200  acres  than  to  the  2,602 
acres  now  given. 

There  are  two  points  in  the  judgment  which  should  be  dealt 
with.  It  is  therein  said  that  the  southerly  end  of  the  marsh 
does  not  end  in  a point,  but  in  a line  bearing  east  and  west, 
and  that  the  description,  if  intended  to  follow  what  is  outlined 
in  the  plan,  would  at  the  south  take  a bearing  westerly  of  one- 
third  to  half  a mile,  instead  of  bearing  northerly  against  the 
stream.  Again,  it  is  stated  that  there  is  no  defined  shore  line  on 
the  island  and  marsh,  taken  together,  as  they  are  shewn  on 
Bartley’s  plan,  and  that  the  plan  indicates  that  towards  the 
north  no  definite  line  could  be  drawn  between  land  and  water. 
But,  when  examined,  while  the  southern  end  of  the  marsh 
forms  a large  fish-tail,  the  south-east  angle  stretches  out  800 
feet  further  south  than  the  south-west  angle,  and  forms  a well- 
defined  end.  If  the  winding  of  the  easterly  channel  going  south- 
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ward  reaches  that  point,  there  is  nothing  in  the  evidence  to 
suggest  that  the  current  on  the  westerly  side  does  not  bend 
round  the  south-west  point  and  come  down  to  meet  the  easterly 
channel,  not  on  a westerly  bearing,  hut  a southerly  one. 
If  Newman’s  plan  is  looked  at,  the  south-westerly  point  has 
apparently  been  softened  down  to  a south-easterly  slope,  and 
the  supposed  point  of  meeting  of  the  navigable  channels  lies 
far  to  the  south  of  the  south-east  point;  so  that  the  reversed 
bearing,  speaking  roughly,  runs  northward.  Plan  32  gives  the 
present  shape  as  a fish-tail,  but  with  a greater  indentation  be- 
tween its  ends.  As  to  the  second  point,  I have  already  referred 
to  the  evidence  of  Lambe,  who  is  clear  that  there  is  a defined 
line  round  the  island,  and  of  Rolliter,  and  I can  see  no  differ- 
ence in  the  way  the  land  and  water  are  distinguished  at  the 
north  end  from  the  way  the  difference  is  shewn  on  east,  west,  and 
south ; nor  can  I find  any  witness  who  throws  any  doubt  upon  it. 

The  earliest  license  of  occupation,  which  shews  what  Pax- 
ton was  in  possession  of,  covers  an  area  of  about  1,200  acres, 
and  gives  the  alternative  names  of  Fighting  Island  and  Isle  aux 
Dindes,  and  the  Bartley  plan  shews  that  there  were  two  fishing 
establishments  on  the  extreme  margin  of  the  marsh,  west  of  the 
firm  land  marked  “Fighting  Island.’” 

I think,  in  view  of  all  these  considerations,  that  the  words  of 
the  patent  cannot  be  said  to  be  ambiguous,  and  that  they  conform 
to  the  plan,  and  that  the  words  “side  of  the  channel”  and  its 
“windings”  are  satisfied  by  the  meaning  ordinarily  ascribed  to 
a channel — that  is,  what  is  bounded  by  the  shore  line  past  which 
the  body  of  the  river  flows — a line  clearly  indicated  on  the  plan, 
and  distinguished  from  and  as  being  the  border  of  the  marshy 
land. 

To  adopt  the  modern  navigable  channel  as  the  meaning  of 
the  words  in  question  is  to  narrow  the  words  from  their  ordinary 
signification,  which  is  wide  enough  to  include  a passage,  which, 
while  not  wholly  navigable  for  large  vessels,  may  well  have  been 
navigable  for  small  ones,  especially  those  which  might  have 
effected  a landing  at  the  edge  of  the  marsh,  where  two  of  the 
fishing  establishments  Are  actually  placed.  It  is  pointed  out 
(pp.  54,  55  of  the  notes  of  evidence) , by  the  learned  trial  Judge, 
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that  the  present  navigable  channel  may  and  probably  does  differ 
from  that  of  fifty-eight  years  ago;  and  all  the  evidence  is 
directed  to  its  present  condition  only. 

There  is  a consideration  which  should  not  be  overlooked. 
The  channels  are  spoken  of  in  the  patent  as  the  American 
and  British  channels.  These  are  colloquial  designations,  indi- 
cating passages  in  the  river  rather  than  definite  navigable 
channels  owned  wholly  by  each  of  the  two  nations.  There  are 
four  channels  in  the  river  Detroit  in  this  locality  spoken  of 
in  the  Ashburton  Treaty  of  1842,  article  VII.,  and  the  word 
1 1 channel”  between  the  islands  in  the  river  is  therein  used 
interchangeably  with  the  word  “passage,”  and  all  these  four 
channels  and  those  near  the  junction  of  the  St.  Clair  river  and 
lake  are  declared  to  be  equally  free  and  open  not  only  to  ships 
and  vessels  but  to  boats  of  both  parties  to  the  treaty. 

There  seems  to  be  much  force  in  the  consideration  given  by 
Mr.  Justice  Sargant  in  Eastwood  v.  Ashton,  [1913]  2 Ch.  39,  at 
p.  50,  to  the  nature  of  the  subject-matter  which  is  being  de- 
scribed, in  determining  whether  a plan  is  to  be  treated  as  the 
vital  and  essential  portion  of  the  description.  In  that  case  it 
was  a farm  of  highly  irregular  shape.  Here  it  is  an  island  com- 
posed of  firm  and  low  marshy  land  of  most  irregular  shape  and 
bounded  by  the  sides  of  winding  channels.  Hence  a plan  of  it 
is  obviously  the  clearest  and  best  way  of  identifying  it,  especially 
where  a survey  had  been  made  of  it,  and  where  its  position  is 
not  ascertained  by  exact  bearings  to  definite  land-marks  on  the 
mainland  near-by. 

So  far  I have  dealt  with  the  description,  apart  from  any  cor- 
respondence leading  up  to  it,  or  the  user  afterwards.  But  this 
source  of  information  is  investigated  by  the  learned  trial  Judge, 
upon  the  ground  that  the  description  is  ambiguous ; and  his 
account  of  what  led  up  to  the  patent,  whether  admissible  or 
not  in  law,  is  certainly  most  interesting  in  fact.  The  appellants, 
however,  urge  that  the  earlier  documents  lead  to  a conclusion 
entirely  different  from  that  drawn  by  him.  They  also  attack, 
as  not  borne  out  by  the  evidence,  the  assumption  that  “ the  pur- 
pose for  which  the  grant  was  sought  could  not  be  effective  unless 
Paxton’s  rights  extended  to  the  channel-bank.  It  was  on  the 
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beaches  between  the  channels  and  the  island  and  marshes  that 
he  had  made  the  improvements  mentioned  in  Colonel  Prince’s 
memorial — clearing  the  river  of  rocks  and  boulders,  and  re- 
moving other  impediments  to  the  establishment  of  a fishery.” 

Further,  it  is  disputed  that  the  order  in  council  of  the  5th 
December,  1870,  is  evidence  at  all  upon  the  issue  raised;  and, 
subject  thereto,  it  is  said  that  it  is  not  evidence  of  what  was 
contemporaneously  understood  to  be  the  meaning  of  the  grant, 
in  so  far  as  the  conclusion  therefrom  involves  the  proposition 
that  the  fishery  and  the  island  were  regarded  as  identical,  and 
not  the  former  as  an  appurtenance  of  the  latter. 

It  appears  to  me  that  the  confusion  which,  I think,  has 
arisen  in  dealing  with  the  documentary  evidence  admitted  at 
the  trial,  arises  from  the  construction  placed  upon  the  patent 
itself,  namely,  that  the  area  extends  westward  to  the  edge  of 
the  modern  navigable  channel.  Viewed  apart  from  that  con- 
ception of  the  grant,  it  seems  rather  to  support  the  construction 
which  I have  already  indicated.  In  the  petition  of  1827  the 
area  of  1,200  acres  is  said  to  be  composed  of  low,  flat  marsh 
land,  and  to  fall,  under  the  Treaty  survey,  within  His  Majesty’s 
Dominions.  I think  it  is  clear  that  the  reference  here  is  to 
the  area  given  by  Lambe  as  about  1,339  acres,  shewn  on  the 
Bartley  plan  as  firm  and  marsh  land,  and  does  not  include  land 
under  water,  lying  between  it  and  the  navigable  channel,  part 
of  which,  it  is  said,  projects  over  into  the  territory  of  the  United 
States. 

The  great  value,  for  various  purposes  of  Paxton,  spoken  of  in 
that  petition,  is,  no  doubt,  its  usefulness  as  a base  for  fishing 
operations.  This  is  clear  from  the  later  memorial  in  1857,  where 
the  fishery  is  spoken  of,  not  as  part  of,  but  attached  to,  the 
island.  Moreover,  rocks  and  boulders  are  distinctly  stated  to 
have  been  removed  from  the  river  as  impediments  to  the  estab- 
lishment of  a fishery,  presumably  in  that  river.  The  price  of  the 
island  is  fixed  irrespective  of  Paxton’s  “improvements  thereon” 
— i.e.,  on  the  island.  The  Indian  conveyance  mentions  the 
island  with  all  appurtenances  thereto  belonging. 

The  assumption  that  Paxton’s  purpose  in  seeking  the  grant 
could  not  be  effective  unless  his  right  extended  to  the  channel - 
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bank,  if  correct,  does  not  necessarily  involve  the  conclusion  that 
the  grant  of  the  island,  as  such,  included  the  soil  under  water 
out  to  the  channel-bank.  Nor  does  his  removal  of  impediments 
to  the  establishment  of  a fishery,  in  the  river  itself,  extend  his 
ownership  thus  far;  and,  even  if  regard  can  be  had  to  the  state- 
ment in  the  order  in  council  of  the  5th  December,  1870,  that  the 
price  paid  was  based  on  the  fishery,  and  that  he  paid  a capital- 
ized rent  for  the  acquisition  of  the  fishery — which  is  not  the 
transaction  as  actually  carried  out — that  can  carry  the  matter 
no  further  than  did  the  original  license  of  occupation  of  an 
island  of  about  1,200  acres  of  low,  marshy  land,  nor  extend  the 
description  beyond  the  words  of  the  patent.  The  value  of  the 
island  as  a base  for  fishing  operations  is  admitted;  but  the 
inclusion  of  the  title  to  the  land  covered  by  the  waters  of  the 
river  adjacent  thereto  must  be  the  subject  of  grant — either  ex- 
press or  implied.  The  agreement  for  arbitration  does  not  men- 
tion fishery,  but  refers  to  the  value  of  the  island  only,  of  which 
Paxton  was  then  in  possession;  and  the  award  deals  with  it 
m that  way.  It  was  distinctly  stated  in  the  agreement  for  arbi- 
tration that  the  sale  was  to  be  subject  to  certain  liabilities;  evi- 
dently those  incurred  by  Paxton  to  the  Indians,  and  which  must 
have  related  to  fishing  rights,  as  the  fee  of  the  island  was  being 
dealt  with. 

Indeed,  I think  the  learned  trial  Judge  correctly  states  the 
question  for  decision  in  the  earlier  part  of  his  judgment,  when 
he  says  that,  the  ‘ 1 main  question  for  determination,  if  indeed  not 
the  only  question,  is  whether  or  not  the  description  in  the  letters 
patent  from  the  Crown  to  the  plaintiff’s  predecssors  in  title 
includes  the  land  covered  with  water  now  in  possession  of 
Gauthier  under  his  license  of  occupation.  ’ ’ 

If  regard  is  ha,d  to  the  dealings  of  Paxton  and  his  success- 
ors in  title,  it  would  appear  that  there  were  four' pier  fisheries 
built  after  1867 — by  whom,  it  is  not  stated — and  that  the  de- 
fendant Gauthier  rented  them  until  about  1889  from  Thomas  or 
Ethelbert  Paxton;  and  the  leases  are  produced.  These  pier 
fisheries  are  out  in  the  water  beyond  the  marsh,  while  the  orig- 
inal fishery  establishments  shewn  on  the  Bartley  plan  are  on 
or  near  the  outlined  shore  line  of  the  firm  land  or  marsh  as 
laid  down  on  that  plan. 
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In  Thomas  Paxton’s  will  there  is  a devise  for  life  to  his 
son  Ethelbert  B.  Paxton,  the  lessor  to  Gauthier,  of  “my  pro- 
perty . . . commonly  known  as  Fighting  Island;”  and  in 

a contingent  devise  to  the  municipal  council  of  Essex  the  will 
speaks  of  the  different  fisheries  “on  Fighting  Island.” 

The  description  in  the  patent  is  adopted  by  Ethelbert  B. 
Paxton  in  his  conveyance  to  Yiger  in  1888,  and  is  continued  in 
the  deeds,  except  where  it  changes  either  to  Fighting  Island 
simply  or  Fighting  Island  as  partly  subdivided  into  lots  on 
plan  442.  One  deed  to  Palms  adopts  the  shorter  description; 
and  the  others,  the  one  referring  to  the  plan  442.  This  plan 
does  not  cover  the  water  lots.  A copy  of  it  has  been  produced 
and  is  with  the  papers. 

The  transactions  which  these  evidence  shew  that  the  fishing 
establishments  were  put  out  in  the  river  by  the  Paxtons  beyond 
the  limits  of  what  the  Bartley  plan  shews  (see  evidence,  p. 
59),  and  were  operated  and  leased  from  1877  to  1890.  These  are 
consistent  with  a right  of  fishery  or  of  ownership,  but  they  are 
not  conclusive  either  way,  and  what  Paxton  did  may  have  been 
done  under  the  impression  spoken  of  by  Chief  Justice  Strong  in 
Barthel  v.  Scott  en,  24  S.C.R.  367,  at  p.  373.  From  1892  to  1902, 
the  Dominion  Government,  according  to  the  defendant  Gauthier, 
operated  these  fisheries,  and  in  1903  he  went  into  possession  and 
fished  them  for  his  own  benefit.  In  May,  1904,  the  solicitors 
for  Mr.  F.  F.  Palms,  whose  administrator  is  the  plaintiff  in 
this  action,  entered  into  correspondence  with  the  Crown  Lands 
Department  in  Toronto,  asking  for  a grant  of  the  water  lots 
which  the  present  judgment  gives  him,  and  on  which  the  fishing 
piers  had  been  erected,  and  stating  that  they  had  not  been 
granted  to  them,  i.e.,  to  their  predecessors,  the  Paxtons,  but  the 
correspondence  ended  when  the  Department  asked  for  a plan 
with  metes  and  bounds  to  be  made  and  for  an  affidavit  that  there 
was  no  adverse  claim. 

Francis  F.  Palms,  having  acquired  the  island,  leased  to  one 
C.  H.  Gauthier,  on  the  25th  January,  1907,  so  much  of  the  west 
shore  of  Fighting  Island  as  was  required  and  had  hitherto  been 
used  to  operate  the  Cottoner  fishery  (on  the  shore  of  the  island), 
the  Pare  fishery,  and  the  fishery  near  the  head  of  the  island : all 
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of  which  the  defendant  Gauthier  had  been  operating  since 
1903.  Previous  to  this,  Edwin  Behan,  of  Pittsburg,  had  been 
given  various  options  to  purchase  the  island,  not  mentioning 
the  fisheries,  and  Behan  claimed  that  Palms  afterwards  agreed 
to  sell  it  to  him.  Behan  leased  the  fisheries  to  the  present  de- 
fendant Gluckoff  in  September,  1909.  In  October,  1909,  Behan 
applied  to  the  Ontario  Government  for  a patent  for  the  water 
lots  or  rights,  suggesting  the  cancellation  of  the  defendant 
Gauthier’s  license  of  occupation,  which  he  had  obtained  on 
the  15th  February,  1909. 

On  the  10th  November,  1909,  the  solicitors  for  the  Palms 
estate  wrote  Behan  asserting  that  they  never  owned  the  water 
lot  nor  undertook  to  convey  it  to  him,  and  stating  that  the  Gov- 
ernment had  issued  fishermen’s  licenses  on  the  west  side  of  the 
island;  and  added:  “The  Government  always  permitted  fishing 
rights  to  be  used  by  the  Palms  trustees,  and  they  supposed  such 
rights  went  with  the  island ; but  they  never  gave  you  any  guar- 
antee to  this  effect.” 

The  Ontario  Government  in  May,  1910,  refused  to  cancel 
the  Gauthier  license.  The  correspondence  between  the  Palms 
estate  and  Behan,  and  the  three  defendants  who  have  an  assign- 
ment from  him  of  his  option  or  agreement  with  that  estate,  con- 
tinued until  October,  1911,  without  any  result  being  arrived 
at;  Behan  and  his  assignees  contending  that  they  were  entitled 
to  the  water  lots  or  rights,  as  well  as  to  the  island  itself ; and  on 
the  2nd  November,  1911,  the  present  action  was  begun. 

While  Paxton  used  the  water  lots  to  plant  piers  upon  and  to 
fish  therefrom,  Palms  did  not  do  so,  and  denied  ownership  of 
the  water  lots.  So  that,  if  after-user  is  urged,  it  is  met  by  non- 
user and  a disclaimer  of  ownership  by  those  who  now  assert 
the  contrary.  On  a consideration  of  all  these  matters,  I do  not 
see  that  they  assist  the  claim  of  the  plaintiff. 

The  Bed  of  Navigable  Waters  Act,  1 Geo.  V.  ch.  6,  was 
assented  to  on  the  24th  March,  1911.  If  the  patent  in  question 
expressly  grants  the  bed  of  the  river  Detroit,  out  to  the  navi- 
gable channel-bank,  then  of  course  the  statute  does  not  apply, 
and  cannot  limit  it. 

Two  matters  were  argued  in  addition  to  the  main  question: 
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one,  whether  the  judgment  for  possession  against  the  defendants 
other  than  Gauthier  was  proper  in  view  of  the  circumstances; 

I and  the  other  was  directed  to  the  judgment  voiding  Gauthier’s 
license. 

I do  not  think  that  the  defendants  (other  than  Gauthier) 
can  be  as  summarily  foreclosed  as  the  respondent  contends. 
There  is  a usual  and  proper  way  of  terminating  contracts  where 
time  has  long  ceased  to  be  of  the  essence  of  the  contract.  These 
defendants  claim  to  have  paid  $7,400;  they  are  properly  in 
possession  under  what  they  claim  is  a contract,  and  they  are 
willing  to  complete  it  if  they  get  the  land  out  to  the  bank  of  the 
navigable  channel.  The  main  difference  between  the  parties  is 
as  to  what  was  bought  and  sold,  and  the  plaintiff  alleges  that 
the  defendants  had  no  contract,  but  only  an  option  to  purchase. 

In  the  view  I have  taken,  the  plaintiff  was  not  the  owner  of 
the  land  in  dispute.  It  is  not  an  unusual  thing  for  the  Court  to 
refuse  specific  performance  of  a contract  for  the  sale  of  land 
where  the  contract  presents  a hardship  on  one  side  or  the  other 
{In  re  Davis  <&  Cavey  (1888),  40  Ch.D.  601),  or  where  there 
is  a real  dispute  as  to  the  area  covered  (see  Earl  of  Durham  v. 
Legard  (1865),  34  Beav.  611,  and  Rudd  v.  Lascelles,  [1900]  1 
Ch.  815,  819) ; and  I think  that  the  original  defendants  are  not 
entitled  at  present  to  such  a judgment  against  the  plaintiff.  No 
evidence  was  given,  and  only  the  options  or  contracts  and  letters 
put  in;  and  the  statements  in  the  correspondence  are  not,  as  I 
read  the  evidence,  admitted  as  proved.  There  is  a question  as  to 
what  was  represented  as  the  thing  to  be  sold.  After  a careful 
reading  of  what  has  been  filed,  I am  unable  to  say  that  there 
is  no  binding  contract.  I do  not  find  any  definite  acceptance, 
but  much  money  has  been  paid,  and  letters  written  on  behalf 
of  the  plaintiff  treat  the  matter  as  more  than  an  unaccepted 
option.  But  it  would  not  be  fair  at  this  stage  to  decide  the 
matter  in  favour  of  one  side  or  the  other. 

The  parties  must  be  left  to  work  out  their  rights  in  some 
other  way,  upon  the  basis  of  the  present  judgment,  or,  in  case  of 
appeal,  when  the  question  between  the  plaintiff  and  Gauthier 
is  finally  settled.  I do  not  think,  however,  that,  if  they  fail 
to  arrange  their  differences,  there  should  be  a bar  to 
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another  action  by  either  party  at  any  time,  if  it  is  necessary  to 
bring  this  long-standing  transaction  to  an  end  one  way  or  the 
other.  But,  even  if  the  plaintiff  was  entitled  to  possession,  he  is 
not  entitled  to  mesne  profits  under  the  circumstances  appearing 
in  evidence. 

The  judgment  as  to  the  defendant  Gauthier  declares 
that  his  license  of  occupation  is  void  and  should  be  can- 
celled. This  is  based  upon  what  is  called  a deliberate  fraud 
on  his  part.  I have  always  understood  that  a charge  of  fraud 
should  be  clearly  and  specifically  made  when  it  is  relied  upon 
by  any  of  the  parties  to  an  action.  In  this  case  it  is  not  made 
at  all  in  the  pleadings,  and  was  not  supported  before  us;  nor, 
in  reading  the  evidence,  can  I see  that  attention  was  directed  to 
it. 

No  doubt,  in  certain  cases  the  Court  can,  as  pointed  out  by 
the  learned  trial  Judge,  in  the  absence  of  the  Attorney- General, 
set  aside  a grant  by  the  Crown  if  procured  by  fraud.  But  this 
remedy  appeared  to  be  confined  to  cases  where,  if  the  patent  is 
voided,  the  land  reverts  to  the  Crown.  See  remarks  of  Moss, 
C.J.O.,  in  Florence  Mining  Co.  v.  Cobalt  Lake  Mining  Co. 
(1909),  18  O.L.R.  275,  at  p.  284. 

It  has,  however,  recently  been  extended  to  claims  where  the 
Crown  has  already  parted  with  the  locus  in  quo  to  another 
party,  and  where  therefore  the  theory  that,  upon  the  land  revert- 
ing to  the  Crown,  it  can  do  justice  to  the  rival  claimants,  is  not 
applicable.  See  Zock  v.  Clayton  (.1913),  28  O.L.R.  447. # 

In  the  case  of  Farah  v.  Glen  Lake  Mining  Co.  (1908),  17 
O.L.R.  1,  it  was  asserted  that  the  defendants’  counterclaim  could 
not  be  proceeded  with  unless  a fiat  from  the  Attorney-General 
had  been  obtained,  but  it  was  decided  that  a fiat  was  unneces- 
sary. And  the  Court  pointed  out  that  that  case  was  not  one  in 
which  the  Crown  had  already  granted  or  agreed  to  grant  the 
parcel  in  dispute  (p.  15),  and  that  the  decisions  given  between 
1842  and  1881  had  limited  the  right  to  proceed  for  the  cancel- 
lation of  a patent  to  cases  where  one  of  the  parties  was  not 
entitled  to  compensation  o v where  there  were  special  circum- 
stances. The  decision  must  be  read  in  the  light  of  these  remarks, 

*Now  in  .appeal  to  the  Supreme  Court  of  Canada. 
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and  it  must  be  borne  in  mind  that  the  question  was  not  whether 
the  Attorney-General  was  properly  a defendant  to  the  counter- 
claim,  but  whether  the  defendant  could  properly  maintain  it 
without  the  Attorney- General  as  the  active  plaintiff  (p.  16). 

The  plaintiff  does  not  allege  fraud,  error,  or  improvidence, 
and  does  not,  therefore,  bring  himself  within  the  case  just  re- 
ferred to.  The  defendant  Gauthier  may  or  may  not  be  entitled  to 
compensation,  but  the  right  of  the  Crown  to  be  heard  or  to  be 
an  active  plaintiff,  if  it  so  desires,  seems  to  me  to  be  an  important 
one  and  one  that  would  have  to  be  carefully  considered  if  the 
facts  of  this  case  did  not  warrant  the  finding  that  the  plaintiff 
had  established  no  title  to  the  lands  for  which  Gauthier  obtained 
his  license,  and  consequently  had  no  status  to  attack  him.  In 
a case  where  possession  is  claimed,  and  it  is  sought  to  oust  the 
licensee  of  the  Grown,  it  would  seem  to  be  reasonable  that  the 
Crown  should  be  entitled  to  be  heard  and  to  defend  that  pos- 
session, if  the  title  to  the  property  is  brought  in  question.  Here 
a notice  of  some  sort  was  served  on  the  Attorney-General,  but 
I am  unable  to  find  any  authority  for  a summary  notice  to  the 
Attorney- General  except  in  the  Judicature  Act,  1913,  3 & 4 Geo. 
V.  ch.  19,  sec.  33,  upon  a constitutional  question  being  raised. 

But,  apart  from  that,  the  point  here  is,  that  there  has  been  no 
charge  of  fraud,  no  investigation  of  fraud,  and  no  notice  to  th£ 
defendant  Gauthier  that  he  was  to  defend  himself  against  such 
an  attack.  It  is  as  much  contrary  to  natural  justice  to  pro- 
nounce a person  guilty  of  fraud  or  perjury,  if  in  the  proceedings 
taken  he  had  no  knowledge  that  such  a charge  was  made  or  was 
being  inquired  into,  and  had  no  thought  of  meeting  it,  as  it  is 
to  proceed  against  him  in  his  absence ; and  the  principle  stated 
in  Nicholls  v.  Cumming  (1877),  1 S.C.R.  395,  is  carried  to  that 
extent.  See  also  Maxwell  on  Statutes,  4th  ed.,  p.  546. 

In  this  case  no  charge  of  fraud,  misrepresentation,  or  sup- 
pression is  made  against  the  defendant  Gauthier.  The  plead- 
ings disclose  a case  of  overlapping  boundaries  only.  The  sole 
item  of  actual  misrepresentation  mentioned  in  the  reasons  for 
judgment  is,  that  his  lease  did  not  cover  the  water  front  or  the 
fisheries  in  any  way,  but  only  the  shore,  and  that,  instead  of 
one  lease,  there  were  several,  which  should  have  been  mentioned. 

31 — 29  o.L.R. 
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On  looking  at  the  lease  of  1907,  to  which,  it  is  ■evident,  reference 
was  made,  the  statement  that  it  did  not  cover  the  water  front 
or  the  fisheries  in  any  way,  but  only  the  shore,  is  an  accurate 
statement;  while  the  other  and  earlier  leases  proved,  i.e of 
1877  and  1881,  cover  pier  fisheries,  which  are  out  from  the  shore 
of  the  island  280  feet,  360  feet,  940  feet,  and  2,220  feet  respect- 
ively. 

The  suppressions  charged,  summarised,  are  of  facts  which 
would  go  to  shew  that  the  Paxtons  had  exercised  rights  over 
the  water  lots  in  question,  and  therefore  had  a title  or  claim. 
In  the  reasons  for  judgment,  it  is  stated  that  the  defendant 
Gauthier  could,  as  the  leases  to  him  had  expired,  question  these 
rights,  and  that  the  Crown  had  knowledge  of  an  adverse  claim. 
It  had  knowledge  of  more  than  that;  for  on  its  file  (exhibit  30) 
there  is,  as  I have  mentioned,  an  express  statement  on  behalf 
of  the  Palms  estate,  through  Clarke,  Cowan,  & Bartlet,  their 
Windsor  solicitors,  in  1904,  that  the  water  lots  surrounding  the 
island  had  not  been  granted  to  them,  and  asking  for  a patent. 
The  lease  of  January,  1907,  was  made  by  the  Palms  estate  four 
years  after  the  defendant  Gauthier  had  been  openly  operating 
the  fisheries. 

The  express  disclaimer  of  the  Palms  estate  was  repeated  in 
November,  1909,  by  the  Detroit  attorneys  of  the  estate,  to  Behan 
(exhibit  38)  ; and  that  position  was  maintained  in  this  action 
until  after  the  defendant  Gauthier  was  added;  the  original  de- 
fendants pleading  (paragraph  3)  that  they  bought  out  to  the 
channel-bank,  and  the  plaintiff  joining  issue  on  that  statement. 
The  Ontario  Government  were  not  likely  to  be  ignorant  of  the 
fact,  if  it  be  a fact,  that  the  Dominion  Government  operated 
these  fisheries  from  1892  to  1903. 

No  witness  from  the  Department  of  the  Ontario  Government 
concerned  was  called — and  naturally  so,  where  the  only  allega- 
tion was  that  the  Crown  grants  overlapped;  so  that  there  is 
nothing  to  shew  their  state  of  knowledge  at  the  time — a reason- 
able step  to  take  if  the  fraud  was  said  to  be  perpetrated  on 
them.  This  is  the.  more  necessary,  as  the  Minister’s  letter 
refers  to  evidence  being  before  the  Department  when  the  license 
was  granted.  This  may  and  probably  was  Gauthier’s  evidence; 
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but  that  should  not  be  left  to  surmise.  It  is  not  enough  that  a 
judgment  may  be  right;  it  must  be  founded  on  evidence  of  the 
facts  on  which  it  rests. 

Under  these  circumstances,  and  apart  from  the  principle  I 
have  alluded  to,  I think  that  there  is  no  such  proof  as  is  required 
from  a party  alleging  fraud  in  another,  and  that  that  must  be 
the  test  where  a finding  of  fraud  is  made,  although  not  asked 
for  in  the  pleadings  or  adopted  by  any  of  the  parties. 

The  judgment  should  be  reversed,  and  the  proper  declar- 
ation made  as  indicated  as  to  what  passed  under  the  patent  to 
Paxton.  As  to  the  original  defendants,  so  much  of  the  judg- 
ment as  orders  them  to  give  up  possession  to  the  plaintiff  should 
be  set  aside,  and  judgment  entered  dismissing  the  claim  for 
possession  and  mesne  profits,  and  also  dismissing  the  counter- 
claim of  these  defendants  for  specific  performance,  with  a declar- 
ation that  the  dismissal  of  these  claims  is  not  to  be  a bar  to  any 
subsequent  action  arising  out  of  or  by  reason  of  the  alleged  con- 
tract or  contracts.  There  should  also  be  a declaration  that  the 
rights  of  the  plaintiff,  if  any  there  be,  arising  out  of  any 
practice  of  the  Department  of  Crown  Lands  in  dealing  with 
owners  of  the  shore  or  arising  because  of  their  ownership 
thereof,  are  not  interfered  with  by  this  judgment. 

There  should  be  no  costs  of  the  action  or  counterclaim  be- 
tween the  plaintiff  and  the  original  defendants.  The  judgment 
annulling  Gauthier’s  license  of  occupation  should  be  set  aside, 
and  the  action  as  to  him  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

McDougall  v.  Snider. 

Water  and  Watercourses — Overflow  of  Mill-pond — Negligence — Evidence — 
Liability  for  Escape  of  Water — Heavy  Rainfall — Act  of  God  or  Vis 
Major — Opening  of  Flood-gates  to  Prevent  Carrying  away  of  Bam — 
Injuria  absque  Darnno — Cause  of  Action. 

Water  from  the  defendant’s  mill-pond  overflowed  its  hanks  and  got  upon 
the  plaintiff’s  neighbouring  land,  causing  injury:  — 

Held,  upon  the  evidence  given  in  an  action  brought  to  recover  damages  for 
the  injury,  that  negligence  of  the  defendant  in  the  management  of  the 
flood-gates  and  in  failing  to  control  the  flow  of  the  wiafer  so  as  to  pre- 
vent its  doing  damage  to  others,  had  not  been  proved. 

During  the  day  upon  which  the  plaintiff’s  lot  was  flooded,  and  part  of  the 
previous  night,  there  had  been  heavy  rains,  which  caused  a rise  in  the 
waters  of  the  stream  dammed  to  feed  the  mill-pond;  and,  when  the  mill 
was  shut  down  in  the- evening  of  the  previous  day,  for  want  of  sufficient 
water  to  run  it,  there  was  no  reason  to  apprehend  any  abnormal  rise 
in  the  height  of  the  water,  and  nothing  to  suggest  that  exceptional  pre- 
cautions would  be  necessary  to  prevent  the  banks  of  the  mill-pond  being 
overflowed  or  to  prevent  damage  being  done  to  the  plaintiff’s  property: — 
Held,  that  the  contention  that  it  was  the  duty  of  the  defendant  to  prevent 
at  all  hazards  the  water  of  the  mill-pond  from  escaping  from  it,  to  the 
injury  of  others,  was  not  well-founded.  The  escape  wras  caused  by  the 
act  of  God  or  vis  major. 

Fletcher  V.  Rylands  (1866),  L.R.  1 Ex.  265  (affirmed  in  Rylands  v.  Fletcher 
(1868),  L.R.  3 H.L.  330),  distinguished. 

Nichols  V.  Marsland  (1876),  2 Ex.D.  1 (approved  in  Richands  V.  Lothian, 
[1913]  A.C.  263),  applied  and  followed. 

After  the  water  began  to  rise,  the  flood-gates  were  opened  by  the  defend- 
ant’s servants  to  prevent  the  dam  being  swept  away;  'but,  as  the  evidence 
established,  had  the  dam  been  carried  away,  greater  damage  would  have 
been  done  to  the  plaintiff’s  property  than  was  occasioned  by  the  opening 
of  the  flood-gates:  — 

Held,  that,  even  if  it  was  a wrongful  act  to  open  the  flood-gates,  it  was 
injuria  absque  darnno,  and  consequently  not  a ground  of  action. 

Thomas  v.  Birmingham  Canal  Co.  (1879),  49  L.J.Q.B.  851,  applied  and  fol- 
lowed. 

Judgment  of  the  Senior  Judge  of  the  County  Court  of  the  County  of  Water- 
loo affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Senior 
Judge  of  the  County  Court  of  the  County  of  Waterloo,  after  a 
trial  without  a jury,  dismissing  an  action  brought  in  that  Court 
to  recover  damages  for  injury  to  the  plaintiff’s  land  and  other 
property  by  flooding,  caused  by  the  overflow  of  the  defendant’s 
mill-pond. 

April  10  and  11.  The  appeal  was  heard  by  Meredith,  C.  J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A: 
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ant  was  liable  both  on  the  ground  of  negligence  in  the  manage- 
ment of  the  flood-gates,  and  also  because  he  had  fyeen  guilty  of 
a breach  of  the  duty  incumbent  upon  an  owner  of  land  who  has 
collected  a large  body  of  water  upon  his  property  by  means  of  a 
dam,  so  to  construct  and  maintain  it  that  he  will  not  damage 
his  neighbour’s  property  in  letting  off  the  surplus  water.  He 
referred  to  Young  v.  Tucker  (1899),  26  A.R.  162,  per  Lister, 
J.A.,  at  p.  169;  Nichols  v.  Marsland  (1876),  2 Ex.D.  1;  Box  v. 
Jubb  (1879),  4 Ex.D.  76 ; Dixon  v.  Metropolitan  Board  of  Works 
(1881),  7 Q.B.D.  418;  Nugent  v.  Smith  (1876),  1 C.P.D.  423; 
Nordheimer  v.  Alexander  (1891),  19  S.C.R.  248,  263;  Mackenzie 
v.  Township  of  West  Flamborough  (1899),  26  A.R.  198,  201; 
Halsbury’s  Laws  of  England,  vol  7,  p.  428;  Forward  v.  Pittard 
(1785),  1 T.R.  27,  33. 

R.  McKay,  K.C.,  for  the  defendant,  argued  that  the  finding 
of  the  learned  trial  Judge  against  negligence  was  supported  by 
the  evidence,  which  shewed  that  the  flood  which  caused  the 
damage  was  an  extraordinary  one,  and  could  not  have  been 
anticipated.  The  defendant  did  all  in  his  power  to  prevent 
injury  to  the  plaintiff’s  property,  and  is* excused  by  the  doctrine 
of  vis  major.  He  referred  to  James  v.  Rathbun  Co.  (1905),  11 
O.L.R.  271 ; the  Nichols  case,  supra ; and  to  Nield  v.  London  and 
North  Western  R.W.  Co.  (1874),  L.R.  10  Ex.  4.  [Meredith, 
C.J.O.,  thought  these  cases  were  in  conflict  with  Fletcher  v. 
Rylands  (1866),  L.R.  1 Ex.  265.]  That  case  is  distinguishable, 
as  appears  from  the  Nichols  case.  It  has  no  application  to  a 
natural  watercourse  such  as  is  in  question  here. 

Secord,  in  reply. 

November  3.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  County  Court  of  the  County  of  Waterloo,  dated 
the  13th  February,  1913,  which  was  directed  to  be  entered  by  the 
Senior  Judge  of  that  Court,  after  the  trial  of  the  action  before 
him,  sitting  without  a jury,  on  the  13th,  14th,  20th,  30th,  and 
31st  days  of  December,  1912,  and  the  20th  day  of  January,  1913. 

The  respondent  is  the  owner  of  a mill  operated  part  of  the 
time  by  water  power,  and,  for  the  purposes  of  it,  his  predecessor 
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in  title  constructed,  and  the  respondent  has  for  many  years 
maintained,  a mill-pond,  in  which  the  waters  of  a small  stream 
are  collected  and  from  which  they  are  led  to  the  mill  through  a 
raceway,  at  the  entrance  to  which  are  gates  for  controlling  and 
regulating  the  flow  of  the  water,  and  the  water  is  returned  to  the 
stream  in  the  ordinary  way  by  means  of  a tail-race.  The  appel- 
lant is  the  owner  of  a lot  which  lies  contiguous  to  the  stream  and 
below  the  dam,  and  upon  it  he  has  erected  a house,  in  which 
he  lives  with  his  family,  a stable,  and  some  out-buildings. 

On  the  morning  of  Sunday  the  1st  September,  1912,  as  the 
statement  of  claim  alleges,  the  water  from  this  mill-pond  over- 
flowed its  banks  and  “ran  to  and  overflowed”  the  appellant’s 
lot,  causing  injury  to  it  and  to  the  house  and  damage  to  his  fur- 
niture and  some  other  personal  property. 

The  appellant  bases  his  claim  upon  two  grounds : — 

(1)  A breach  of  the  duty  which,  he  contends,  rested  on  the 
respondent  to  take  such  precautions  as  would  have  prevented 
the  waters  of  the  mill-pond  from  escaping  and  doing  damage  to 
others. 

(2)  Negligence  of  the  respondent  in  the  management  of  the 
flood-gates  and  in  failing  to  control  the  flow  of  the  water  so  as 
to  prevent  its  doing  damage  to  others. 

The  evidence  as  to  the  main  question  involved  was  con- 
tradictory, and  the  learned  Judge,  upon  a full  consideration  of 
it,  came  to  the  conclusion  that  the  negligence  charged  had  not 
been  proved;  and  with  that  conclusion  we  agree. 

It  is  not  open  to  question  that  during  the  day  upon  which 
the  appellant’s  lot  was  flooded,  and  part  of  the  previous  night, 
there  had  been  very  heavy  rains,  which  caused  the  waters  of  the 
stream  to  rise ; and  it  is  a fair  conclusion  upon  the  evidence  that, 
when  the  mill  was  shut  down  about  six  o’clock  on  the  previous 
Saturday  evening,  for  want  of  sufficient  water  to  run  it,  there 
was  no  reason  to  apprehend  any  abnormal  rise  in  the  height  of 
the  water,  and  nothing  to  suggest  that  exceptional  precautions 
would  be  necessary  to  prevent  the  banks  of  the  mill-pond  being 
overflowed  or  to  prevent  damage  being  done  to  the  appellant’s 
property. 

The  evidence  preponderates  strongly  against  the  view  that 
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there  was  any  negligence  on  the  part  of  the  respondent’s  ser- 
vants in  the  way  in  which  the  flood-gates  were  operated,  when 
it  was  discovered  that,  owing  to  the  rise  in  the  height  of  the 
water  and  the  volume  of  it  that  was  coming  down  the  stream,  it 
was  necessary  for  the  preservation  of  the  dam  that  the  flood- 
gates should  be  opened.  The  immediate  object  of  the  respond- 
ent’s servants  in  opening  the  flood-gates  was,  no  doubt,  to  pre- 
vent the  loss  to  their  employer  which  would  have  resulted  from 
the  dam  being  swept  away;  but  the  evidence  establishes  beyond 
doubt,  we  think,  that,  had  the  dam  been  carried  away,  greater 
damage  would  have  been  done  to  the  appellant’s  property  than 
was  occasioned  by  the  opening  of  the  flood-gates. 
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It  was  contended  by  the  appellant’s  counsel  that  the  flood- 
gates should  have  been  opened  when  the  mill  was  shut  down 
on  Saturday;  but  there  was,  as  I have  said,  nothing  to  indicate 
that  it  was  necessary  that  that  should  be  done;  and  the  result 
of  doing  it,  had  the  exceptional  increase  in  the  volume  of  water 
not  occurred,  would  have  been  to  empty  the  mill-pond  and  so 
prevent  the  mill  from  being  operated  until  the  flood-gates  had 
been  closed,  and  the  pond  again  filled,  a proceeding  which,  under 
normal  conditions,  would  have  required  several  days  to  ac- 
complish. Besides  this,  the  evidence  establishes  that,  if  the 
gates  had  been  opened,  as  the  appellant  contends  they  should 
have  been,  the  damage  to  his  property  would  not  have  been 
avoided. 

In  our  opinion,  therefore,  the  appellant’s  case,  so  far  as  it  is 
based  on  negligence,  fails. 


The  contention  that  it  was  the  duty  of  the  respondent  to  pre- 
vent at  all  hazards  the  waters  of  the  mill-pond  from  escaping 
from  it,  to  the  injury  of  others,  is  also,  in  our  opinion,  not  well- 
founded.  The  appellant,  in  support  of  this  contention,  invokes 
the  rule  laid  down  in  Fletcher  v.  Hylands  (1866),  L.R.  1 Ex. 
265;  Hylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330.  The  rule  and 
the  nature  of  the  exceptions  to  it  were  thus  stated  by  Blackburn, 
J.,  and  his  statement  of  it  received  the  express  approval  of  the 
House  of  Lords:  “We  think  that  the  true  rule  of  law  is,  that 
the  person  who  for  his  own  purposes  brings  on  his  lands  and 
collects  and  keeps  there  anything  likely  to  do  mischief  if  it 
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App.  Div.  escapes,  must  keep  it  in  at  his  peril,  and,  if  he  does  not  do  so,  is 

1913  primd  facie  answerable  for  all  the  damage  which  is  -the  natural 

McDougall  consequence  of  its  escape.  He  can  excuse  himself  by  shewing 
that  the  escape  was  owing  to  the  plaintiff’s  default;  or  perhaps 
that  the  escape  was  the  consequence  of  vis  major , or  the  act  of 
God ; but  as  nothing  of  this  sort  exists  here,  it  is  unnecessary  to 
inquire  what  excuse  would  be  sufficient”  (L.R.  1 Ex.  at  pp.  279, 
280). 

The  question  of  law  left  undecided  in  Fletcher  v.  Bylands 
came  up  for  decision  a few  years  later  in  Nichols  v.  Marsland 
(1876),  2 Ex.  D.  1.  The  defendant  in  that  case  had  formed  on 
her  land  ornamental  pools  which  contained  large  quantities  of 
water.  These  pools  were  formed  by  damming  up  with  artificial 
banks  a natural  stream  which  rose  above  her  land  and  flowed 
through  it,  and  the  water  was  allowed  to  escape  from  the  pools 
successively  by  weirs  into  its  original  course.  An  extraordinary 
rainfall  caused  the  stream  and  the  water  in  the  pools  to  swell 
so  that  the  artificial  banks  were  carried  away  by  the  pressure, 
and  the  water  in  the  pools,  being  thus  suddenly  let  loose,  rushed 
down  the  course  of  the  stream  and  injured  the  plaintiff’s  ad- 
joining property.  The  jury  found  that  there  was  no  negligence 
in  the  construction  or  maintenance  of  the  reservoirs,  but  that 
the  flood  was  so  great  that  it  could  not  reasonably  have  been 
anticipated,  though  if  it  had  been  anticipated  the  effect  might 
have  been  prevented,  and  it  was  held  by  the  Court  of  Appeal 
that  this  was  in  substance  a finding  that  the  escape  of  the  water 
was  caused  by  the  act  of  God,  or  vis  major,  and  that  the  defend- 
ant was  not  liable  for  the  damage. 

In  that  case,  as  in  the  case  at  bar,  the  plaintiff  invoked  the 
rule  in  Fletcher  v.  Bylands,  hut  the  Court  held  that  the  question 
of  law  left  undecided  in  that  case — whether  the  defendant  could 
excuse  herself  by  shewing  that  the  escape  of  the  water  was  due 
to  vis  major  or  the  act  of  God — should  be  answered  in  the  affirm- 
ative. 

The  rule  was  also  considered  by  the  Judicial  Committee  of 
the  Privy  Council  in  the  recent  case  of  Bichards  v.  Lothian, 
[1913]'  A.C.  263;  and  what  was  laid  down  in  Nichols  v.  Mars- 
land was  approved  and  was  held  to  apply  where  the  escape  was 
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due  to  the  malicious  act  of  a third  person — ‘ ‘ if  indeed,  ’ ’ as  Lord 
Moulton  said,  in  stating  the  opinion  of  the  Committee,  “that 
case  is  not  actually  included  in  the  phrase  ‘vis  major  or  the 
King’s  enemies  ’ ” (p.  278.) 

It  may  he  also  that  the  case  at  bar  is  one  that  does  not  come 
within  the  principle  laid  down  in  Fletcher  v.  Rylands,  for  the 
reasons  given  by  Lord  Moulton,  at  p.  280.  “It  is  not,”  said 
he,  “every  use  to  which  land  is  put  that  brings  into  play  that 
principle.  It  must  be  some  special  use  bringing  with  it  increased 
danger  to  others,  and  must  not  merely  be  the  ordinary  use  of 
the  land  or  such  a use  as  is  proper  for  the  general  benefit  of  the 
community.”  It  is,  however,  unnecessary  for  the  purposes  of 
this  case  to  consider  it  from  that  point  of  view. 

The  following  passage  from  the  judgment  of  the  Court  de- 
livered by  Mellish,  L.J.,  in  Nichols  v.  Marsland,  is  particularly 
apposite  to  this  case  (2  Ex.D.  at  p.  5)  : “The  wrongful  act  is  not 
the  making  or  keeping  the#  reservoir,  but  the  allowing  or  causing 
the  water  to  escape.  If,  indeed,  the  damages  were  occasioned  by 
the  act  of  the  party  without  more — as  where  a man  accumulates 
water  on  his  own  land,  but,  owing  to  the  peculiar  nature  or  con- 
dition of  the  soil,  the  water  escapes  and  does  damage  to  his 
neighbour — the  case  of  Rylands  v.  Fletcher  establishes  that  he 
must  be  held  liable.  The  accumulation  of  water  in  a reservoir 
is  not  in  itself  wrongful;  but  the  making  it  and  suffering  the 
water  to  escape,  if  damage  ensue,  constitute  a wrong.  But 
the  present  case  is  distinguished  from  that  of  Rylands  v.  Fletcher 
in  this,  that  it  is  not  the  act  of  the  defendant  in  keeping  this 
reservoir,  an  act  of  itself  lawful,  which  alone  leads  to  the  escape 
of  the  water,  and  so  renders  wrongful  that  which  but  for  such 
escape  would  have  been  lawful.  It  is  the  supervening  vis  major 
of  the  water  caused  by  the  flood,  which,  superadded  to  the  water 
in  the  reservoir  (which  of  itself  would  have  been  innocuous), 
causes  the  disaster.  A defendant  cannot,  in  our  opinion,  be 
properly  said  to  have  caused  or  allowed  the  water  to  escape,  if 
the  act  of  God  or  the  Queen’s  enemies  was  the  real  cause  of  its 
escaping  without  any  fault  on  the  part  of  the  defendant.  If  a 
reservoir  was  destroyed  by  an  earthquake,  or  the  Queen’s 
enemies  destroyed  it  in  conducting  some  warlike  operation,  it 
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App.  Div.  would  be  contrary  to  all  reason  and  justice  to  bold  the  owner  of 
1913  the  reservoir  liable  for  any  damage  that  might  be  done  by  the 
McDougall  escape  of  the  water.  We  are  of  opinion,  therefore,  that  the  de- 

V. 

Snider.  fendant  was  entitled  to  excuse  herself  by  proving  that  the  water 

MeredithTc.j.o.  escaPed  through  the  act  of  God.” 

The  appellant’s  case  fails  for  the  same  reason  that  that  of 
the  plaintiff  in  Nichols  v.  Marsland  failed. 

In  addition  to  these  reasons,  the  appellant’s  case  also  fails 
for  the  reason  which  led  to  the  failure  of  the  plaintiff  in  Thomas 
v.  Birmingham  Canal  Co.  (1879),  49  L.J.Q.B.  851.  The  facts 
of  that  case  were  not  unlike  those  of  the  case  at  bar.  In  deliver- 
ing the  judgment  of  the  Court,  Lush,  J.,  said  that  the  Court 
had  forborne  to  deliver  judgment  at  the  close  of  the  argument 
not  because  of  any  doubt  “that  it  ought  to  be  substantially  for 
the  defendants,  but  from  a doubt  whether,  as  the  damage  com- 
plained of  did  not  accrue  from  the  bursting  of  the  canal  bank, 
but  was  caused  by  the  voluntary  act  of  the  defendants’  agents  in 
letting  off  the  surplus  water  in  order  to  prevent  a terrible 
catastrophe,  that  circumstance  might  not  entitle  the  plaintiffs  to 
judgment  for  some  amount.  If  the  defendants  had  done  nothing 
to  relieve  the  canal  of  the  accumulation  of  water,  the  facts  found 
by  the  arbitrator  would  have  brought  the  case  directly  within 
Nichols  v.  Marsland , for  it  is  found  that  the  banks  could  not 
have  sustained  the  continued  pressure  of  the  accumulating 
water,  but  would  soon  have  given  way,  the  result  of  which  would 
have  been  not  only  to  flood  the  plaintiffs’  mines  to  the  same 
extent  to  which  they  were  flooded,  but  also  to  have  flooded 
a large  tract  of  country  around,  causing  great  destruction  of 
property,  and  probably  loss  of  human  life  also.  . . . Assum- 

ing, therefore,  that  it  was  a wrongful  act  to  open  the  sluices 
and  so  let  out  the  water  from  the  canal  to  flow  in  the  direction 
of  the  plaintiffs’  mine  instead  of  allowing  that  and  all  the  sur- 
rounding area  to  be  deluged  by  the  bursting  of  the  bank,  it  was 
injuria  absque  damno,  and  consequently  not  a ground  of  action.” 
The  judgment  is  affirmed  and  the  appeal  dismissed  with 
costs. 
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[APPELLATE  DIVISION.] 

McLean  v.  Crown  Tailoring  Co. 

Negligence — Excavation  in  Public  Lane — Absence  of  Guard — Loss  of  Horse 
Falling  into  Hole — Findings  of  Jury — Use  of  Lane  for  Unhitching 
Horse  — Reasonable  Use  — Employment  of  Independent  Contractor — 
Danger  to  Persons  Using  Lane — Absence  of  Precautions — Liability  of 
Employer — Contributory  Negligence — Relief  over  against  Contractor — 
Provision  of  Written  Contract  as  to  Construction  of  Barricade — Am- 
biguity— Evidence  of  Agreement  dehors  the  Writing — Admissibility — - 
Question  for  Jury — Finding. 

The  defendants  made,  for  building  'purposes,  an  excavation  adjoining  and 
extending  about  two  feet  into  a public  lane,  twelve  feet  wide.  The 
entrance  to  the  plaintiff’s  stable  and  shed  was  from  the  lane  and  oppo- 
site to  one  end  of  the  excavation.  The  plaintiff  drove  his  horse  and 
waggon  into  the  lane,  on  a dark  night,  and  backed  the  waggon  into  the 
shed,  and  proceeded  to  unhitch  the  horse,  which  was  standing  partly  in 
the  shed  and  partly  in  the  lane.  The  horse  stepped  out  of  the  shafts  too 
far,  fell  into  the  excavation,  and  was  killed.  In  an  action  to  recover 
damages  for  the  loss  of  the  horse,  the  jury  found  that  there  was  no 
sufficient  barricade  at  the  place  where  the  horse  fell  in;  that  the  absence 
of  a barricade  was  a negligent  omission  on  the  part  of  the  defendants ; 
and  that  the  plaintiff  was  making  the  proper  and  customary  use  of  the 
lane  with  his  horse:  — 

Held,  that  these  findings  were  warranted  by  the  evidence;  and  that  the 
use  which  the  plaintiff  was  making  of  the  public  lane  was  a reasonable 
one. 

Harrison  V.  Duke  of  Rutland,  [1893]  1 Q.B.  142,  Benjamin  v.  Btorr  (1874), 
L.R.  9 C.P.  400,  and  Fritz  v.  Hobson  (1889),  14  Ch.D.  542,  followed. 

The  excavation  had  been  made  by  the  defendant  S.  under  a contract  with 
the  defendant  B.,  one  of  the  provisions  of  which  was  that  S.  should 
“form  barricade  around  excavation  to  prevent  any  one  from  falling  in;” 
and  it  was  contended  that,  the  work  of  making  the  excavation  having 
been  intrusted  to  an  independent  contractor,  the  defendant  B.  was  not 
liable: — ■ 

Held,  that  the  case  fell  within  the  rule  that  an  employer  cannot  divest 
himself  of  liability  for  negligence  by  reason  of  having  employed  an  inde- 
pendent contractor,  where  the  work  contracted  to  be  done  is  necessarily 
dangerous,  or  is  from  it's  nature  likely  to  cause  danger  to  others  unless 
precautions  are  taken  to  prevent  such  danger. 

Held,  also,  that  the  finding  of  the  jury  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  having  unharnessed  his  horse  in  the  way  he 
did,  and  in  close  proximity  to  the  excavation,  which  he  knew  was  un- 
guarded, should  not,  having  regard  to  all  the  circumstances,  be  disturbed. 

In  answer  to  the  claim  of  the  defendant  B.  to  relief  over  against  the  de- 
fendant S.,  the  latter  asserted  that  all  that  he  contracted  to  do  was  to 
erect  the  barricade,  and  testified  that  he  kept  it  up  until  the  carpenters 
came  to  work  upon  the  building,  and  that,  when  the  contract  was  signed, 
B.’s  architect  had  stated  that  the  barricade  was  to  be  a temporary  one, 
to  be  replaced  by  the  carpenters  when  they  came  to  work.  The  jury 
found  that  it  was  not  the  duty  of  S.  to  maintain  the  barricade  until 
his  contract  was  completed: — • 

Held,  that  the  provision  of  the  contract  as  to  the  barricade  was  ambiguous; 
that  the  evidence  of  S.  was  properly  admitted ; that  the  question  whether 
it  had  been  agreed  between  the  two  defendants  that  S.’s  obligation  to 
maintain  the  barricade  was  to  be  temporary,  was  properly  left  to  the 
jury;  and  that,  upon  the  finding  of  the  jury,  the  claim  for  relief  over 
was  properly  dismissed. 

Judgment  of  Denton,  Jun.  Co.  'C.  J.,  York,  affirmed. 
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Appeal  by  the  defendants  Brandham  and  Strath  from  the 
judgment  of  Denton,  Jun.  Co.  C.J.,  upon  ithe  findings  of  a jury, 
in  favour  of  the  plaintiff,  in  an  action  in  the  County  Court  of 
the  County  of  York;  and  appeal  by  the  defendant  Brandham 
from  the  judgment  of  the  same  learned  Judge  dismissing  Brand- 
ham’s  claim  against  his  co-defendant  Strath  for  relief  over. 

The  plaintiff  sued  for  damages  for  the  loss  of  a horse  which 
fell  into  an  excavation  in  a public  lane,  in  the  city  of  Toronto, 
and  was  killed.  The  excavation  had  been  made  by  the  defend- 
ant Strath,  under  a contract  with  the  defendant  Brandham. 

October  24.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

A.  J.  Bussell  Snow , K.C.,  for  the  defendant  Brandham, 
argued  that  the  use  the  plaintiff  was  making  of  the  highway  was 
unlawful:  Begina  v.  Pratt  (1855),  4 E.  & B.  860;  Beane  v.  Clay- 
ton (1817),  7 Taunt.  489,  and  cases  there  cited,  per  Park,  J. 
In  any  case  this  defendant  is  not  liable,  as  he  had  employed  an 
independent  contractor  whose  duty  it  was  to  guard  against  such 
an  accident:  Beven  on  Negligence,  Canadian  ed.,  vol.  1,  p.  417. 
He  is  at  all  events  entitled  to  be  indemnified  by  the  contractor. 

W.  A.  McMaster,  for  the  defendant  Strath,  argued  that  the 
protection  of  the  excavation  was  not  a duty  owed  to  a trespasser, 
and  that  the  defendant  was  not  bound  to  protect  it  for  all  time. 
When  he  left  the  premises,  a sufficient  barricade  was  left  to 
protect  them.  He  referred  to  Halsbury’s  Laws  of  England,  vol. 
13,  p.  429.- 

B.  B.  Moorhead,  for  the  plaintiff,  argued  that  there  was  no 
evidence  that  the  horse  had  bolted.  The  evidence  shewed  that 
the  excavation  had  been  unguarded  for  weeks  before  the  acci- 
dent. Both  the  owner  and  the  contractor  are  liable:  Penny  v. 
Wimbledon  Urban  Bistrict  Council,  [1899]  2 Q.B.  72;  Hals- 
bury’s Laws  of  England,  vol.  16,  p.  49,  note  c;  Hickman  v. 
Maisey,  [1900]  1 Q.B.  752;  Keech  v.  Town  of  Smith’s  Falls 
(1907),  15  O.L.R.  300.  [Meredith,  C.J.O.,  referred  to  Town  of 
Portland  v.  Griffiths  (1885),  11  S.C.R.  333.] 

Snow,  in  reply. 
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November  3.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — The  defendants  Brandham  and  Strath  both 
appeal  from  the  judgment  of  the  County  Court  of  the  County  of 
York,  in  favour  of  the  plaintiff,  dated  the  6th  June,  1913,  pro- 
nounced by  His  Honour  Judge  Denton,  one  of  the  Junior  Judges 
of  that  county,  after  the  trial  of  the  action  before  him,  sitting 
with  a jury,  on  the  4th  and  5th  days  of  June,  1913 ; and  the 
defendant  Brandham  also  appeals  from  the  judgment  in  so  far 
as  it  dismissed  his  claim  against  the  defendant  Strath  for  relief 
over. 

The  action  is  brought  to  recover  damages  for  the  loss  of  a 
horse  of  the  plaintiff,  which,  at  about  eight  o’clock  in  the  even- 
ing of  the  2nd  February  last,  fell  into  an  excavation  adjoining 
and  extending  for  about  two  feet  into  a public  lane  about 
twelve  feet  wide,  and  was  killed.  The  excavation  had  been  made 
by  the  defendant  Strath  under  a contract  with  the  defendant 
Brandham,  one  of  the  provisions  of  which  is  that  Strath  shall 
“form  barricade  around  excavation  to  prevent  any  one  from 
falling  in.” 


The  plaintiff  is  a cartage  agent,  and  has  a shed  for  stor- 
ing his  waggons  and  a stable  for  his  horses,  the  entrance  to 
which  is  from  the  lane  and  opposite  to  one  end  of  the  excavation. 


On  the  night  of  the  accident,  which  was  rough  and  dark,  the 
plaintiff  drove  his  horse  and  waggon  in  from  Euclid  avenue, 
which  runs  at  right  angles  to  the  lane,  got  off  his  waggon,  and 
backed  it  into  the  shed.  The  shed  was  not  deep  enough  to  permit 
the  horse  as  well  as  the  waggon  to  be  backed,  so  as  to  be  entirely 
within  it,  and  the  neck  and  shoulders  of  the  horse  were  outside 
the  shed.  The  plaintiff  then  unhitched  the  horse;  and,  as  he 
undid  the  last  trace,  the  horse  stepped  out  of  the  shafts  too  far, 
and  fell  into  the  excavation.  There  was  a spring  on  the  whiffle- 
tree  which  held  up  the  shafts  and  kept  the  weight  of  them  off 
the  horse’s  back;  and  it  was  apparently  the  unfastening  of  this 
spring  which  caused  the  accident,  as  otherwise  the  horse  would 
have  turned  around  and  gone  into  the  shed,  and  through  it  into 
the  stable.  It  was  this  that  he  was  apparently  intending  to  do 
when  he  stepped  out  of  the  shafts  and  turned;  but  he  appears 
to  have  turned  too  far,  and  in  that  way  to  have  fallen  into  the 
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excavation.  According  to  the  testimony  of  the  plaintiff,  there 
was  no  barricade  on  the  side  of  the  excavation  which  adjoined 
or  encroached  on  the  lane,  and  no  light  there. 

It  was  not  disputed  that  the  excavation,  if  not  protected  by  a 
sufficient  barricade,  constituted  a source  of  danger  to  persons 
using  the  lane ; and  the  testimony  of  the  plaintiff  was  practically 
uncontradicted  except  possibly  as  to  a part  of  the  barricade 
which  was  put  up  by  the  defendant  Strath,  pursuant  to  his  con- 
tract, having  been  standing  when  the  accident  occurred. 

The  jury,  in  answer  to  questions  submitted  to  them,  found 
that  there  was  “no  sufficient  barricade  erected  at  the  place 
where  the  horse  fell  in  on  the  night  in  question,”  and  that  “the 
absence  of  the  barricade  was  a negligent  omission  on  the  part 
of  the  defendants;”  and  there  was  ample  evidence  to  support 
their  findings. 

It  was  argued  at  the  trial  and  before  us  that  the  use  the  plain- 
tiff was  making  of  the  lane  when  the  accident  happened  was  an 
unlawful  one,  and  that  he  was,  therefore,  not  entitled  to  recover; 
but  it  was  found  by  the  jury  that  he  was  “making  the  custom- 
ary and  proper  use  of  the  lane  with  his  horse  on  the  night  of  the 
accident;”  and  that  finding  was,  we  think,  warranted.  The 
cases  cited  by  counsel  for  the  defendant  Brandham  have  no 
application  to  the  circumstances  of  this  case,  and  no  case  was 
cited  by  him  which  supports  his  contention.  If  the  contention 
were  well-founded,  it  would  be  unlawful  for  a merchant  whose 
premises  abut  on  a highway  to  use  it  for  the  purpose  of  unload- 
ing merchandise  that  was  being  taken  into  his  warehouse  or 
loading  his  waggon  with  merchandise  that  was  being  sent  out; 
and  many  of  the  every-day  uses  of  highways  would  be  unlawful. 

As  was  said  by  the  Master  of  the  Rolls  (Lord  Esher)  in 
Harrison  v.  Duke  of  Rutland , [1893]  1 Q.B.  142,  146-7 : “High- 
ways are,  no  doubt,  dedicated  primd  facie  for  the  purpose  of 
passage ; but  things  are  done  upon  them  by  everybody  which  are 
recognised  as  being  rightly  done,  and  as  constituting  a reason- 
able and  usual  mode  of  using  a highway  as  such.  If  a person 
on  a highway  does  not  transgress  such  reasonable  and  usual 
mode  of  using  it,  I do  not  think  that  he  will  be  a trespasser.” 

In  Benjamin  v.  Storr  (1874),  L.R.  9 C.P.  400,  the  action  was 
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brought  by  a coffee-house  keeper  in  Rose  street  to  recover  from 
the  defendants,  who  were  auctioneers,  having  sale  rooms  with 
the  back  or  warehouse  entrance  in  Rose  street  close  adjoining 
the  plaintiff’s  premises,  damages  for,  among  other  things,  the 
loss  caused  to  him  owing  to  the  waggons  and  horses  of  the 
defendants  standing  in  the  highway  for  an  unreasonable  and 
unnecessary  length  of  time,  and  in  such  a position  as  unreason- 
ably and  unnecessarily  to  obstruct  the  highway  and  the  access 
to  the  coffee-house.  The  evidence  of  the  plaintiff  shewed  that 
the  horses  were  kept  constantly  standing  opposite  to  the  plain- 
tiff’s door,  and  it  was  proved  by  the  defendants  that  the  wag- 
gons and  horses  were  not  kept  standing  in  the  street  longer  than 
the  exigencies  of  their  business  required.  It  will  be  seen  from 
the  pleadings  that  the  action  was  based,  not  upon  a denial  of 
the  right  of  the  defendants  to  use  the  highway  for  the  purpose 
for  which  it  was  being  used,  but  upon  the  allegation  that  that 
right  had  been  unreasonably  exercised.  Honyman,  J.,  before 
whom  the  action  was  tried,  left  it  to  the  jury  to  say  whether  or 
not  the  obstruction  to  the  street  was  greater  than  was  reasonable 
in  point  of  time  and  manner,  taking  into  consideration  the  in- 
terests of  all  parties,  and  without  unnecessary  inconvenience; 
telling  them  that  they  were  not  to  consider  solely  what  was 
convenient  for  the  business  of  the  defendants;  and,  although  a 
rule  nisi  to  enter  a nonsuit  or  for  a new  trial  was  obtained,  the 
correctness  of  this  direction  was  not  challenged. 

In  Fritz  v.  Hobson  (1889),  14  Ch.D.  542,  a similar  question 
in  respect  of  building  materials  arose,  and  Pry,  J.,  in  delivering 
judgment,  quoted  with  approval  the  direction  of  Honyman,  J., 
in  the  earlier  case;  and  again  it  was  pointed  out  by  him  that 
the  question  was,  whether  the  user  of  the  road  “ was,  having 
regard  to  all  the  circumstances  of  the  case,  reasonable.” 

In  the  case  at  bar,  what  the  plaintiff  did  upon  the  lane  in- 
convenienced no  one,  and  the  jury  were,  in  our  opinion,  well 
warranted  in  finding  that  the  use  he  was  making  of  it  was  a 
reasonable  one. 

It  was  also  contended  that,  the  work  of  making  the  excavation 
having  been  intrusted  to  an  independent  contractor,  the  defend- 
ant Brandham  was  not  liable.  It  is  a well-established  rule  of 
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law  that  “an  employer  cannot  divest  himself  of  liability  in  an 
action  for  negligence  by  reason  of  having  employed  an  inde- 
pendent contractor,  where  the  work  contracted  to  be  done  is 
necessarily  dangerous,  or  is  from  its  nature  likely  to  cause 
danger  to  others  unless  precautions  are  taken  to  prevent  such 
danger:”  Halsbury’s  Laws  of  England,  vol.  21,  par.  797,  p. 
474,  and  cases  there  cited. 

The  case  at  bar  falls  well  within  this  rule  of  law;  and  the 
contract  entered  into  between  the  defendants,  by  its  provision  as 
to  the  barricade,  shews  clearly  that  it  was  in  the  contemplation 
of  the  parties  that  the  excavation  would  be  dangerous  to  others 
if  it  were  not  guarded. 

It  was  also  contended  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  having  unharnessed  his  horse  in  the 
way  in  which  he  did,  and  in  close  proximity  to  the  excavation, 
which  he  knew  was  unguarded.  The  jury  have,  however,  found 
against  this  contention ; and  we  do  not  think  that,  having  regard 
to  all  the  circumstances,  their  finding  should  be  disturbed. 

There  remains  to  be  considered  the  question  of  the  right  of 
the  defendant  Brandham  to  relief  over  against  his  co-defendant. 
The  provision  of  the  contract  as  to  the  barricade  is  ambiguous. 
It  is  not,  in  terms’  at  least,  said  that  the  barricade  is  to  be  main- 
tained by  the  defendant  Strath,  nor  is  any  provision  made  as  to 
the  time  during  which  it  should  he  maintained.  The  absence 
of  any  provision  as  to  the  time  during  which  the  barricade  was 
to  be  maintained  lends  support  to  the  contention  of  the  defend- 
ant Strath  that  all  he  contracted  to  do  was  to  erect  the  barri- 
cade. Though  I am  inclined  to  the  opinion  that  the  word 
“form,”  as  used  in  the  contract,  is  synonymous  with  “con- 
struct,” and  that  the  defendant  Strath  is  right  in  his  conten- 
tion, it  is  not  necessary,  in  the  view  we  take,  to  decide  the 
question. 

Strath  testified  that  he  kept  up  the  barricade  until  the  car 
penters  had  come  to  work  on  the  building,  and  that,  when  the 
contract  was  signed,  it  was  stated  by  the  architect  who  acted  in 
the  matter  for  the  defendant  Brandham  that  the  barricade  was 
to  be  a temporary  one,  and  that  it  would  be  replaced  by  the 
carpenters  when  they  came  to  work  on  the  erection  of  the  build- 
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ing.  This  was  denied  by  the  architect,  but  the  jury  apparently 
accepted  Strath’s  account  of  the  matter,  for  they  found  that 
it  was  not  the  1 1 duty  of  the  defendant  Strath  to  have  maintained 
the  barricade  until  his  contract  was  completed.” 

It  was  contended  that  the  evidence  of  Strath  was  inadmiss- 
ible, but  the  learned  Judge  admitted  it,  and  we  think  he  was 
right  in  doing  so.  One  of  the  exceptions  to  the  general  rule  as  to 
the  admission  of  parol  evidence  is,  where  a contract,  not  re- 
quired by  law  to  be  in  writing,  purports  to  be  contained  in  a 
document  which  the  Court  infers  was  not  intended  to  express 
the  whole  agreement  between  the  parties,  and  the  evidence  is  of 
an  omitted  term  expressly  or  impliedly  agreed  between  them 
before  or  at  the  same  time,  if  it  be  not  inconsistent  with  the 
documentary  terms : Phipson  on  Evidence,  5th  ed.,  p.  548. 

It  was  also  contended  that  the  learned  Judge  left  to  the 
jury  the  question  of  the  construction  of  the  provision  of  the 
contract  as  to  the  barricade,  instead  of  himself  construing  it. 
Although  the  form  of  the  question  submitted  to  the  jury  which 
was  directed  to  that  part  of  the  case  seems  to  indicate  that  that 
was  done,  reading  it  in  the  light  of  the  evidence  and  the  charge 
it  was  not  so,  but  what  was  really  left  to  the  jury  was  the  ques- 
tion whether  it  had  been  agreed  between  the  defendant  Strath 
and  his  co-defendant,  as  the  former  deposed,  that  his  obligation 
to  maintain  the  barricade  was  to  be  temporary,  lasting  only 
until  the  carpenters  came  to  work  on  the  building;  and  that 
was  a question  proper  to  be  submitted  to  the  jury. 

The  result  is  that  the  appeals  fail,  and  must  be  dismissed 
with  costs. 
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Re  National  Trust  Co.  and  Canadian  Pacific  R.W.  Co. 


Railioay — Expropriation  of  Half  Interest  in  Land — Compensation — Award 
— Value  of  Land — Evidence— (Price  at  which  Other  Half  Interest  Previ- 
ously Sold — Market  Value — Evidence  of  Sales  of  Neighbouring  Pro- 
perties— Admissibility — Limitations — Information  as  to  Sales — Hear- 
say Testimony — Compulsory  Taking — Addition  of  Percentage  to  True 
Value — Interest — Provision  for,  in  Aboard — Appeal — Reduction  of  Sum 
Awarded. 

The  compensation  for  an  undivided  half  interest  in  a block  of  land  in  a city 
taken  for  a railway,  under  the  Railway  Act,  R.S.'C.  1906,  ch.  37,  fixed 
by  arbitrators  upon  a valuation  of  $368.50  per  foot  frontage,  was  re- 
duced on  appeal  to  a sum  based  upon  a valuation  of  $335  per  foot  front- 
age. 

It  was  held,  that  the  price  at  which  the  other  half  interest  was  sold  to  the 
railway  company,  about  sixteen  months  before  the  compulsory  taking 
of  the  half  interest  now  in  question,  was  not  the  only  relevant  fact, 
though  it  was  evidence  to  establish  a market  value,  under  Dodge  v.  The 
King  (1906),  38  S.C.R.  149. 

Evidence  of  sales  of  similar  and  near-by  properties  was  held,  admissible, 
provided  that  it  possessed  the  following  elements:  substantial  similarity 
in  the  conditions  regarding  the  property;  proximity  of  situation;  and, 
where  possible,  a likeness  in  use  or  in  potentiality;  and  the  sales  should 
be  recent  and  under  reasonably  like  terms. 

Review  of  the  authorities. 

In  the  case  in  hand,  it  was  considered  that  only  one  of  the  sales  of  which 
evidence  was  given  afforded  a safe  basis  of  value.  The  others  were  not 
shewn  to  come  within  the  limitations  stated,  and  similarity  of  condi- 
tions was  not  proved. 

The  question  of  the  admissibility  of  the  testimony  of  witnesses  based 
merely  on  information  about  reported  sales  and  transactions,  without 
any  first-hand  knowledge,  was  not  considered. 

Qucere,  as  to  the  authority  for  the  alleged  practice  of  awarding  a ten  per 
cent,  addition  to  the  amount  at  which  lands  compulsorily  taken  are 
valued. 

A direction  for  payment  of  interest  was  stricken  out  of  the  award. 

Re  Ketcheson  and  Canadian  Northern  Ontario  R.W.  Co.  (1913),  29  O.L.R. 
339,  followed. 

Appeal  by  the  railway  company  from  an  award  of  arbitra- 
tors determining  the  compensation  to  be  paid  to  the  claimants, 
the  executors  of  Catherine  Macdonald,  deceased,  for  their  in- 
terest in  lands  at  the  corner  of  Peter  and  Wellington  streets,  in 
the  city  of  Toronto,  taken  for  the  railway. 

The  material  parts  of  the  award  were  as  follows : — 

Whereas  the  said  railway  company,  in  the  exercise  of  its 
powers  under  the  Railway  Act,  has  expropriated  and  taken  an 
undivided  one-half  interest  in  the  lands  and  premises  (describ- 
ing them). 
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And  whereas,  by  notice  of  expropriation  dated  the  26th 
February,  1912,  the  said  railway  company  gave  notice  to  the 
said  claimants  of  its  intention  so  to  expropriate  the  interest  of 
the  said  claimants  in  the  said  lands. 

And  whereas,  by  order  of  Hi§  Honour  Judge  Winchester, 
the  Senior  Judge  of  the  County  Court  of  the  County  of  York, 
dated  the  10th  October,  1911,  made  upon  the  application  of  the 
said  railway  company,  Philip  LI.  Drayton,  Esquire,  K.C.  (nom- 
inated by  the  said  railway  company),  Robert  John  Fleming, 
Esquire  (nominated  by  the  said  claimants),  and  James  Herbert 
Denton,  one  of  the  Junior  Judges  of  the  County  Court  of  the 
County  of  York,  were  appointed  arbitrators,  pursuant  to  sec. 
196  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  to  determine  the 
compensation  to  be  paid  by  the  said  railway  company  in  respect 
of  the  taking  of  the  land  mentioned  and  more  particularly 
described  in  the  said  notice  of  expropriation,  bearing  date  the 
26th  February,  1912,  for  the  purposes  of  the  said  notice  men- 
tioned. 

And  whereas  the  said  arbitrators  have  taken  upon  them- 
selves the  burden  of  the  said  reference,  and  have  duly  made 
and  subscribed  the  oath  of  office  as  prescribed  by  the  Railway 
Act.  . . . 

Now,  therefore,  the  said  arbitrators,  having  taken  upon 
themselves  the  burden  of  the  said  reference,  and  having  called 
the  parties  and  their  witnesses  before  them,  all  sitting  together, 
and  having  heard  the  evidence,  documentary  and  viva  voce, 
presented  to  them  by  the  said  claimants  and  the  said  railway 
company,  and  having,  at  the  request  of  the  parties  concerned, 
viewed  the  lands  and  premises  in  question  for  the  purpose  of 
fully  understanding  the  evidence  given  in  reference  to  the 
matters  in  dispute,  and  having  heard  the  arguments  of  counsel 
in  reference  to  the  matter  so  referred  to  us,  and  having  fully 
heard  and  considered  the  evidence  and  arguments  of  counsel, 
we,  Robert  John  Fleming  and  James  Herbert  Denton,  two  of  the 
said  arbitrators  (the  other  arbitrator,  Philip  H.  Drayton,  refus- 
ing to  join  in  the  award,  but  being  present  when  it  was  ex- 
ecuted), do  hereby  make  and  publish  our  award  of  and  concern- 
ing the  matters  so  referred  to  us : — 
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(1)  We  find,  award,  and  adjudge  that  the  compensation  to 
be  paid  to  the  said  claimants  for  their  undivided  one-half  in- 
terest in  the  lands  so  taken  and  expropriated  by  the  said  rail- 
way company  is  the  sum  of  $40,166,  which  sum  is  to  be  paid 
by  the  said  railway  company  as  and  for  compensation  for  the 
said  interest  of  the  claimants  in  the  land  so  expropriated  and 
taken,  together  with  interest  thereon  at  five  per  cent,  per 
annum  from  the  14th  February,  1912. 

(2)  We  do  further  find  that  the  sum  offered  hy  the  said 
railway  company  to  the  claimants,  before  arbitration  proceed- 
ings were  commenced,  as  compensation  as  aforesaid,  was 
$25,000 ; our  object  and  intention  in  so  finding  being  to  ascertain 
by  whom  the  costs  of  the  said  arbitration  and  award  shall  be 
borne  and  paid,  which  costs  are,  under  the  provisions  of  the 
Railway  Act,  and  by  virtue  of  this  finding,  to  be  paid  by  the 
said  railway  company. 

The  following  reasons  were  given  by  His  Honour  Judge 
Denton  in  a written  memorandum : — 

The  question  to  be  determined  was  the  amount  of  compen- 
sation that  should  be  awarded  for  the  claimant’s  half  interest 
in  the  lot  in  question,  having  a frontage  of  218  feet  on  the  west 
side  of  Peter  street  by  a depth  of  179  on  the  south  side  of 
Wellington  street.  The  whole  lot  was  taken  by  the  railway  com- 
pany, so  that  no  question  arose  as  to  any  damage  to  any  remain- 
ing portion  or  as  to  any  benefit  to  any  remaining  portion  by 
reason  of  the  railway.  The  lot  in  question  was  owned  by  two 
different  interests,  the  one  undivided  half  interest  being  repre- 
sented by  Sir  William  Mortimer  Clark  and  the  other  being 
owned  by  the  claimants.  The  railway  company  commenced 
negotiating  for  the  purchase  early  in  1910,  and  in  October, 
1910,  Sir  William  Mortimer  Clark  sold  the  one-half  interest  to 
the  railway  company  for  $25,000.  The  Macdonald  estate  would 
not  sell  their  undivided  half  interest  for  that  sum.  The  deposit  of 
the  plan,  profile,  and  book  of  reference  took  place  on  the  14th 
February,  1912,  and  it  was  agreed  by  all  parties  that  that  was 
the -date  with  reference  to  which  the  compensation  should  be 
ascertained.  It  was  also  conceded  by  all  parties  that  the  claim- 
ants’ one-half  interest  must  be  treated  as  amounting  to  one- 
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half  the  value  of  the  whole  lot  as  of  the  14th  February,  1912. 
In  other  words,  that  between  October,  1910,  when  Sir  William 
Mortimer  Clatk  sold  the  one-half  interest  to  the  railway  com- 
pany, and  the  14th  February,  1912,  the  undivided  one-half 
interest  of  the  Catherine  Macdonald  estate  should  not  be  treated 
as  of  less  value  by  reason  of  the  fact  that  the  railway  company 
had  acquired  the  other  half  interest. 

The  efforts  of  the  arbitrators  were  therefore  directed  to 
ascertain  what  the  selling  or  market  value  of  the  whole  lot  was 
on  the  14th  February,  1912.  The  railway  company  based  its 
case  largely  upon  the  sale  by  Sir  William  Mortimer  Clark  for 
$25,000,  and  the  evidence  of  its  two  experts,  Mr.  Sydney  Small 
and  Mr.  Melfort  Boulton.  Both  of  these  witnesses  are  men  of 
large  experience,  whose  opinions  are  of  much  weight ; but,  in  my 
opinion,  their  evidence  was  much  weakened  by  a too  strict 
adherence  on  their  part  to  the  Clark  sale.  These  witnesses  took 
the  position  that  there  was  a sale  of  an  undivided  one-half 
interest  in  October,  1910,  for  $25,000 ; that  there  was  no  sale  on 
Wellington  street  near  the  property  between  that  date  and  the 
14th  February,  1912 ; and  that  there  was  no  increase  in  value 
between  those  dates.  For  those  reasons  they  valued  the  claim- 
ants’ interest  at  the  same  figure.  They  failed  to  take  into 
account  other  sales  that  were  proved  to  have  taken  place  in  the 
neighbourhood,  though  not  on  Wellington  street,  and  particu- 
larly the  sale  on  the  south-east  corner  of  Peter  street  and  Mercer 
street,  about  eighty  feet  away  from  Wellington  street. 
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The  expert  witnesses  for  the  claimants  were  F.  J.  Smith  and 
F.  B.  Poucher,  also  men  of  considerable  experience.  Mr.  Smith 
put  the  value  of  the  whole  lot  at  $500  a foot  for  the  northerly 
j 100  feet  on  Peter  street,  and  $450  a foot  for  the  remaining  118 
feet.  Mr.  Poucher  put  it  at  $450  a foot  throughout.  A sale 
was  proved  to  have  been  made  to  a Mr.  Wilson  in  April,  1912, 
two  months  after  the  date  in  question,  of  the  south-east  comer 
of  Peter  and  Mercer  streets.  This  had  a frontage  of  80  feet 
on  Peter  street  by  a depth  of  112  feet.  On  this  lot  were  some 
old  houses,  which  were  of  little  value,  although  the  rentals  they 
brought  in  would  assist  a purchaser  to  carry  along  the  property 
until  lie  made  a resale.  This  was  bought  by  Wilson  for  $24,200, 
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which  is  about  $302  a foot  for  a depth  of  112  feet,  whereas  the 
property  in  question  here  had  a depth  of  179  feet.  This  sale, 
of  course,  took  place  after  the  location  of  the  railway  was 
definitely  known ; but,  if  we  are  to  believe  Mr.  Wilson — and 
I see  no  reason  for  disbelieving  him — the  question  of  a switch 
did  not  enter  into  the  matter  of  the  sale,  although  in  the  sub- 
sequent sale  by  Wilson,  in  September,  1912,  of  the  same  pro- 
perty for  $30,000,  the  question  of  the  switch  was  an  element. 
This  sale,  together  with  others  that  took  place  in  the  same 
section  of  the  city,  between  October,  1910,  and  February,  1912, 
convinced  mg  that  during  this  period  property  in  that  district 
improved  considerably  in  value.  It  is  true  that  on  Wellington 
street  west,  between  York  and  Spadina,  no  actual  sale  was 
proved  to  have  taken  place ; but  during  this  period  rumours 
were  current  as  to  activities  in  this  section  of  the  city  before  it 
was  definitely  known  that  the  railway  company  was  acquiring 
properties  for  its  line.  I see  no  reason  for  depriving  the  claim- 
ants of  any  enhanced  value  caused  by  those  rumours— the  value 
is  to  be  determined  as  of  the  14th  February,  1912 ; and  if,  before 
that  date,  those  rumours  enhanced  the  value,  the  claimants  are 
entitled  to  the  benefit.  This  was  not  seriously  disputed  in 
argument.  Then  the  sale  on  Peter  street  of  this  80  feet  by  a 
depth  on  Mercer  street  ('a  narrow  street)  of  112  feet,  so  close  to 
the  property  in  question,  for  $302  a foot,  influenced  me  very 
considerably  even  after  making  due  allowances  for  the  fact 
that  the  sale  took  place  two  months  after  the  plan  was  filed. 
Then  again,  immediately  opposite  the  claimants’  property,  and 
on  the  north  side  of  Wellington  street,  is  the  Heward  property, 
having  a frontage  of  161  feet  on  both  Wellington  and  Peter. 
This  is  a square  lot.  In  July  of  1912,  and  before  he  was 
concerned  in  the  arbitration  at  all  or  was  asked  to  give  evidence 
in  it,  and  without  any  knowledge  that  he  would  be  asked  to 
give  evidence,  Smith  valued  this  Heward  property  at  $500  a 
foot  on  Wellington  street.  This  valuation  is,  of  course,  nothing 
more  than  Mr.  Smith’s  opinion,  but  the  fact  that  it  was  made 
quite  independently  of  this  arbitration,  adds,  I think,  some  value 
to  the  opinion  he  gave  as  to  the  claimants’  property. 

The  whole  evidence  led  me  to  the  conclusion  that  on  the 
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14th  February,  1912,  the  selling  or  market  value  of  the  whole  lot 
in  question  was,  at  least,  $335  a foot  on  the  Peter  street  front- 
age; and,  where  the  value  of  lands  can  be  closely  determined, 
the  practice  has  always  been  to  allow  a sum  equivalent  to  ten 
per  cent,  of  the  value  to  be  added  thereto  for  the  compulsory 
taking.  See  Symonds  v.  The  King  (1903),  8 Can.  Ex.  C.R.  319. 
The  ten  per  cent,  added  to  this  brought  it  up  to  $368.50  per 
foot  frontage  on  Peter  street,  and  it  was  on  this  basis  that  the 
award  was  made.  Whether  or  not  this  is  a case  where  the  value 
can  be  ascertained  accurately  enough  to  allow  the  arbitrary  ten 
per  cent,  to  be  added,  may  be  open  to  question ; but,  if  it  is  not, 
I am  convinced  that  the  award  based  upon  $368.50  per  foot  is 
not  more  than  ought  to  be  allowed,  having  regard  to  the  law 
that  it  is  our  duty  to  consider  the  fact  that  it  is  a compulsory 
taking. 

I am  free  to  confess  that  the  precise  figure  of  $368.50  a foot 
was  arrived  at  by  a process  of  compromise  with  one  of  the  arbi- 
trators. I could  not,  at  any  time,  descend  to  the  figure  which 
my  colleague  Mr.  Drayton  thought  ought  to  be  allowed,  nor,  on 
the  other  hand,  could  I climb  to  the  height  which  my  other 
colleague,  Mr.  Fleming,  invited  me  to  go,  and  for  some  time  it 
appeared  that  we  should  not  be  able  to  agree.  After  further 
consultation,  however,  Mr.  Fleming  saw  his  way  clear  to  alter 
his  opinion,  with  the  result  that  he  and  I agreed  upon  an  award 
based  upon  the  figure  mentioned,  viz.,  $368.50  a foot  on  the  Peter 
street  frontage  for  the  whole  lot,  or  one-half  of  the  claimants' 
half  interest  therein. 

September  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Garrow,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

G.  F.  Shepley,  K.C.,  and  G.  W.  Mason , for  the  railway  com- 
pany, the  appellants. 

Glyn  Osier,  for  the  National  Trust  Company,  the  respond- 
ents, applied  for  leave  to  file  an  affidavit  relating  to  a sale  made 
since  the  award,  referring  to  Rule  232  (1)  of  the  Rules  of  1913. 

Shepley  opposed  the  motion,  contending  that  the  affidavit 
was  inadmissible,  citing  R.S.C.  1906,  ch.  37,  sec.  209,  and  Re 
Davies  and  James  Bay  R.W.  Co.  (1913),  28  O.L.R,  544,  at  p. 
568. 
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The  motion  was  refused,  and  the  argument  of  the  appeal 
was  proceeded  with. 

G.  F.  Shepley,  K.C.,  and  G.  W.  Mason,  for  the  appellants. 
Evidence  of  sales  of  other  lands  in  the  vicinity,  on  the  ground 
that  they  are  res  inter  alios  acta,  is  inadmissible : In  re  Small 
and  St.  Lawrence  Foundry  Co.  (1896),  23  A.R.  543.  Certain 
evidence  which  was  admitted  should  have  been  rejected, 
upon  the  ground  that  it  was  only  information  concerning  sales 
in  the  neighbourhood,  gleaned  from  the  general  experience  of 
estate  agents,  was  not  the  fruit  of  personal  knowledge  of  the 
transactions,  and  could  not  form  a reliable  basis  of  value.  The 
learned  County  Court  Judge  says  in  his  written  reasons  that 
ten  per  cent,  was  added  to  what  he  thought  was  the  true  value 
of  the  land  in  question,  in  order  to  arrive  at  the  rate  of  $368.50 
per  foot ; this  should  not  have  been  done  in  this  case : Symonds 
v.  The  King  (1903),  8 Can.  Ex.  C.R.  319,  at  p.  322;  Sheen  v. 
Bumpstead  (1862),  1 H.  & C.  358,  at  p.  365.  The  award  was 
erroneous  in  awarding  interest  on  the  amount  awarded  from  the 
date  of  the  filing  of  the  plan : In  re  Clarke  and  Toronto  Grey  and 
Bruce  R.W.  Co.  (1909),  18  O.L.R.  628;  Re  Ketcheson  and  Can- 
adian Northern  Ontario  R.W.  Co.  (1913),  29  O.L.R.  339. 

Glyn  Osier,  for  the  respondents,  supported  the  award  of  the 
arbitrators  for  the  reasons  stated  by  the  learned  County  Court 
Judge. 

Mason,  in  reply. 

November  3.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — Objection  was  made  to  the  admissibility  of 
.the  evidence  of  certain  witnesses,  on  the  ground  that,  while  it 
professed  to  be  expert  testimony,  it  consisted  only  of  informa- 
tion collected  about  sales  in  the  neighbourhood,  and  was  based 
on  ideas  flowing  from  the  general  experience  of  valuators  and 
estate  agents  ; not  upon  personal  knowledge  of  the  transactions. 

The  admissibility  of  evidence  of  the  sales  of  other  lands  was 
also  contested,  on  the  ground  that  each  was  necessarily  res  inter 
alios  acta.  This  is  true  in  a sense,  but  that  maxim  does  not  ex- 
clude matters  which  are  in  fact  relevant  to  the  question  in 


issue. 
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The  illustration  in  Best  on  Evidence,  10th  ed.,’  p.  420,  as  to 
the  effect  of  a receipt  from  a third  person,  shews  this.  See 
also  Wills  on  Evidence,  2nd  ed.,  p.  66;  Broom’s  Legal  Maxims, 
7th  ed.,  p.  732,  note  (l)  and  p.  735. 

The  issue,  of  course,  is  the  value  of  the  land  taken;  and 
value  is  a relative  term;  there  must  be  some  standard  to  which 
it  is  related. 

Where  the  exchange  of  articles  has  reached  such  a degree 
of  organisation  and  control  that  at  a particular  place  the  rate 
is  clearly  settled  by  the  processes  of  trade  and  clearly  communi- 
cated by  an  accepted  mode — as  in  a stock  or  produce  exchange  ’ ’ 
(Wigmore,  Can.  ed.  (1905),  vol.  1,  sec.  712,  p.  810),  then  it  is 
easy  to  settle  the  value  by  reference  to  the  market,  i.e.,  to  ascer- 
tain the  market  value.' 

And,  though  each  transaction  in  that  market  forms  in  strict- 
ness res  inter  alios  acta , yet,  as  proving  a standard  price  or 
value  of  exactly  similar  articles,  the  result  is  treated  as  relevant 
to  the  question  in  issue,  i.e.,  the  value  of  the  thing  itself. 

In  most  of  the  United  States,  sales  of  similar  properties  are 
regarded  as  admissible  evidence,  in  the  absence  of  any  market 
value : ,e.g.,  in  Illinois,  Culbertson  and  'Blair  Packing  and  Provi- 
sion Co.  v.  City  of  Chicago  (1884),  111  111.  651,  and  Lanquist 
v.  City  of  Chicago  (1902),  200  111.  69;  in  Massachusetts,  Paine 
v.  City  of  Boston  (1862),  4 Allen  168,  Sirk  v.  Emery  (1903), 
67  N.E.  Repr.  668.  In  New  York  the  rule  is  different:  Jamieson 
v.  Kings  County  Elevated  B.W.  Co.  (1895),  147  N.Y.  322. 
But  even  there  it  has  been  held  that  a person  claiming  that  his 
property  has  been  damaged  by  the  operation  of  an  elevated  rail- 
way may  prove  that  damage  by  reference  to  the  general  course 
of  values  in  properties  situated  in  the  neighbourhood,  and 
shew  that  his  property  has  suffered  either  by  actual  depreci- 
ation or  by  failing  to  share  equally  in  the  benefits  accruing 
generally  to  the  vicinity  in  an  appreciation  of  values.  This  was 
the  opinion  of  the  Court  of  Appeal  in  New  York  in  the  case  of 
Levin  v.  New  York  Elevated  B.B.  Co.  (1901),  165  N.Y.  572, 
where  the  decrease  in  value  of  '‘the  Wall  street  corners  near 
Broadway,  namely,  Hanover,  William,  Nassau,  and  Broad,” 
was  spoken  of  by  the  witness — the  property  in  question  being 
the  north-east  corner  of  Pearl  and  Wall  streets. 
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In  an  earlier  case,  Langdon  v.  Mayor,  etc.,  of  New  York 
(1892),  133  N.Y.  628,  the  same  Court  admitted  evidence  of  sales 
and  purchases  of  other  property  of  the  same  general  character 
and  similarly  situated,  on  the  ground  that  it  was  the  best  ob- 
tainable under  the  circumstances,  and  therefore  a departure 
from  the  general  rule  was  permissible. 

In  England  the  practice  is,  speaking  generally,  in  accord- 
ance with  that  adopted  in  New  York:  Wills  on  Evidence,  2nd 
ed.,  p.  66;  though  his  statement  of  the  third  exception,  to  be 
found  at  p.  67,  indicates  that  community  of  locality  is  some- 
times the  foundation  for  evidence  not  otherwise  admissible : 
Doe  dem.  Barrett  v.  Kemp  (1835),  2 Bing.  N.C.  102;  Dendy  v. 
Simpson  (1856),  18  C.B.  831. 

But  in  the  case  of  Sheen  v.  Bumpstead,  1 H.  & C.  358,  cited 
in  Phipson  on  Evidence,  5th  ed.,  p.  370,  the  statement  is  from 
the  dissenting  judgment  of  Bramwell,  B.,  and  deals  only  with 
the  proper  question  to  be  put  to  an  expert  on  land  values. 
Martin,  B.,  with  whom  Chief  Baron  Pollock  agreed,  gives  his 
view  thus:  “All  facts  and  circumstances  which  afford  a fair 
presumption  or  inference  as  to  the  question  in  dispute,  and 
which  may  fairly  and  reasonably  aid  the  jury  in  arriving  at  the 
just  and  true  conclusion,  are  admissible,  and  . . . the  true 

principle  is  to  extend  rather  than  restrict  the  admissibility  of 
evidence.  ’ ■ 


In  Dodds  v.  South  Shields  Union,  [1895]  2 Q.B.  133,  Lord, 
Esher,  M.R.,  on  the  question  of  the  ratable  value  of  a public- 
house,  states  as  his  opinion  that  the  proper  method  of  arriving 
at  the  value  of  inhabited  houses  or  business  premises  is  “by 
inquiring  what  rent  is  given  for  similar  premises  in  similar 
positions  in  the  same  place;”  and  the  other  Judges,  A.  L.  Smith 
and  Rigby,  LL.J.,  express  the  same  idea  in  different  terms. 

In  Cartwright  v.  Sulcoates  Union,  [1899]  1 Q.B.  667,  [1900] 
A.C.  150,  the  head-note  of  the  case  in  the  House  of  Lords  is, 
that  in  assessing  the  value  of  a licensed  public-house,  evidence 
of  the  existence  of  the  license  and  the  amount  of  trade  “is 
always  admissible,  and  may  be  necessary  where  the  ordinary 
evidence  of  market  value  by  comparison  with  other  public- 
houses  is  not  to  be  had.”  This  case  is  referred  to  in  Phipson, 
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5th  ed.,  p.  149,  as  authority  for  the  admission  in  chief  of  evi- 
dence of  the  value  of  similar  properties  in  the  same  neighbour- 
hood in  proof  of  market  value,  e.g.,  on  rating  and  compensa- 
tion questions ; and  in  the  report  Lord  Davey  speaks  of  the 
Dodds  case  as  sanctioning  the  practice  which  had  obtained  in 
dealing  with  rating  cases.  Reference  may  also  be  made  to  Sec- 
retary of  State  for  Foreign  Affairs  v.  Charles  worth  Pilling  & 
Co.,  [1901]  A.C.  373. 

In  Ireland,  in  a case  under  the  Land  Law  Act  of  1881,  it 
is  said  by  Palles,  C.B.  ( Gosford  v.  Alexander,  [1902]  1 I.R. 
139,  at  p.  142),  that  the  Land  Commission,  being  judicial 
officers,  can  receive  evidence  of  the  rents  of  and  of  the  sums 
received  on  lettings  of  adjoining  lands,  if  such  lands  are  proved 
to  be  of  the  same  quality  as  those  of  the  farm  under  valuation, 
or  if  evidence  be  given  by  which  the  relative  values  of  the  farm 
can  be  compared. 

In  Canada,  so  far  as  I am  able  to  see,  there  is  little  authority. 
In  the  Supreme  Court  “market  value”  is  spoken  of  as  evidenced 
by  prior  sales  of  the  different  parts  of  the  property  in  question 
(see  Dodge  v.  The  King  (1906),  38  S.C.R.  149,  at  pp.  155,  156)  ; 
and  that  has  been  applied  by  the  Exchequer  Court  in  The 
King  v.  Condon  (1909),  12  Can.  Ex.  C.R.  275,  as  covering  evi- 
dence of  purchases  of  adjoining  properties.  That  class  of  evi- 
dence was  there  admitted  without  objection,  and  its  weight  and 
value  pointed  out  by  the  learned  Judge. 

Previous  to  the  Dodds  case,  one  aspect  of  the  matter  had 
been  considered  in  this  Court  in  the  case  of  In  re  Small  and  St. 
Lawrence  Foundry  Co.,  23  A.R.  543.  The  dissenting  judgment 
of  Maclennan,  J.A.,  expresses  the  view  that,  where  there  is  no 
sale  or  lease  of  the  property  in  question,  it  is  legitimate  to  ex- 
amine the  sales  and  leases  of  adjoining  properties,  i.e.,  across 
the  street.  The  opinion  of  the  majority  of  the  Court — Hagarty, 
C.J.O.,  and 'Burton,  J.A.,  who  do  not  profess  to  lay  down  any 
general  rule  (pp.  546,  548)— was  against  the  reception  of  such 
evidence. 

I think  that  the  weight  of  judicial  opinion,  in  cases  of  com- 
pensation or  the  like,  is  to  admit  evidence  of  other  sales,  and  to 
treat  its  weight,  after  cross-examination,  as  a matter  for  the 
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tribunal  to  deal  with.  And,  when  Mr.  Justice  Burton  points 
out  that  this  class  of  evidence  tends  to  raise  “a  multiplicity 
of  collateral  issues  confusing  the  jury  and  acting  as  a surprise 
upon  the  parties,”  I think  he  states  the  full  extent  of  the 
objection  to  it.  Evidence  of  previous  sales  of  the  same  property 
is  open  to  many,  if  not  all,  of  the  objections  raised  to  evidence 
of  sales  of  neighbouring  properties,  and  may  involve  issues  no 
less  confusing — even  if  the  sales  are  recent  and  under  similar 
circumstances. 

In  these  business  days,  in  which  it  is  possible  by  means  of 
adjournment  or  of  conference  to  guard  against  surprise,  that 
element  may  be  safely  left  to  the  discretion  of  the  presiding 
Judge  or  to  the  arbitrators.  I am  not  convinced  that  the  issues 
raised  are  wholly  collateral.  It  is  rather  that  the  evidence  may 
be  of  no  practical  value  without  knowledge  of  the  circumstances 
in  each  case : per  Meredith,  J.A.,  in  Re  Toronto  Conservatory 
of  Music  and  Governors  of  the  University  of  Toronto  (1909), 
14  O.W.R.  408,  at  p.  410.  This  is  an  objection  to  its  weight 
rather  than  to  its  admissibility;  and,  as  Wigmore,  Can.  ed., 
vol.  1,  sec.  463,  points  out,  it  is  evidence  which  the  commercial 
world  perceives  and  acts  upon. 

No  doubt,  there  are  elements  which  such  evidence  must 
possess  before  it  should  be  received.  They  are : substantial 
similarity  in  the  conditions  regarding  the  property;  proximity 
of  situation ; and,  where  possible,  a likeness  in  use  or  in  potenti- 
ality; and  the  sales  should  be  recent  and  under  reasonably  like 
terms. 

The  rule  in  Massachusetts  is  thus  expressed:  “So  similar 
in  their  situation,  relative  position  and  other  circumstances 
bearing  on  their  value,  as  to  make  the  sale  of  them  evidence 
which  would  properly  guide  the  jury  in  estimating  the  value 
of  the  petitioner’s  land:”  Paine  v.  Boston,  4 Allen  168,  at  p. 
170. 

Obviously  these  are  matters  which  leave  much  to  the  dis- 
cretion of  the  tribunal,  whose  ruling  in  an  ordinary  case  would 
be  different  from  that  in  an  exceptional  case,  e.g.,  where  a race- 
course or  an  arena  had  to  be  valued. 

Dealing  with  the  case  in  hand,  upon  the  principle  referred 
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to  in  Re  Ketcheson  and  Canadian  Northern  Ontario  R.W.  Co. 
(1913),  29  O.L.R.  339,  I do  not  think  that  any  of  the  sales, 
except  one,  can  be  said  to  afford  any  safe  basis  of  value.  They 
are  not  shewn  to  come  within  the  limitations  which  I have 
stated,  and  similarity  of  conditions  is  not  proved. 

It  is  said  that  the  sale  and  purchase  of  an  undivided  half 
of  the  property  in  question  here  is  the  only  relevant  fact.  I 
do  not  agree  with  this.  It  is  evidence  to  establish  a market 
value  under  Bodge  v.  The  King,  ante.  But,  if  the  rule  is 
adopted,  as  I think  it  should  be,  that  the  sales  of  similar  and 
near-by  properties’  may  be  admitted  in  evidence,  it  is  not  the 
only  factor. 

The  award  seems  to  rest  mainly  upon  the  comparison  af- 
forded by  the  sales  of  the  property  on  the  corner  of  Peter 
and  Mercer  streets,  about  eighty  feet  north  of  Wellington  street. 
Judged  by  this  standard,  and  having  regard  to  the  probable 
increase  in  value  during  a short  period  before  the  location  of 
the  railway  was  definitely  settled,  it  is  not  difficult  to  arrive  at  a 
value  of  $335  a foot  upon  the  Peter  street  frontage,  on  the  14th 
February,  1912.  The  difference  in  depth  from  Peter  street  is 
sixty-seven  feet,  or  about  fifty  per  cent,  greater  in  favour  of 
the  respondents’  lot,  and  is  enough  to  allow  an  independent 
frontage  on  Wellington  street  of  sixty  feet.  But  the  fair  result 
of  all  the  evidence,  admissible  or  inadmissible,  does  not  warrant 
an  advance  beyond  $335  a foot,  and  indeed  renders  it  doubtful 
whether  that  is  not  too  high. 

It  is  not  necessary  to  consider  the  question  of  the  admissi- 
bility of  the  evidence  objected  to  as  based  merely  on  informa- 
tion about  reported  sales  and  transactions  without  any  first- 
hand knowledge,  as  the  award,  to  the  extent  I have  indicated, 
may  be  supported  without  it. 

Nor  is  it  incumbent  on  us  to  determine  whether  the  proper 
conclusion  to  be  drawn  from  the  reasons  given  by  the  learned 
County  Court  Judge  is,  that  he  arrived  at  the  rate  of  $368.50 
per  foot  by  adding  ten  per  cent,  to  what  he  thought  was  the 
true  value  of  the  land  in  question,  or  whether  he  merely  in- 
tended to  indicate  that,  viewed  as  a compulsory  purchase,  the 
rate  of  $368.50  per  foot  was  justified,  apart  from  that  addition. 


App.  Div. 

1913 

Re 

National 
Trust  Co. 
and 

Canadian 
Pacific 
R.W.  Co. 

Hodgins,  J.A. 


474 


ONTARIO  LAW  REPORTS. 


VOL. 


App.  Div. 
1913 

Re 

National 
Trust  Co. 
and 

Canadian 
Pacific 
R.W.  Co. 

Hodgins,  J.  A. 


It  may  not,  however,  be  out  of  place  to  point  that  there 
is  no  express  authority  for  adding  ten  per  cent,  except  in  one 
section  of  the  Municipal  Act.  Mr.  Justice  Burbidge,  in 
Symonds  v.  The  King,  8 Can.  Ex.  C.R.  319,  allows  it  as  being 
usual  in  cases  where  the  actual  value  of  lands  can  be  closely 
and  accurately  determined.  It  is  said  to  be  the  practice  in  Eng- 
land, though  it  does  not  seem  to  be  accepted  as  settled  law. 
See.  Jervis  v.  Newcastle  and  Gateshead  Water  Co.  (1896),  13 
Times  L.R.  14.  Mr.  Cripps,  a great  authority  upon  Compensa- 
tion, speaks  of  it  as  “only  justified  as  part  of  the. valuation  and 
not  as  an  addition  thereto 5th  ed.,  p.  111.  Arnold  oe 
Damages  and  Compensation,  in  his  work  published  this  year, 
adopts  this  statement  (p.  230.)  Both  these  questions  can  be 
left  to  be  settled  when  they  arise  in  such  a way  as  to  require 
determination. 

The  appeal  should  be  allowed  to  the  extent  of  reducing  the 
award  to  a basis  of  $335  a foot  on  the  Peter  street  frontage  of 
218  feet,  i.e.,  one-half  of  a total  of  $73,030,  or  $36,515.  No  costs 
of  the  appeal.  Following  Re  Ketcheson  and  Canadian  Northern 
Ontario  R.W.  Co.,  29  O.L.R.  339,  the  direction  as  to  payment  of 
interest  should  be  stricken  out  of  the  award. 


Appeal  allowed  in  part. 
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Re  Liquor  License  Act. 


Oct.  21. 


Liquor  License  Act — Local  Option  By-laio — Submission  to  Electors — Fav- 
ourable Declaration  of  Returning  Officer — Adverse  Finding  on  Scrutiny 
— Issue  of  Licenses — Sec.  143a  of  Act  (8  Edw.  VII.  ch.  54,  sec.  11). 


Section  143a  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  as  enacted  by 
8 Edw.  VII.  ch.  54,  sec.  11,  has  no  application  to  anything  but  a by-law 
properly  so-called — that  is,  one  that  has  been  finally  passed;  and  is  not 
to  be  regarded  as  prohibiting  the  issue  of  tavern  or  shop  licenses  in  a 
municipality  in  which  a local  option  by-law  has  been  submitted  to  the 
electors  and  has  been  declared  by  the  returning  officer  to  have  received 
the  assent  of  three-fifths  of  the  electors  voting  thereon,  but  has  after- 
wards, upon  a scrutiny,  been  found  not  to  have  received  such  assent, 
and  'has,  therefore,  not  been  passed  by  the  council. 

Case  stated  for  the  opinion  of  the  Court  by  the  Lieutenant- 
Governor  in  Council,  pursuant  to  the  Constitutional  Questions 
Act,  9 Edw.  VII.  ch.  52,  as ‘follows: — 

“ Where  a by-law  for  prohibiting  the  sale  by  retail  of 
spirituous,  fermented,  or  other  manufactured  liquors,  in  any 
tavern,  inn,  or  other  house  or  place  of  public  entertainment, 
and  for  prohibiting  the  sale  thereof  except  by  wholesale  in  shops 
and  places  other  than  houses  of  public  entertainment,  has  been 
submitted  to  the  electors  of  a municipality  under  sub-sec.  1 of 
sec.  141  of  the  Liquor  License  Act,  and  such  by-law  has  been 
declared  by  the  clerk  or  other  returning  officer  to  have  received 
the  assent  of  three-fifths  of  the  electors  voting  thereon,  as  pro- 
vided by  sub-sec.  4 of  sec.  141  of  the  said  Act,  but,  after  such 
declaration,  upon  a scrutiny  of  votes  by  the  County  Court 
Judge,  the  majority  in  favour  of  the  by-law  has  been  found  to 
be  less  than  three-fifths  of  the  electors  voting  thereon,  and  such 
by-law,  in  consequence,  is  not  finally  passed  by  the  council: — 
“ Having  regard  to  the  statute  8 Edw.  VII.  eh.  54,  sec.  11, 
can  tavern  or  shop  licenses  be  issued  in  the  municipality  in 
which  such  by-law  was  submitted  before  the  1st  day  of  May 
in  the  year  in  which  a repealing  by-law  might  have  been  sub- 
mitted to  the  electors,  had  the  first-mentioned  by-law  been 
declared  valid,  without  the  written  consent  of  the  Minister  hav- 
ing first  been  obtained?” 
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October  21.  The  case  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  ITodgins,  JJ.A.,  and  Riddell,  J. 

J.  R.  Cartwright,  K.C.,  and  W.  E.  Raney,  K.C.,  for  the  Attor- 
ney-General, were  heard  against  the  power  to  issue  licenses. 
They  argued  that  the  language  of  the  statute  was  not  doubtful 
upon  its  face,  and  clearly  sustained  the  interpretation  put  upon 
it  by  the  applicants.  [Riddell,  J.,  thought  that  no  by-law  under 
the  section  in  question  (8  Edw.  VII.  ch.  54,  sec.  11)  had  ever 
been  passed.]  [Meredith,  C.J.O. : — It  seems  to  be  an  instance  of 
casus  omissus ].  “By-law”  may  mean  an  incomplete  by-law — 
“setting  aside”  is  not  a term  of  art,  and  may  well  cover  such  a 
case  as  this.  They  referred  to  In  re  West  Lome  Scrutiny 
(1913),  47  S.C.R.  451.  [Riddell,  J. : — The  crux  of  the  ques- 
tion is,  whether  or  not  a by-law  has  finally  been  passed.]  The 
Court  should  not  frustrate  the  intention  of  the  Legislature 
where  that  has  been  clearly  indicated.  [Riddell,  J. : — The  diffi- 
culties in  your  way  are  what  may  be  called  pre-natal,  arising  be- 
fore the  birth  of  the  alleged  by-law.] 

J.  Haverson , K.C.,  for  persons  applying  for  licenses,  was 
not  called  upon. 

The  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J.O. : — The  Court  is  of  opinion  that  the  question  stated  should 
be  answered  in  the  affirmative. 

The  section  in  question,  sec.  143u  of  the  Liquor  License  Act, 
as  enacted  by  8 Edw.  VII.  ch.  54,  sec.  11,  provides:  “Where  a 
by-law  submitted  to  the  electors  under  the  provisions  of  sub- 
section  1 of  section  141  of  this  Act  is  declared  by  the  clerk  or 
other  returning  officer,  to  have  received  the  assent  of  three- 
fifths  of  the  electors  voting  thereon  and  is  after  such  declar- 
ation quashed  or  set  aside,  or  held  to  be  invalid  or  illegal,  or 
where  such  by-law  after  having  been  declared  not  to  have  re- 
ceived the  assent  of  three-fifths  of  the  electors,  is  held  upon  a 
scrutiny  to  have  received  such  assent  and  is  subsequently 
quashed  or  held  to  be  invalid  or  illegal,  no  tavern  or  shop  license 
shall  be  issued  in  the  municipality  in  which  the  by-law  was 
submitted  after  the  date  of  such  submission  and  until  the  first 
day  of  May  in  the  year  in  which  a repealing  by-law  might  have 
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been  submitted  to  the  electors  had  the  first-mentioned  by-law 
been  declared  valid,  without  the  written  consent  of  the  Minister 
first  had  and  obtained.  This  section  shall  be  held  to  apply  to 
all  by-laws  submitted  to  the  electors  since  the  31st  day  of 
December,  1906.” 

It  is  clear,  we  think,  that  the  section  has  no  application  to 
anything  but  a by-law  properly  so-called;  that  is,  one  that  has 
been  finally  passed. 

There  is  no  proceeding  by  which  a proposed  or  inchoate  by- 
law  can  be  quashed  or  set  aside  or  be  declared  invalid.  Pro- 
ceedings of  that  kind  can  be  taken  only  with  respect  to  some- 
thing that  has,  at  all  events,  primd  facie,  the  force  of  law. 

The  steps  taken  with  respect  to  a by-law  submitted  to  the 
electors,  which  are  mentioned  in  the  section — the  submission  of 
the  by-law  to  the  electors  and  the  declaration  of  the  clerk  or 
other  returning  officer  that  it  has  received  the  assent  of  three- 
fifths  of  the  electors — are  but  steps,  necessary  ones,  on  the  way 
to  the  passing  of  the  by-law;  and  what  is  submitted  to  the 
electors,  and  declared  to  have  received  the  assent  of  three-fifths 
of  Ihose  voting  upon  it,  does  not  become  a by-law  until  it  is 
finally  pasced  by  the  council. 
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[APPELLATE  DIVISION.] 
Lowry  v.  Thompson. 


Motor  Vehicles  Act — Injury  to  Person  by  Motor  Vehicle  on  Highway — 
Identity  of  Offending  Car  with  that  of  Defendant — Evidence — Onus — 
Number  of  Car — Finding  of  Jury — 2 Geo.  V.  ch.  48,  secs.  19,  23 — Lia- 
bility of  Owner  of  Car — Negligence — Failure  to  Prove  Violation  of 
Act — Application  of  sec.  23 — Judge’s  Charge — Error  in  Law — New 
Trial — Costs. 


The  plaintiff  was  injured  by  a motor  vehicle  on  a highway,  and  brought 
this  action  against  the  defendant  to  recover  damages  for  the  injury  sus- 
tained. The  number  on  the  vehicle  was  the  number  of  the  defendant’s 
car;  but  evidence  was  given  on  behalf  of  the  defendant  that  his  car 
was  not  out  of  the  garage  on  the  evening  when  the  plaintiff  was  in- 
jured, and  was  in  fact  in  another  city.  The  trial  Judge  charged  the 
jury  that  the  onus  was  on  the  plaintiff  to  shew  that  the  offending  car 
was  the  defendant’s;  but  he  also  told  them  that  “the  moment  a person 
suffers  an  injury  by  coming  in  contact  with  a motor  vehicle  on  the 
highway,  the  owner  of  the  motor  vehicle  is  liable  for  these  injuries  un- 
less he  proves  that  the  damage  did  not  arise  through  any  negligence  or 
improper  conduct  on  his  part  or  on  the  part  of  his  chauffeur.  ...  If 
you  come  to  the  conclusion  that  it  was  the  defendant’s  car  that  in- 
jured the  plaintiff,  and  that  it  has  not  been  shewn  that  the  driver  was 
imt  negligent — in  other  words,  if  the  defendant  has  not  acquitted  him- 
self of  negligence  on  the  part  of  the  driver — then  the  only  question  for 
you  to  determine  is  the  amount  of  the  damages.”  When  the  jury,  after 
consideration,  came  into  the  court-room  to  announce  their  verdict,  the 
foreman  said  that  their  finding  was,  that  the  number  on  the  car  was 
the  number  of  the  defendant’s  car.  Being  interrogated  by  the  trial 
Judge,  the  foreman  said  that  the  number  was  all  that  the  jury  could 
go  by;  they  could  not  tell  by  the  evidence.  Being  further  interrogated, 
the  jury  said  (without  again  retiring)  that  they  all  agreed  that  the  car 
that  injured  the  plaintiff  was  owned  by  the  defendant;  and  judgment 
was  given  on  that  finding  in  favour  of  the  plaintiff:  — 

Held , on  appeal,  that  there  should  be  a new  trial. 

Per  Mulock,  C.J.Ex.  : — The  evidence  given  on  behalf  of  the  defendant  was 
apparently  ignored  by  the  jury,  who  seemed  to  have  based  their  verdict 
solely  on  the  fact  that  the  number  of  the  car  was  the  same  as  the  de- 
fendant’s. The  jury  should  have  again  retired  to  the  jury-room,  and  re- 
considered their  verdict,  after  being  told  by  the  Judge  that,  to  give  a 
verdict  for  the  plaintiff,  it  would  be  necessary  for  them  to  find  that  the 
car  which  injured  the  plaintiff  was  the  defendant’s  car. 

Per  Riddell  and  Leitch,  JJ. : — With  the  evidence  left  as  it  was,  it  could 
not  be  said  that  a finding  that  the  offending  car  was  that  of  the  defen- 
dant was  such  as  twelve  reasonable  men  could  not  make.  The  charge 
of  the  trial  Judge  as  to  the  onus  of  proof  was  unexceptionable.  He  had 
the  right  to  ask  the  jury  questions  to  clear  up  the  answers,  and  to  find 
exactly  what  the  jury  meant;  and  it  was  the  final,  not  the  tentative, 
answer  which  must  govern. 

The  meaning  of  sec.  19  of  the  Motor  Vehicles  Act,  2 Geo.  V.  ch.  48,  is, 
that  the  owner  of  a motor  vehicle  shall  be  liable  in  damages  for  any 
injury  done  by  his  vehicle  by  reason  of  violation  of  the  Act  or  any 
regulation  of  the  Lieutenant-Governor  in  Council.  All  that  sec.  23  does 
is  to  shift  the  onus;  the  liability,  if  any,  is  imposed  by  sec.  19. 
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Had  the  negligence  charged  been  that  of  some  one  for  whose  negligence  1913 

the  defendant  must  answer  in  law  (irrespective  of  sec.  19),  sec.  23  

would  apply;  but  the  alleged  wrongdoer  was  not  in  such  a case;  and  Lowry 

sec.  23  could  not  be  invoked.  It  had  not  been  proved  and  found  that  v. 

the  injury  had  been  caused  by  a violation  of  the  Act  or  of  a regulation;  Thompson. 

and,  therefore,  the  verdict  could  not  stand;  but,  as  evidence  was  given 
which  would  have  justified  such  a finding,  the  action  should  not  be  dis- 
missed— there  should  be  a new  trial. 

The  trial  Judge’s  charge  to  the  jury,  to  the  effect  that  the  defendant  was 
bound  to  acquit  himself  of  negligence  on  the  part  of  the  driver  (based 
on  sec.  23 ) , being  erroneous,  and  the  point  being  taken  by  himself,  the 
costs  of  the  first  trial  and  of  the  appeal  should  be  in  the  cause. 

Appeal  by  the  defendant  from  the  judgment  of  Denton,  Jun. 

Co.  C.  J.,  in  favour  of  the  plaintiff,  on  the  verdict  or  finding  of  a 
jury,  in  an  action  brought  in  the  County  Court  of  the  County  of 
York,  against  the  owner  of  a motor  car,  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  on  the  27th  December,  1912,  in 
a collision  between  the  bicycle  upon  which  he  was  travelling  and 
the  motor  car,  by  reason,  as  the  plaintiff  alleged,  of  the  negli- 
gence of  the  person  driving  the  defendant’s  car.  The  jury  found 
that  the  injury  to  the  plaintiff  was  caused  by  the  negligent  opera- 
tion of  the  defendant’s  car,  and  assessed  the  damages  at  $150; 
and  the  trial  Judge  ordered  judgment  to  be  entered  for  that- 
sum  with  costs. 

October  6.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

C.  J.  Holman,  K.C.,  for  the  appellant.  There  was  no  identi- 
fication of  the  car  other  than  that  of  the  plaintiff  himself,  who 
swore  only  to  the  number  on  the  back  plate.  The  defendant  and 
his  chauffeur  proved  that  the  car  was,  to  their  knowledge,  not 
out  of  the  garage  in  Hamilton.  If  it  was  out,  it  must  have  been 
stolen  or  taken  against  the  will  of  the  owner.  This  case  is  not 
within  sec.  23  of  the  Motor  Vehicles  Act,  2 Geo.  V.  eh.  48.  There 
is  a distinction  in  this  section  between  the  owner  and  the  driver 
of  a motor  ear.  On  the  question  of  liability  I refer  to  Mattel  v. 

Gillies  (1908),  16  O.L.R.  558;  Smith  v.  Brenner  (1908),  12 
O.W.R.  9,  12,  1197;  Verral  v.  Dominion  Automobile  Co.  (1911), 

24  O.L.R.  551,  at  p.  554;  Bernstein  v.  Lynch  (1913),  28  O.L.R. 

435.  The  learned  trial  Judge  acted  wrongly  in  not  submitting 
questions  as  to  negligence  and  authority  to  the  jury:  Mattel  v. 

Gillies , 16  O.L.R.  558;  Bray  v.  Ford,  [1896]  A.C.  440.  There 
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was  nothing  to  justify  the  finding  of  the  jury,  who  relied  en- 
tirely for  their  verdict  upon  the  identify  of  the  car  as  furnished 
by  the  number.  I refer  also  to  Maitland  v.  Mackenzie  (1913), 
28  O.L.R.  506;  Spencer  v.  Alaska  Packers  Association  (1904), 
35  S.C.R.  362. 

C.  M.  Garvey,  for  the  plaintiff,  the  respondent.  The  evidence 
of  the  plaintiff  proved  a violation  of  the  Act,  and  that  the  acci- 
dent was  caused  thereby.  He  proved  the  accident  and  a set  of 
facts  from  which  a jury  or  Court  could  infer  negligence.  There 
was  no  evidence  to  shew  that  on  the  night  of  the  accident  the 
motor  car  was  in  the  Hamilton  garage.  Proof  of  the  number 
on  the  car  was  sufficient  to  prove  ownership ; and,  therefore,  it 
was  not  necessary  to  produce  the  man  who  drove  the  car  at  the 
time  of  the  accident.  Apart  from  the  number,  of  which  there 
was  positive  evidence,  the  jury  could,  find  identity  from  the  size 
and  colour  of  the  motor  car.  The  law  presumes  that  the  number 
is  rightly  there:  Trombley  v.  Stevens-Duryea  Co.  (1910),  206 
Mass.  516.  Under  sec.  19  of  the  Act,  an  owner  of  a car  is  held 
diable  for  the  operation  of  his  car  (negligence)  ; and  for  not 
taking  proper  precautions  to  safeguard:  Smith  v.  Brenner,  12 
O.W.R.  9 ; Verral  v.  Dominion  Automobile  Co.,  24  O.L.R.  551. 

November  10.  Mulock,  C.J.Ex.  : — Appeal  from  the  judg- 
ment of  His  Honour  Judge  Denton,  Junior  Judge  of  the  County 
Court  of  the  County  of  York. 

This  action  was  brought  to  recover  damages  for  injury  to 
the  plaintiff  and  his  bicycle,  caused,  it  is  alleged,  by  the  defen- 
dant’s automobile,  and  resulted  in  judgment  for  the  plaintiff  for 
$150  and  costs. 

Prom  this  judgment  the  defendant  appeals. 

The  facts  of  the  case,  as  disclosed  by  the  evidence,  are  as 
follows.  At  about  twenty-seven  minutes  past  eight  o’clock  in 
the  evening  of  the  27th  December,  1912,  a dark-coloured  limou- 
sine automobile,  bearing  the  number  2636,  Ont.,  was  proceeding 
westerly  along  the  north  side  of  Gerrard  street,  in  the  city  of 
Toronto,  when  it  struck  the  plaintiff  at  the  south-east  corner  of 
that  street  and  Sumach  street,  causing  the  injury  complained 
of.  The  only  occupants  of  the  car  were  the  driver  and  a lady 
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sitting  alongside  of  him.  It  was  admitted  by  the  defendant  that  APL^iv* 
the  number  issued  to  him  by  the  Provincial  Secretary,  under  the  — _ 
provisions  of  the  Motor  Vehicles  Act,  for  the  defendant’s  car  Lowry 

for  the  year  1912,  was  number  2636.  There  was  no  evidence  Thompson. 
establishing  the  identity  of  the  driver  of  the  car  or  his  com-  Muiock,  c.j. 


panion. 

For  the  defence  it  was  shewn  that  the  defendant  and  his  son 
James  resided  alongside  of  each  other  in  Bay  street,  in  the  city 
of  Hamilton,  there  being  a space  of  about  60  to  75  feet  between 
the  two  houses,  and  at  the  inner  end  of  this  space  was  the  de- 
fendant’s garage,  where  his  car  was  kept.  To  go  from  the 
garage  to  the  street,  the  car  would  have  to  proceed  along  this 
space,  and  within  4 or  5 feet  of  the  defendant’s  “den.” 

The  defendant  is  an  elderly  man  carrying  on  a manufactur- 
ing business  in  Hamilton,  and  it  was  his  daily  practice  to  take  a 
drive  of  an  hour  or  two  in  his  car,  returning  home  at  about  4 
o’clock.  Lionel  E.  Garrett  was  his  chauffeur  at  the  time  of  the 
accident,  and  had  been  in  the  defendant’s  service . continuously 
from  the  previous  month  of  May;  and,  in  addition  to  acting  as 
chauffeur,  Garrett  attended  to  the  defendant’s  furnace,  and 
other  matters  around  the  house ; going  to  his  own  home  when  his 
daily  duties  at  the  defendant’s  house  were  performed. 

The  defendant,  because  of  his  suffering  from  heart  trouble, 
was  not  called  as  a witness.  His  wife  is  also  an  invalid. 

Neither  the  father  nor  son  understood  running  an  automobile. 

James  Thompson,  the  son,  testified  that  the  garage  is  kept 
locked  with  a Yale  lock,  furnished  with  two  keys,  one  of  which  at 
the  time  of  the  accident  was  in  his  custody,  and  the  other  in 
that  of  Garrett,  the  chauffeur. 

On  the  27th  December,  the  father  and  son  were  at  home,  and 
the  son  is  positive  that  the  car  was  not  out  of  the  garage  on  the 
evening  in  question,  and  that  it  could  not  have  been  taken  out 
without  some  one  in  one  or  other  house  hearing  it.  Garrett,  the 
chauffeur,  swore  that  he  never  was  in  Toronto  in  an  automobile, 
that  he  had  entire  charge  of  the  defendant’s  car,  and  was  posi- 
tive that  it  was  not  out  on  the  night  in  question.  He  testified 
that  in  the  discharge  of  his  daily  duties  he  would  return  with  the 
defendant  to  his  house  after  his  daily  drive  about  4.30  p.m., 
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then  attend  to  his  other  duties  there,  leaving  at  about  6 p.m., 
and  that,  during  the  whole  time  of  his  service  with  the  defen- 
dant, no  one  except  himself  had  ever  driven  the  car. 

It  was  left  to  the  jury  to  bring  in  a general  verdict. 

In  his  charge  to  the  jury  the  learned  Judge  told  them  that, 
before  finding  for  the  plaintiff,  they  must  be  satisfied  that  the 
car  was  the  defendant’s. 

The  following  is  the  report  of  the  case  after  the  jury’s  re- 
turn to  court  to  announce  their  verdict: — • 

“Foreman:  We  find  this  is  the  number  of  his  car. 

4 ‘ The  Court : That  the  car  was  the  defendant ’s  car  ? 

‘ ‘ Foreman : And  we  agree  to  give  him  $150. 

‘ ‘ The  Court : Then,  your  verdict  is  for  the  plaintiff  for  $150, 
is  that  so? 

“Foreman:  Yes. 

“Mr.  Wardrope  (appearing  for  Mr.  Holman,  who  had  left  the 
court-room)  : On  behalf  of  the  defendant  I would  like  to  call 
your  Honour’s  attention  to  the  fact  that  he  says  that  the  number 
of  the  car  was  the  number  of  the  defendant’s. 

“The  Court  (addressing  the  jury)  : Make  yourselves  clear  on 
that : what  do  you  mean  ? Before  a verdict  can  be  given  for  the 
plaintiff  it  is  necessary  for  you  to  find  on  this  evidence  that  the 
car  that  injured  the  plaintiff  was  the  defendant’s  car. 

“Foreman:  By  the  number:  that  is  all  we  can  go  by.  We 
cannot  tell  by  the  evidence. 

‘ ‘ The  Court : It  is  necessary  for  you  to  find,  before  you  can 
give  any  verdict  to  this  man,  that  the  car  which  injured  this 
man  was  the  car  of  the  defendant.  It  is  for  you  to  say  whether 
that  is  so  or  not. 

‘ ‘ Foreman : That  was  the  verdict  the  rest  of  them  gave.  So 
far  as  they  can  tell,  by  the  evidence,  this  was  the  number  of  the 
car. 

“The  Court:  Do  I understand  you  all  to  agree  that  the  car 
that  injured  the  plaintiff  was  owned  by  the  defendant,  Thomp- 
son? 

“The  jury:  Yes,  we  all  agree  on  that. 

“Mr.  Wardrope:  I would  ask  your  Honour  to  stay  judgment 
for  a sufficient  time  for  us  to  appeal. 
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“The  Court:  Thirty  days.” 

From  the  foregoing  extract  it  would  seem  that  the  joint  de- 
liberations of  the  jury  did  not  result  in  their  finding  that  the 
car  was  the  defendant’s,  but  only  that  it  bore  the  same  number 
as  the  defendant’s  car.  Such  was  their  first  verdict.  When 
further  instructed  by  the  Judge,  the  foreman  said:  “By  the 
number:  that  is  all  we  can  go  by.”  And,  when  further  in- 
structed, the  foreman  said  that  “that  was  the  verdict  the  rest 
of  them  gave.  So  far  as  they  can  tell,  by  the  evidence,  this  was 
the  number  of  the  car.”  And  then  the  Judge  asked:  “Do  I un- 
derstand you  all  to  agree  that  the  car  that  injured  the  plaintiff 
was  owned  by  the  defendant,  Thompson?”  And  the  jury  an- 
swered, “Yes,  we  all  agree  on  that.” 

Taking  this  report  as  a whole,  I think  it  means  that  the  jury 
disregarded  the  evidence  for  the  defence,  and  that  their  only 
real  finding  was,  that  the  number  of  the  defendant ’s  car  was  the 
same  number  as  that  of  the  car  which  injured  the  plaintiff.  If 
the  last  remark  of  the  jury,  “Yes,  we  all  agree  on  that,”  is  a 
finding  that  the  defendant  owned  the  car,  then  that  verdict  was 
arrived  at,  apparently,  as  the  jury  sat  in  the  box,  and  without 
any  further  joint  deliberation. 

When  a jury,  after  mature  deliberation  in  a jury-room,  ren- 
ders, as  here,  a verdict  for  one  party,  giving,  as  here,  reasons 
therefor,  and  is  then  instructed,  as  here,  by  the  trial  Judge,  on  a 
crucial  point,  to  reconsider  their  verdict,  such  reconsideration 
should,  I think,  take  place  in  the  privacy  of  the  jury-room,  and 
not  in  open  court. 

On  the  jury’s  first  verdict  in  this  case,  the  plaintiff  was  not 
entitled  to  judgment.  On  the  second,  if  allowed  to  stand,  he  is. 
Within  probably  a minute  after  their  foreman  had  informed  the 
Court  that  they  were  unable,  from  the  evidence,  to  determine  the 
ownership  of  the  car,  the  jury,  from  their  seats  in  the  box,  find 
that  the  defendant  was  the  owner. 

The  evidence  of  the  defendant  was  entitled  to  due  considera- 
tion, but  was  apparently  ignored  by  the  jury,  who  seem  to  have 
based  their  verdict  solely  on  the  fact  that  the  number  of  the 
car  in  question  was  the  same  as  the  defendant’s. 
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That  circumstance  may  have  established  a prima  facie  case. 
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but  the  defendant  adduced  evidence  the  other  way  which  should 
not  have  been  ignored. 

If  Garrett  is  to  be  believed,  the  car  was  in  Hamilton  at  about 
6 p.m.  on  the  27th  December.  'Could  it  have  been  in  the  east  end 
of  Toronto  at  8.27  p.m.  of  that  evening?  And  could  it  have  been 
surreptitiously  returned  to  the  defendant’s  garage,  and  in  such 
condition,  after  a journey  of  nearly  100  miles,  that  Garrett,  on 
going  on  duty  in  the  morning,  would  not  have  discovered  evi- 
dence of  its  having  been  used  throughout  the  night  ? Could  the 
car  have  been  taken  out  of  the  defendant’s  garage,  passing 
within  4 or  5 feet  of  his  “den”  where  he  spent  his  evenings, 
without  the  defendant,  or  any  inmate  in  his  or  his  son’s  house, 
hearing  it? 

If  the  defendant’s  son  is  to  be  believed,  there  were  but  two 
keys  to  the  garage  lock,  one  of  which  he  and  the  other  Garrett 
always  kept.  It  was  the  duty  of  the  jury  to  give  due  considera- 
tion to  the  important  evidence  adduced  on  behalf  of  the  defen- 
dant. This,  apparently,  they  have  not  done,  and  their  verdict 
should  be  set  aside  and  a new  trial  had.  The  costs  of  the  first 
trial  and  of  this  appeal  to  be  costs  in  the  cause. 


Riddell,  J. : — On  the  27th  December,  1912,  about  8.25  p.m., 
the  plaintiff,  a barber  in  Toronto,  was  proceeding  upon  his 
bicycle  easterly  on  the  south  side  of  Gerrard  street,  Toronto. 
When  he  had  reached  Sumach  street  and  passed  nearly  over  it, 
an  automobile,  which  had  been  going  westerly  on  the  north  side 
of  Gerrard  street,  changed  its  course  and  rapidly  turned  south 
toward  the  east  side  of  Sumach  street.  The  automobile  struck 
the  plaintiff’s  bicycle,  damaging  it,  and  overthrew  the  plaintiff, 
doing  him  some  bodily  harm.  The  plaintiff  took  down  the  num- 
ber, 2636,  and  an  independent  witness  also  took  the  number 
“Ont.  2636,”  which,  for  the  year  1912,  was  admittedly  the  num- 
ber of  the  defendant’s  car.  An  action  was  brought  against  the 
defendant,  a resident  of  Hamilton,  and,  at  the  trial  before  His 
Honour  Judge  Denton  and  a jury,  a verdict  went  for  the  plain- 
tiff for  the  sum  of  $150. 

The  defendant  now  appeals. 

There  being  no  pretence  that  the  car  which  did  the  damage 
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was  upon  the  highway  (or  even  out  of  Hamilton)  with  the  knowl- 
edge or  consent  of  the  defendant,  or  that  it  was  in  charge  of  a 
servant  of  the  defendant,  the  question  comes  up  squarely  whether 
the  owner  of  a motor  vehicle  is  liable  for  damage  occasioned  by 
his  ear  when  the  car  is  not  on  the  highway  with  his  consent, 
express  or  implied,  and  not  in  charge  of  his  servant. 

Of  course,  at  the  common  law,  the  owner  of  a vehicle  of  any 
kind  is  not  liable  for  the  negligence  or  other  default  of  one  who 
is  using  it  simply  with  his  permission,  and  the  same  rule  applies 
if  the  use  is  without  his  permission. 

But  the  statute,  in  my  view,  changes  the  law.  The  Motor 
Vehicles  Act,  1912,  2 Geo.  V.  eh.  48,  in  force  at  the  time  of  the 
accident,  by  sec.  19  provides:  “The  owner  of  a motor  vehicle 
shall  be  responsible  for  any  violation  of  this  Act  or  of  any 
regulation  prescribed  by  the  Lieutenant-Governor  in  Council.” 
The  statute  must  be  given  a fair  reading,  and  it  seems  to  me 
it  is  the  clear  meaning  of  the  statute  that  the  owner  of  a motor 
vehicle  shall  be  liable  in  damages  for  any  damage  done  by  his 
vehicle  by  reason  of  violation  of  the  Act  or  regulation  of  the 
Lieutenant-Governor  in  Council.  To  give  the  section  any  less 
stringent  interpretation  would  be  to  emasculate  it.  This  point 
was  left  undecided  in  Smith  v.  Brenner , 12  O.W.R.  9 (see  p. 
12),  12  O.W.R.  1197,  and  other  cases;  and  it  is  now  passed  upon 
for  the  first  time. 

But  the  statute  goes  no  further  to  assist  the  plaintiff  in  this 
action — it  is  necessary  to  prove  that  the  car  was  that  of  the 
defendant. 

The  evidence  on  this  point  is  nearly,  if  not  wholly,  the  num- 
ber attached  to  the  car,  “Ont.  2636.” 
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The  statute  requires  every  motor  vehicle  to  be  registered  (sec. 
3)  ; and,  while  being  driven  on  a highway,  to  have  attached  a 
marker  furnished  by  the  Provincial  Secretary  (sec.  8(1))  ; and 
to  have  no  number  exposed  other  than  that  upon  the  marker 
furnished  by  the  Provincial  Secretary,  under  a penalty  of  fine 
or  imprisonment  (sec.  24)  ; the  driver  being  liable  to  arrest  in 
the  meantime  (sec.  31).  If  this  car  was  not  that  of  the  de- 
fendant, some  one  was  committing  a crime.  With  the  ordinary 
presumption  against  crime,  the  evidence  adduced  was,  in  my 
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view,  such  as  to  justify  the  jury  in  finding  that  the  car  was  that 
of  the  defendant. 

In  Trombley  v.  Stevens-Duryea  Co.,  206  Mass.  516,  the  same 
point  came  up  for  adjudication  in  the  Supreme  'Court  of  Massa- 
chusetts. The  whole  evidence  as  to  the  ownership  of  the  car  was 
that  of  a third  party  who  testified  as  to  the  registration  tag  on 
the  offending  vehicle  and  the  certificate  of  registration  in  the 
name  of  the  defendant.  The  Court  said  (p.  518)  : “It  could  not 
be  operated  lawfully  upon  the  highway  unless  duly  registered 
'by  the  owner  or  person  in  control,’  and  until  rebutted,  the 
plaintiff  could  rely  on  the  presumption  that  the  requirements  of 
the  statute  had  been  followed.” 

The  expression  “until  rebutted”  does  not  mean  “until  evi- 
dence be  given  which,  if  believed,  will  rebut  the  presumption,” 
but  ‘ 1 until  successfully  rebutted,  ” “ until  evidence  is  given  which 
is  believed  and  which  rebuts  the  presumption.  ’ ’ 

By  reason  of  the  course  which,  I think,  should  be  pursued 
in  the  present  case,  it  is  not  wise  to  comment  upon  the  evi- 
dence given  for  the  defendant,  more  than  to  say  that,  with  the 
evidence  left  as  it  is,  I cannot  say  that  a finding  that  the 
offending  car  was  that  of  the  defendant  is  such  as  twelve  rea- 
sonable men  could  not  make.  The  charge  of  the  learned  County 
Court  Judge  was  unexceptionable  when  speaking  of  the  onus 
of  proof.  He  says : “ If  you  are  not  satisfied  upon  the  evidence, 
if  you  are  not  convinced  by  the  evidence,  that  the  car  was  the 
defendant ’s  car,  then  it  is  your  duty  to  give  the  verdict  for  the 
defendant;  and  if  you  have  any  reasonable  doubt  upon  the 
matter  it  is  equally  your  duty  to  give  him  the  benefit  of  that 
doubt,  because  the  burden  of  proof  upon  that  issue  is  upon  the 
plaintiff,  and  unless  he  satisfied  you  on  that,  he  fails.  . . . 

Was  the  car  that  injured  the  plaintiff  the  ear  of  this  defendant? 
Now,  on  that  question,  the  onus  of  proof,  the  burden  of  proof,  is 
upon  the  plaintiff ; and,  unless  he  satisfies  you  beyond  a reason- 
able doubt,  unless  you  are  convinced  from  the  evidence,  that  the 
motor  car  that  injured  the  plaintiff  was  the  defendant’s  car,  then 
it  is  your  duty  to  give  the  verdict  for  the  defendant  upon  that 
issue.  ’ ’ 

The  jury  at  first  seem  to  have  found  only  that  the  car  in  ques- 
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tion  had  the  defendant’s  number  upon  it;  but,  in  answer  to  the 
learned  Judge’s  question,  they  find  specifically  that  the  car 
which  did  the  injury  was  owned  by  the  defendant.  The  trial 
Judge  had  the  right  to  ask  questions  to  clear  up  the  answers, 
and  to  find  exactly  what  the  jury  meant — not,  seldom  a duty 
arises  to  do  that — and,  in  any  case,  it  is  the  final,  not  the  tenta- 
tive, answer  which  must  govern:  Herron  v.  Toronto  R.W.  Co. 
(1912),  28  O.L.R.  59,  at  pp.  77,  88. 

The  learned  Judge,  however,  both  during  the  giving  of  evi- 
dence and  in  his  charge,  laid  it  down  without  qualification  that 
“the  moment  a person  suffers  an  injury  by  coming  in  contact 
with  a motor  vehicle  on  the  highway,  the  owner  of  the  motor 
vehicle  is  liable  for  these  injuries  unless  Re  proves  that  the  dam- 
age did  not  arise  through  any  negligence  or  improper  conduct 
on  his  part  or  on  the  part  of  his  chauffeur  or  driver.  . . .So 

that,  if  you  come  to  the  conclusion  that  it  was  the  defendant’s 
car  that  injured  the  plaintiff,  and  that  it  has  not  been  shewn  that 
the  driver  was  not  negligent — in  other  words,  if  the  defendant 
has  not  acquitted  himself  of  negligence  on  the  part  of  the  driver 
— then  the  only  question  for  you  to  determine  is  the  amount  of 
the  damages.” 

This  view  of  the  law  is  based  upon  the  provisions  of  sec.  23 
of  the  Motor  Vehicles  Act  of  1912,  2 Geo.  V.  ch.  48:  “Where 
loss  or  damages  is  sustained  by  any  person  by  reason  of  a motor 
vehicle  on  a highway,  the  onus  of  proof  that  such  loss  or  damage 
did  not  arise  through  the  negligence  or  improper  conduct  of 
the  owner  or  driver  of  the  motor  vehicle  shall  be  upon  the  owner 
or  driver.” 

The  onus  of  proof  can  never  be  upon  any  one  not  a party 
to  an  action  or  proceeding.  In  my  view,  the  section  means  that, 
whenever  the  driver  is  a party  to  the  proceeding,  the  onus  of 
proof,  so  far  as  he  is  concerned,  is  placed  upon  him,  if  he  de- 
sires to  get  rid  of  the  effects  of  the  negligence,  to  prove  that  he 
was  not  negligent.  If  the  owner  is  a party,  he  must  in  like  man- 
ner prove  that  he  was  not  negligent.  Of  course  in  each  case  it  is 
not  alone  personal  negligence  that  is  in  question,  but  negligence 
for  which  the  party  is  in  law  responsible:  e.g.,  if  the  owner  is 
sued,  and  the  negligence  charged  is  that  of  his  servant  in  the 
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course  of  his  employment,  the  negligence  is  his  in  law,  and  the 
onus  is  cast  upon  him  to  disprove  it.  All  that  the  section  does 
is  to  shift  the  onus,  not  impose  a liability:  any  liability  which 
is  imposed  is  imposed  by  sec.  19. 

If  the  Legislature  had  intended  the  effect  contended  for  by 
the  plaintiff,  it  would  have  been  easy  to  make  an  unequivocal 
enactment  in  that  sense ; but  they  have  not  done  so,  in  my  view. 

In  the  present  case,  had  the  negligence  charged  been  that  of 
some  one  for  whose  negligence  the  defendant  must  answer  in 
law  (irrespective  of  sec.  19),  I think  that  sec.  23  would  apply; 
but  the  alleged  wrongdoer  is  not  in  such  a case;  and  I do  not 
think  that  the  section  can  be  invoked  here. 

Had  it  been  proved  and  found  by  the  jury  that  the  accident 
in  question  had  been  caused  by  a violation  of  the  Act  or  of  a 
regulation  of  the  Lieutenant-Governor,  I think  that  the  owner 
of  the  car  could  not  escape  liability;  but  that  has  not  been 
proved  or  found. 

I have  gone  over  the  many  cases  cited,  and  cannot  find  that 
the  law  has  been  laid  down  differently.  Smith  v.  Brenner , 12 
O.W.R.  9,  Mattei  v.  Gillies , 16  O.L.R.  558,  Ashick  v.  Hale  (1911), 
3 O.W.N.  372,  Bernstein  v.  Lynch,  28  O.L.R.  435,  were  all  cases 
of  the  negligence  charged  being  that  of  a servant  of  the  owner. 

In  Ashick  v.  Hale,  the  matter  of  onus  is  spoken  of  by  Mr. 
Justice  Britton,  hut  what  is  said  must  be  considered  in  connec- 
tion with  the  facts  of  that  case. 


In  V err al  v.  Dominion  Automobile  Co.,  24  O.L.R.  551,  the 
question  of  onus  is  mentioned  incidentally  at  p.  553,  but  nothing 
turned  on  onus  there,  and  it  is  not  followed  up. 

In  Mattei  v.  Gillies,  16  O.L.R.  558,  the  Chancellor  says  (p. 
562)  : “The  special  Act  . . . casts  the  onus  on  the  defendant 
where  his  motor  has  occasioned  an  accident,  and  makes  him  re- 
sponsible for  any  violation  of  the  Act;”  hut  there  there  was  a 
finding  that  the  chauffeur  was  the  servant  of  the  defendant  and 
acting  within  the  general  scope  of  his  employment.  The  Court 
held  (p.  563)  that  “the  chauffeur  or  driver  is  to  he  regarded  as 
the  alter  ego  of  the  proprietor,  and  that  the  owner  is  liable  for 
the  driver’s  negligence  in  all  cases  where  the  use  of  the  vehicle 
is  with  the  sanction  or  permission  of  the  proprietor.” 
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Bui  all  this  is  far  from  saying  that  when  a motor  is  taken 
ont  of  its  owner’s  possession  without  his  knowledge  or  permis- 
sion, by  one  for  whose  acts  he  is  not  by  the  common  law  re- 
sponsible, the  onus  is  placed  upon  the  owner  of  proving  that  such 
a person  was  not  negligent. 

The  cases  in  Babbit  on  Motor  Vehicles  and  Huddy  on  Auto- 
mobiles, I have  not  found  helpful. 

No  doubt,  the  Legislature  might  have  made  the  owner  not 
only  subject  to  the  burden  of  answering  for  delicts  committed 
with  his  car  by  any  one  in  possession  of  it,  but  also  when  negli- 
gence is  charged  against  such  a one,  with  the  burden  of  proving 
that  he  was  not  negligent;  but  they  have  not  done  so.  Where 
such  a deviation  from  the  rules  of  the  common  law  is  set  up,  the 
legislation  must  be  closely  scrutinised;  and,  unless  it  is  found 
that  the  language  employed  makes  it  clear  that  such  is  the 
meaning,  the  Court  should  not  give  effect  to  such  a contention. 

The  plaintiff  did  not  obtain  a finding  that  the  accident  was 
caused  by  a violation  of  the  Act;  and,  therefore,  this  verdict 
cannot  stand. 

Evidence  was  given  which  would  have  justified  such  a find- 
ing;, and,  consequently,  the  action  should  not  now  be  dismissed, 
but  the  action  should  go  down  for  a new  trial.  This  new  trial 
should  be  general,  and  the  defendant  thus  enabled  to  adduce 
the  evidence  subsequently  obtained. 

As  the  mistrial  was  due  to  an  error  in  matter  of  law  by  the 
trial  Judge,  the  point  being  taken  by  himself,  the  costs  of  the 
former  trial  and  of  this  appeal  should  be  in  the  cause. 


App.  Div. 
1913 

Lowry 

v. 

Thompson. 

Riddell,  J. 


Sutherland,  J.,  agreed  in  the  result. 
Leitch,  J.,  agreed  with  Riddell,  J. 


New*  trial  ordered. 


490 


ONTARIO  LAW  REPORTS. 


1913 

May  26. 
Nov.  10. 


[vol. 


[APPELLATE  DIVISION . ] 
Shaw  v.  Tackaberry. 


Executor — Sale  of  Land  Forming  Part  of  Estate — Purchase  by  Agent  of 
Executor — Ratification — Trust — Mistake  or  Fraud — Account  of  Profits 
— Action  by  Sole  Beneficiary  under  Will — Locus  Standi — Creditors' 
Claims — Claim  by  Executor — Adjudication  by  Surrogate  Court  Judge 
— Order  Made  on  Passing  Accounts — Leave  to  Appeal — Leave  to  Bring 
New  Action — Surrogate  Courts  Act,  10  Edw.  VII.  ch.  31,  sec.  71 — 
Conveyance  by  Beneficiary — Effect  of — Evidence — Value  of  Property. 

The  defendant,  the  executor  of  S.,  had  a claim  against  the  estate,  which  was 
deeply  involved,  and  in  his  accounts  brought  in  and  passed  upon  by  the 
Judge  of  a Surrogate  Court,  upon  notice  to  the  plaintiff,  he  set  out  a 
payment  to  himself  of  a dividend  upon  this  claim.  The  Judge  inquired 
into  the  dealings  between  S.  and  the  defendant,  and  adjudicated  in  favour 
of  the  defendant’s  claim: — 

Held,  that  there  was  no  difference  between  a payment  to  another  creditor 
and  a retainer  by  the  executor  to  pay  his  own  claim;  and  that  the  Judge 
had  jurisdiction  to  consider  the  propriety  of  the  payment,  and  to  allow 
or  disallow  the  item  in  the  accounts;  and,  therefore,  the  decision  of  the 
Judge  not  having  been  appealed  against,  the  plaintiff,  the  widow  of  S., 
and  the  sole  beneficiary  under  his  will,  could  not  in  this  action  attack 
the  payment  made;  but  she  should  have  leave  to  appeal  from  the  order 
made  upon  passing  the  accounts,  or  to  bring  an  action  based  upon  mistake 
or  fraud. 

Re  Russell  (1904),  8 O.L.R  481,  and  In  re  MacIntyre  (1906),  11  O.L.R.  136, 
distinguished. 

The  plaintiff  also  sought  an  account  of  the  profit  made  by  the  defendant 
upon  certain  land,  forming  part  of  the  estate,  which  was  offered  for  sale 
at  auction  by  the  defendant,  bought  by  an  agent  of  the  defendant,  and 
conveyed  by  the  agent  to  the  defendant’s  sister,  in  part  payment  (as  the 
defendant  said)  of  a debt  due  by  him  to  his  sister: — 

Held,  that  a certain  conveyance  made  by  the  plaintiff  to  the  defendant  and 
his  co-executor,  for  the  purpose  of  enabling  them  to  sell  the  lands  of  the 
estate  free  from  her  dower,  did  not  bar  her  right  to  an  account  of  the 
proceeds  of  the  sale  of  the  land — whatever  surplus  remained  after  pay- 
ment of  the  creditors’  claims  would  be  held  in  trust  for  the  plaintiff. 

Held,  also,  that  the  plaintiff  as  sole  beneficiary  had  a primd  facie  interest 
entitling  her  to  sue,  notwithstanding  the  large  claims  of  creditors,  and 
the  defendant,  upon  whom  the  onus  was,  had  not  displaced  her  right;  a 
contingent  interest  (not  being  a mere  possibility)  will  entitle  an  alleged 
cestui  que  trust  to  sue. 

Held,  also,  that  the  defendant,  knowing  that  his  agent  had  bought  for  him, 
approved  and  ratified  the  sale;  the  agent  then  held  the  land  in  trust  for 
the  estate;  and  the  defendant  then  dealt  with  the  land  as  his  own — used 
it  to  pay  his  own  debt — which  was  a fraud  upon  the  trust. 

Held,  therefore,  that  the  plaintiff  was  entitled  to  an  account  from  the  de- 
fendant of  the  rents  and  profits  received  by  him  up  to  the  time  of  the 
conveyance  to  his  sister,  and  also  of  the  excess  over  $2,200  (the  amount 
at  which  he  credited  the  sale  of  the  land  to  the  estate)  of  the  sum  for 
which  he  should  have  sold  the  land  when  he  caused  it  to  be  conveyed  to 
his  sister. 

The  representing  to  the  Surrogate  Court  that  $2,200  had  been  received  as 
the  sale-price  of  the  land  was  either  a mistake  or  fraud  on  the  part  of 
the  defendant;  and,  assuming  that  the  Surrogate  Court  Judge  had  juris- 
diction to  pass  upon  the  item,  his  decision  was  not  binding:  Surrogate 
Courts  Act,  10  Edw.  VII.  ch.  31,  sec.  71. 

Judgment  of  Falconbridge,  C.J.K.B.,  varied. 
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This  was  an  action  for  an  account  of  the  profits  made  by 
the  defendants  upon  the  sale  of  a house  and  lot,  part  of  the 
estate  of  Wallace  B.  Shaw,  deceased,  and  also  for  an  account  of 
moneys  of  the  estate  applied  in  payment  of  a claim  of  the  defen- 
dant Tackaberry.  The  defendant  Tackaberry  was  an  executor  of 
the  will  of  the  deceased ; the  defendant  Russell  was  the  sister  of 
Tackaberry ; and  the  plaintiff  was  the  widow  of  the  deceased  and 
the  sole  beneficiary  under  his  will. 


1913 

Shaw 

v. 

Tackaberry. 


The  action  was  tried  before  Falconbridge,  C.J.K.B.,  with- 
out a jury,  at  Chatham. 

H.  D.  Smith  and  J.  A.  McNevin,  for  the  plaintiff. 

0.  L.  Lewis,  K.C.,  for  the  defendant  Tackaberry. 

S.  B.  Arnold,  for  the  defendant  Russell. 

May  . 26.  Falconbridge,  0.  J.K.B. : — As  to  the  attack  which 
the  plaintiff  makes  on  the  sale  of  the  real  estate  in  the  village  of 
Merlin,  she  is  out  of  Court,  by  reason  of  the  release  (exhibit  20) 
which  she  gave  to  the  executors,  and  wherein  she  granted  to 
them  all  her  estate,  right,  title,  or  interest,  whether  by  way  of 
dower  or  otherwise,  in  the  said  lands. 

As  regards  that  branch  of  her  case  in  which  she  attacks  the 
adjudication  by  the  County  Court  Judge  of  the  claim  of  the  de- 
fendant Tackaberry  against  the  estate,  it  is  to  be  observed,  in 
the  first  place,  that  she  was  represented  by  counsel  when  the 
learned  Judge  assumed  to  hear  and  determine  the  matter.  His 
order  or  judgment  stands  unappealed  from,  and  it  is  a purely 
academic  question.  Even  if  the  contention  of  the  plaintiff 
should  prevail,  the  unpaid  claims  of  the  creditors  of  the  estate 
would  more  than  absorb  the  whole  amount  available  for  distri- 
bution, and  the  plaintiff  (accordingly  has  personally  no  interest 
in  the  action. 

No  authority . has  been  cited  to  the  effect  that  the  merely 
sentimental  interest  which  the  plaintiff  might  have  in  her  late 
husband’s  creditors  getting  as  much  as  possible  out  of  the  estate 
would  form  a basis  or  foundation  for  this  action. 

The  plaintiff,  therefore,  fails  as  to  both  grounds  of  her 
action.  The  transaction  which  she  impeached  with  reference  to 
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C.J. 

1913 

Shaw 

v. 

Tackaberry. 


the  real  estate  was  a most  improper  one.  I do  not  find  speci- 
fically that  it  was  a fraudulent  one,  but  it  bears  many  of  the 
earmarks  of  fraud. 

Under  all  the  circumstances,  while  I dismiss  the  action,  I do 
so  without  costs. 


The  plaintiff  appealed  from  the  judgment  of  Falconbridge, 

C.J.K.B. 


October  14  and  15.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Riddell,  Sutherland,  and  Leitch,  JJ. 

J.  G.  Kerr , for  the  appellant.  The  Surrogate  Court  as- 
sumed to  enter  into  accounts  between  the  executors  and  the 
estate  of  the  testator,  on  which,  it  is  submitted,  it  had  no 
jurisdiction.  The  release  given  by  the  plaintiff  was  to  the 
executors  qua  executors  only,  and  was  expressed  to  affect  her 
estate,  “ whether  by  way  of  dower  or  otherwise.  ” The  only 
interest  considered  was  the  dower  interest,  and  the  only  object 
of  the  release  was  to  enable  the  executors  to  make  a clear  title 
to  the  lands.  The  defendant  Tackaberry  was  the  real  purchaser, 
and  the  plaintiff  has  an  equity  to  come  into  Court  to  say  that 
the  defendant  as  executor  and  trustee  must  make  the  most  of  the 
estate:  Encyc.  of  Laws  of  England,  2nd  ed.,  vol.  8,  pp.  500, 
501.  (Counsel  was  stopped  by  the  Court.) 

0.  L.  Lewis,  K.C.,  and  8.  B.  Arnold,  for  the  defendants,  the 
respondents,  referred  on  the  question  of  jurisdiction  to  1 Geo. 
Y.  ch.  18,  sec.  3;  10  Edw.  YII.  eh.  31,  sec.  71;  9 Edw.  VII.  ch. 
32,  sec.  1.  After  the  decision  in  Re  Russell  (1904),  8 O.L.R. 
481,  the  law  was  amended;  and  by  In  re  MacIntyre  (1906),  11 
O.L.R.  136,  137,  the  defendants’  position  is  justified.  As  to  the 
main  ground  of  appeal,  it  is  submitted  that,  in  the  absence  of 
any  evidence  of  fraud  or  mistake,  there  is  no  ground  for  inter- 
fering with  the  sale  of  the  property,  which  was  conducted  with 
the  utmost  care,  every  effort  being  made  to  obtain  the  best 
possible  price,  and  to  prevent  any  injury  to  the  estate.  They 
referred  to  Re  Lockhart  (1912),  20  W.L.R.  413. 

Kerr,  in  reply,  referred  to  Lewin  on  Trusts,  11th  ed.,  p. 
1069 ; 12th  ed.,  p.  207. 
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November  10.  Riddell,  J. : — Wallace  B.  Shaw  died  in  APP-  RK. 

. 1913 

November,  1910,  having  first  made  his  last  will  and  testament,  

wherein  and  whereby  the  defendant  Tackaberry  was  appointed  Shaw 

v. 

an  executor,  and  the  plaintiff,  Shaw’s  wife,  was  the  sole  bene-  Tackaberry 
fi, clary.  Tackaberry  took  out  letters  of  probate  along  with  his  RiddeB>  J# 
co-executor,  and  took  upon  himself  the  whole  burden  of  admin- 
istration. 

The  estate  was  deeply  involved,  Tackaberry  being  amongst 
the  creditors. 

In  the  regular  course  of  administration,  it  became  wise  to 
dispose  of  a house  and  lot,  the  property  of  the  estate,  in  the 
village  of  Merlin.  Tackaberry  advertised  it  for  sale.  A day  or 
two  before  the  sale,  he  went  to  one  Neal,  who  is  described  as  an 
unlicensed  conveyancer;  and,  as  Tackaberry  says  in  his  examin- 
ation for  discovery  (he  did  not  give  evidence  at  the  trial),  he 
told  Neal  to  bid  the  property  up.  Neal  says  that,  shortly  before 
this,  Tackaberry  had  seen  him  and  told  him  that  he  would  re- 
quire him  to  look  after  some  business;  that  upon  the  day  in 
question  he  told  him,  “Don’t  allow  the  property  to  be  sold  for 
less  than  $2,500;”  and  that,  -accordingly,  he  attended  the  sale 
and  bought  the  property  at  $2,200.  He  paid  the  deposit,  $220, 
by  cheque.  lie  told  Tackaberry  that  he  (Tackaberry)  must 
take  the  property ; and  Tackaberry,  recognising  a moral  obli- 
gation, as  he,  Tackaberry,  says,  agreed  to  do  so,  because,  as 
he  says,  “He  bid  for  me.”  This  is  a clear  ratification  of  the 
act  of  Neal  as  an  agent  in  buying  for  Tackaberry.  That  Neal 
was  acting  as  such  agent  is  perfectly  plain.  Subject  to  what  is 
said  hereinafter,  the  transaction  then  is  simply  a sale  by 
Tackaberry  and  his  co-executor  to  Tackaberry;  and  there  can 
be  no  question  that  Tackaberry  took  as  trustee.  Instead  of  the 
whole  matter  being  open  and  above  board,  the  form  was  gone 
through  of  a deed  being  made  to  Neal,  Neal  paying  the  balance 
of  $1,980,  and  simultaneously  Tackaberry  gave  his  own  cheque 
to  Nea'l  for  the  $2,200.  This  was  on  the  27th  September,  1911. 

In  October,  1911,  Tackaberry  brought  his  accounts  into  the 
Surrogate  Court  of  the  County  of  Kent,  in  which  he  gave  credit 
in  his  receipts  for  $2,200  for  sale  of  the  house  and  lot.  Of  the 
passing  of  these  accounts,  the  plaintiff,  the  widow,  had  notice. 


34 — 29  O.L.R. 
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App.  Div.  No  disclosure  was  made  of  the  true  situation  of  matters,  and 
1913  the  accounts  were  allowed  and  passed. 

Sh4w  jn  tlie  fall  of  1911-12,  a canning  factory  firm  began  canvassing 

v. 

Tackaberry.  for  land  “for  acreage;”  they  began  construction  in  the  fore 
Riddeii"  j.  Pa]d  of  April,  and  property  began  to  advance  in  value.  The 
house  in  question  had  not  been  taken  possession  of  by  Neal.  He 
sent  intending  tenants  to  Tackaberry;  and,  at  least  as  early 
as  the  1st  January,  1912,  Tackaberry  had  tenants  in  the  house 
who  paid  him  rent,  $15  a month.  Tackaberry  had  a sister,  Mrs. 
Russell — his  eo- defendant — who  had  a note  against  him  for 
$2,700.  He  directed  Neal  to  make  a deed  of  the  property  to 
this  sister,  and  himself  gave  her  a new  note  for  $500.  Tacka- 
berry says  in  his  examination  for  discovery  that  his  sister  knew 
about  his  being  an  executor  and  about  his  transaction  with 
Neal;  but  there  is  no  independent  evidence  as  to  that.  There 
does  not  seem  to  have  been  any  bargaining: — “Mrs.  Russell 
held  a note  against  me  for  $2,700.  She  surrendered  the  note, 
and  I gave  her  a deed  of  the  place  and  a $500  note.” 

This  was  on  the  17th  May,  1912,  some  time  after  the  move  in 
real  estate  matters,  and  was  apparently  without  any  attempt 
to  procure  a better  price.  Again  the  real  transaction  was  con- 
cealed, the  conveyance  being  taken  from  Neal  to  Mrs.  Russell. 

A sale  was  negotiated  by  Tackaberry  to  one  Milton  Shaw, 
on  the  15th  September,  for  $3,000. 

The  sister  had  been  left  a widow  some  twenty  years  before, 
with  about  $1,200.  She  had  kept  boarders  for  some  years,  and 
had  a little  more  when  she  came  to  live  with  Tackaberry,  who 
looked  after  all  her  business.  She  made  her  home  with  him, 
and  he  charged  her  nothing;  any  business  deal  would  be  alto- 
gether the  result  of  Tackaberry' s efforts  or  advice.  He  is  a 
business  man,  built  and  owned  an  elevator,  and  is  generally  a 
man  of  capacity. 

The  plaintiff  brings  her  action  against  Tackaberry  and  his 
sister  Mrs.  Russell,  calling  upon  them  to  account  for  profit 
made  in  connection  with  the  house. 

The  position  of  Mrs.  Russell  need  not  be  considered  at  any 
length.  The  only  evidence  offered  against  her  was  the  examin-* 
ation  for  discovery  of  her  co-defendant.  That,  we  decided, 


XXIX.]  ONTARIO  LAW  REPORTS.  495 

could  not  be  used  against  her;  and  all  parties  agree  that  the  App.Div. 

action  should  be  dismissed  against  her,  without  costs  of  action  1913 

or  appeal.  We  pay  no  further  attention  to  her,  but  consider  Shaw 

v. 

Tackaberry  the  sole  defendant.  Tackaberry. 

The  defence  of  Tackaberry  is Ridden  j. 

1.  Innocence  on  his  part  of  any  fraud  or  wrongdoing. 

2.  The  defence  of  the  statute,  the  Surrogate  Courts  Act,  1910, 

10  Edw.  VII.  ch.  31,  sec.  71. # 

3.  That  the  plaintiff  has  no  locus  standi , as  she  cannot  benefit 
by  any  sum  to  be  receiyed  by  the  estate,  the  debts  being,  it  is 
said,  far  in  excess  of  the  amount  of  the  whole  estate. 

4.  That  the  plaintiff  conveyed  all  her  interest  in  the  land. 

There  is  another  cause  of  complaint  by  the  plaintiff.  The 

defendant  asserts  that  he  has  a large  claim  against  the  estate. 

In  his  accounts  passed  upon  by  the  Surrogate  Court  Judge  he 
set  out  a payment  to  himself  of  a dividend  upon  this  claim. 

It  was  necessary  for  the  Surrogate  Court  Judge  to  go  into 
an  extended  inquiry  into  the  dealings  between  the  deceased  and 
the  executor  for  years;  and  he  did  so,  adjudicating  upon  the 
defendant’s  claim.  This  adjudication  the  plaintiff  attacks. 

The  defendant  sets  up  10  Edw.  VII.  ch.  31,  sec.  71. 

At  the  trial  before  the  Chief  Justice  of  the  King’s  Bench 
the  case  was  decided  adversely  to  the  plaintiff  as  to  the  first 
claim,  on  ground  number  3 ; and  also  as  to  the  second  claim,  on 
the  ground  stated  above. 

The  plaintiff  now  appeals. 


*71. — (1)  Where  an  executor,  administrator,  trustee  under  a will  of 
which  he  is  executor,  or  a guardian,  has  filed  in  the  proper  Surrogate  Court 
an  account  of  his  dealings  with  the  estate  and  the  Judge  has  approved  thereof, 
in  whole  or  in  part,  if  he  is  subsequently  required  to  pass  his  accounts  in 
the  High  Court,  such  approval,  except  so  far  as  mistake  or  fraud  is  shewn, 
shall  be  binding  upon  any  person  who  was  notified  of  the  proceedings  taken 
before  the  Surrogate  Judge,  or  who  was  present  or  represented  thereat,  and 
upon  every  one  claiming  under  any  such  person.  . . . 

(3)  The  Judge,  on  passing  the  accounts  of  an  executor  . . . shall 

have  jurisdiction  to  enter  into  and  make  full  inquiry  and  accounting  of 
and  concerning  the  whole  property  which  the  deceased  was  possessed  of  or 
entitled  to,  and  the  administration  and  disbursement  thereof,  in  as  full  and 
ample  a manner  as  may  be  done  in  the  Master’s  office  under  an  adminis- 
tration order,  and,  for  such  purpose,  may  take  evidence  and  decide  all  dis- 
puted matters  arising  in  such  accounting,  subject  to  an  appeal  under  sec- 
tion 34. 

(4)  The  persons  interested  in  the  taking  of  such  accounts  or  the  making 

of  such  inquiries  shall,  if  resident  within  Ontario,  be  entitled  to  not  less 
than  seven  days’  notice  thereof.  . . . 
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It  will  be  convenient  to  dispose  of  the  second  claim  first. 
The  appeal  is  based  on  the  case  of  Re  Russell,  8 O.L.R.  481, 

Shaw 

in  which,  it  was  decided  that  the  Surrogate  Court  Judge  could 

V. 

Tackaberry.  not  determine  whether  a certain  specific  sum  of  money  alleged 


Ridden,  J. 

to  belong  to  the  estate  but  claimed  by  the  widow,  the  executrix, 
was  an  asset  of  the  estate. 

After  this  decision  the  law  was  amended  by  (1905)  5 Edw. 
VII.  eh.  14;  and  under  that  statute  a Divisional  Court,  Sir 
William  Meredith,  C.J.C.P.  (now  C.J.O.),  writing  the  judg- 
ment, decided  in  In  re  MacIntyre,  11  O.L.R.  136,  that  the  Surro- 
gate Court  Judge  has  not  the  power  to  compel  a creditor  to 
prove  his  claim  in  the  Surrogate  Court  and  to  allow  it  or  bar 
it.  But  the  Court  also  decides  that,  if  an  executor  has  in  good 
faith  paid  the  claim  of  a creditor,  the  Surrogate  Court  Judge 
has  jurisdiction  to  consider  the  propriety  of  that  payment,  and 
to  allow  or  disallow  the  item  in  the  accounts.  There  can  be 
no  difference  between  a payment  to  another  creditor  and  a 
retainer  by  the  executor  to  pay  his  own  claim. 

I think,  therefore,  that  the  learned  Chief  Justice  of  the 
King’s  Bench  is  right  in  this  matter,  and  the  appeal  should 
be  dismissed.  On  account  of  the  manner  in  which  the  defend- 
ant has  dealt  with  the  estate,  I think,  in  dismissing  the  appeal, 
that  the  plaintiff  may  have  leave  to  appeal  from  the  order  pass- 
ing the  accounts,  or  to  bring  an  action  based  upon  mistake  or 
fraud,  as  she  may  be  advised.  „ 

The  chief  claim  of  the  plaintiff  is  that  the  defendant  should 
be  held  for  the  talue  of  the  property  transferred  to  his  sister. 

It  will  be  well  to  deal  with  the  technical  defences  in  the 
first  place. 

On  the  19th  June,  1911,  the  plaintiff  made  a deed  of  all  her 
“ estate  etc.,  whether  by  way  of  dower  or  otherwise,”  in  the 
lands,  to  Tackaberry  and  Oliver  “the  executors  of  the  estate 
of  Wallace  Bruce  Shaw.”  The  evidence,  including  the  letters 
produced,  shews  that  the  plaintiff  was  claiming  some  of  the 
furniture  as  her  own,  but  desired  to  acquire  the  remainder 
of  it,  which  she  valued  at  under  $200.  She  was  also  negoti- 
ating about  her  dower  in  the  land.  She  offered  to  buy  the  pro- 
perty subject  to  a mortgage  for  $150  (this  was  afterwards 
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raised  to  $200).  The  defendant  offered  her  $400  for  her  dower  App.  Div. 
(less  interest  and  taxes)  and  to  allow  her  to  retain  all  the  furni-  1913 
ture.  Finally  this  sum  was  stated  at  $350,  without  reference  to  Shaw 

V 

interest  and  taxes,  and  she  accepted  this  offer,  i.e.,  $350  cash  and  tackaberry. 
the  chattels.  The  solicitor  who  acted  for  her  says:  “The  only 
interest  then  we  were  considering  was  her  dower  interest ; 9 ’ and 
the  object  “was  to  enable  the  executors  to  go  in  and  make  clear 
title  and  sell  the  property.” 

It  is  clear  that  no  one  intended  the  deed  to  be  a conveyance 
of  any  money  which  might  remain  in  the  estate  after  the  pay- 
ment of  creditors;  and  the  only  effect  in  law,  as  in  intention, 
was  to  enable  the  executors,  as  executors,  to  dispose  of  the  fee. 

The  land  remained  the  land  “of  the  estate,”  and  the  proceeds 
were  to  come  into  and  form  part  of  the  estate.  There  is  no 
ground  for  the  contention  that  the  grant  was  made  to  the  execu- 
tors as  trustees  for  the  creditors  only,  or  to  them  absolutely. 

So,  even  if  we  should  concede  that  the  deed  is  sufficiently  wide 
to  cover  all  money  to  be  received  by  the  grantor  out  of  the  sale 
of  the  land  or  otherwise,  the  defence  is  advanced  no  further. 

This  money  will  still  be  held  in  trust  for  the  widow  after  the 
creditors  are  paid.  This  consideration  disposes  of  defence  No. 

4 above  mentioned. 

The  defence  is  set  up  that  in  any  event  the  plaintiff  can- 
not participate  in  the  fruits  of  the  litigation,*  if  successful, 
and  therefore  she  cannot  sue. 

It  is  not  necessary  to  decide  whether  our  law  is  so  coldly 
commercial  as  to  hold  that  the  nearest  and  dearest  of  a dead 
man  must,  unless  they  can  prove  pecuniary  interest,  stand  help- 
less by  while  his  executors  dissipate,  or  aggrandise  themselves 
or  their  friends  with,  the  assets  of  his  estate,  defrauding  his 
creditors  and  bringing  post  mortem  obloquy  on  his  name;  that 
may  call  for  consideration  at  some  other  time. 

Here  the  plaintiff  is  the  sole  beneficiary  of  the  will,  and  is 
entitled  to  (the  surplus  over  and  above  what  is  necessary  to  pay 
creditors.  That  a contingent  interest  (not  being  a mere  possi- 
bility) will  entitle  an  alleged  cestui  qwe  trust  to  sue  is  clear: 

Bartlett  v.  Bartlett  (1845),  4 Hare  631;  Governesses ’ Benevolo 
ent  Institution  v.  Busbridger  (1854),  18  Beav.  467;  In  re  Shep- 
pard’s Trusts  (1862),  10  W.R.  704;  S.C.,  4 DeG.  F.  & J.  423. 
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Prima  facie  the  plaintiff  has  an  interest;  if  it  be  not  so,  it 
lies  upon  the  defendant  to  prove  it — thait  he  has  wholly  failed 
to  do. 

This  disposes  of  the  defence  No.  3. 

The  defence  under  the  statute  may  stand  or  fall  with  the 
main  defence — if  there  was  no  mistake  or  fraud  in  the  defend- 
ant asserting  that  the  land  had  been  properly  sold,  realising 
$2,200  only,  it  may  be  that  the  statute  applies. 

On  the  evidence,  it  must  be  held  that  either  the  alleged  sale 
to  Neal  was  not  a sale  at  all,  as  Neal  had  been  employed  by  the 
vendor,  Taekaberry,  simply  as  a puffer,  so  that,  as  between  Neal 
and  Taekaberry,  there  was  no  real  sale;  or  Neal  was  employed 
to  bid  as  agent  for  Taekaberry,  and  his  bidding  and  buying 
was  afterwards  ratified  by  the  defendant  adopting  his  act. 
What  the  defendant  considered  a moral  obligation  was  probably 
a legal  obligation.  At  all  events,  knowing  that  Neal  had  bought 
for  him,  Taekaberry  approved  and  ratified  the  sale.  In  either 
case  he  would  not  be  entitled  to  hold  the  property  against  the 
estate;  and  Neal,  his  agent,  held  the  land  in  trust  for  the 
estate. 

The  defendant  then  dealt  with  the  land  as  his  own ; he  used 
it  to  pay  his  own  debt  with — or  says  he  did — this  was  a fraud 
upon  the  trust.  (There  is  no  need  to  consider  the  consequences 
which  he  might  have  to  suffer  had  the  land  fallen  in  value. 
When  an  executor  takes  to  himself  property  of  the  estate,  he 
runs  great  risks.) 

Had  it  not  been  for  the  unfortunate  manner  in  which  the 
case  was  conducted  against  Mrs.  Russell,  we  might  have  been 
able  to  compel  her,  as  well  as  the  defendant  Taekaberry,  to 
account  for  the  sale-price  in  September,  together  with  the 
rents  and  profits;  but  she  is  out  of  the  action,  and  the  only 
relief  to  which  the  plaintiff  is  entitled  against  the  remaining 
defendant  is  an  account  of  the  rents  and  profits  received  by  him 
or  which  should  have  been  received  by  him  up  to  the  time  of 
the  conveyance  to  his  co-defendant,  and  also  the  excess  over 
$2,200  of  the  sum  for  which  he  should  have  sold  the  house  when 
he  caused  it  to  be  conveyed  to  his  sister.  That  this  relief  should 
be  granted  is  clear.  A trustee  for  sale  must  inform  himself 
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of  the  real  value  of  the  land:  Lewin  on  Trusts,  10th  ed.,  p.  App.Div. 

485.  On  the  evidence  before  ns,  he  made  no  inquiry,  no  

endeavour  to  obtain  the  best  price ; it  was  notorious  that  land  Shaw 
was  looking  up,  and  it  is  fairly  clear  that  a considerable  advance  Tackaberry. 
might  be  looked  for.  His  clandestine  dealing  with  the  property  Riddell 
is  much  to  be  reprobated.  The  learned  Chief  Justice  has  dealt 
very  gently  with  the  defendant;  it  may  be  that  the  defendant 
did  not  intend  to  do  wrong ; but  his  conduct  was  most  improper 
and  such  as  to  subject  him  not  only  to  censure  but  also  to  lega] 
liability. 

The  representing  to  the  Surrogate  Court  that  $2,200  had 
been  received  as  the  sale-price  of  the  land  was  either  a mistake 
or  fraud  on  the  part  of  the  defendant;  and,  assuming  that  the 
Surrogate  Court  Judge  had  jurisdiction  to  pass  upon  the  item, 
such  a decision  is  not  binding. 

The  plaintiff  is  entitled  to  judgment  for  the  defendant  to 
account  to  the  estate  for  the  difference  between  the  real  value 
of  the  land  at  the  time  he  directed  Neal  to  convey  and  Neal  did 
convey  to  Mrs.  Russell,  and  the  sum  of  $2,200  ; also  to  account 
for  rents  and  profits.  It  is  to  be  hoped  that  the  parties  will  be 
able  to  agree  upon  this  value ; if  not,  we  fix  upon  the  value 
$2,700,  and  either  party  may  take  a reference  ait  peril  as  to 
costs.  If  a reference  is  had,  on  this  head,  the  Master  will  dispose 
of  the  costs  of  the  reference  in  view  of  what  we  have  said. 

The  plaintiff  is,  as  against  Tackaberry,  entitled  to  her  costs 
of  action  and  appeal;  as  against  Mrs.  Russell,  the  appeal  and 
action  are  dismissed  without  costs.  The  defendant  Tackaberry 
will  not  be  allowed  to  charge  his  costs  or  any  of  them  against 
the  estate. 

Note.  The  plaintiff  has  informed  us  that  she  prefers  to 
take  a reference  as  to  the  value  of  the  property  even  at  the 
risk  of  costs.  There  will  be  a reference  to  the  Master  at 
Chatham  as  to  this  and  the  amount  of  rents  and  profits. 

She  suggests  that  there  should  be  an  order  for  administra- 
tion of  the  estate.  I cannot  see  any  necessity  for  this;  the  de- 
fendant has  acted  improperly;  but  there  is  no  reason  to  think 
him  either  unable  or  unwilling  to  complete  the  administration 
properly.  Orders  for  administration  are  not  granted  as  of 
course. 
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1913  I expressed  during  the  argument,  that  the  plaintiff  is  entitled 

Shaw  to  maintain  this  action,  and  that  the  property  in  question  con- 

v. 

Tackaberry.  tinued  an  asset  of  the  estate  until  sold  and  conveyed  to  a bond 
Mu—  j fide  purchaser  for  value ; and  I,  therefore,  concur  in  the  judg- 
ment of  my  brother  Riddell  as  to  the  proper  disposition  to  be 
made  of  this  case,  including  Tackaberry ’s  claim. 

The  unfavourable  comments  of  the  learned  trial  Judge  in 
regard  to  Tackaberry ’s  conduct  seem  fully  warranted  by  the 
evidence;  but  I do  not  desire  to  be  considered  as  adding  any- 
thing to  his  observations.  It  may  be  that  a more  thorough 
investigation  of  Tackaberry ’s  conduct  might  have  fully  exon- 
erated him  from  any  intentional  wrongdoing,  or  might  have 
established  'actual  fraud  on  his  part.  But  for  the  purposes  of 
the  plaintiff’s  case  it  was  sufficient  to  shew  that,  notwithstand- 
ing the  dealings  had  with  the  property  in  question,  it  still  re- 
mained an  asset  of  the  estate.  Thus  the  inquiry  not  having  been 
pressed  d outrance,  and  resulting  in  a mere  partial  disclosure 
of  the  facts,  I do  nof  feel  warranted  in  expressing  any  opinion 
as  to  the  moral  guilt,  or  otherwise,  of  the  defendant  Tacka- 
berry. 

Sutherland,  J.,  agreed  in  the  result. 

Leitch,  J.,  agreed  with  Riddell,  J. 

Appeal  allowed  in  part. 
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[APPELLATE  DIVISION.] 

Fletcher  v.  Campbell. 

Principal  and  Agent — Agent’s  Commission  on  Sale  of  Land — Commission- 
agreement — Commission  to  be  Paid  out  of  Purchase-money — Sale  Fall- 
ing through  without  Fault  of  Vendor — Forfeiture  of  Purchaser’s  Deposit 
— Claim  of  Agent  to  Retain,  for  Commission. 

Where  the  only  agreement  for  payment  of  an  agent’s  commission  on  a sale 
of  land  for  his  principal  contains  the  term  that  it  is  to  be  paid  out  of 
the  purchase-money,  the  agent  cannot  recover  if  the  sale  falls  through 
without  the  fault  of  his  employer,  and  the  only  money  the  employer  or 
agent  receives  on  the  purchase  is  the  deposit,  which  falls  to  be  forfeited. 
The  deposit  is  a guarantee  that  the  contract  shall  be  performed.  If  the 
sale  goes  on,  it  goes  in  part  payment  of  the  purchase-money  for  which  it 
is  deposited.  In  the  event  of  the  purchaser  making  default,  the  money 
is  to  be  forfeited. 

Review  of  the  authorities. 

Howe  v.  Smith  (1884),. 27  Ch.  D.  89,  specially  referred  to. 

Appeal  by  the  plaintiff  from  the  judgment  of  Winchester, 
Co.  C.J.,  dismissing  an  action,  brought  in  the  County  Court  of 
the  County  of  York,  to  recover  from  the  defendants,  who  were 
land  agents,  the  sum  of  $200  said  to  have  been  paid  to  the  de- 
fendants as  a deposit  upon  an  agreement  for  the  sale  of  certain 
land  of  the  plaintiff  by  the  defendants,  which  sale  w^s  not  carried 
out,  and  in  favour  of  the  defendants  upon  their  counterclaim 
for  $190. 

October  9.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

J.  E.  J ones , for  the  appellant.  There  was  a contract — an  offer 
of  the  plaintiff's  property  and  an  acceptance  by  a purchaser 
found  by  the  defendants,  but  the  commission  was  not  earned  by 
the  defendants,  and  they  are  not  entitled  to  retain  for  their  ser- 
vices the  amount  deposited  with  them  by  the  proposed  purchaser. 
A purchaser  both  willing  and  able  to  complete  must  be  found; 
Coward  Investment  Co.  v.  Lloyd  (1909),  11  W.L.R.  338,  12 
W.L.R.  497.  The  commission  was  to  form  part  of  the  purchase- 
money,  but  there  was  no  purchase : Robinson  v.  Reynolds'  (1912), 
3 O.W.N.  1262,  4 O.W.N.  112.  The  deposit  was  a guarantee  for 
the  performance  of  the  contract  and  was  to  become  part  payment 
if  the  purchase  should  be  completed:  Howe  v.  Smith  (1884),  27 
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Ch.  D.  89.  The  defendants  have  no  right  to  the  $200.  It  be- 
longs to  the  plaintiff.  Bagshawe  v.  Boland  (1907),  13  B.C.R. 
262,  and  Smith  v.  Barff  (1912),  27  O.L.R.  276,  were  also  re- 
ferred to. 

H.  H.  Shaver,  for  the  defendant,  the  respondent.  Robinson 
v.  Reynolds  does  not  apply;  in  that  ease  there  was  no  payment 
at  all.  The  defendants  contributed  $10  out  of  the  $200  to  the 
travelling  expenses  of  the  plaintiff  when  she  came  to  Toronto  to 
sign  the  acceptance;  and  that  made  the  $200  part  of  the  pur- 
chase-price. The  sale  was  completed,  or  the  “deal”  was  com- 
pleted, when  a binding  agreement  for  sale  was  executed:  Haffner 
v.  Cordingly  (1908),  18  Man.  L.R.  1.  Commission  was  earned 
as  soon  as  the  proposed  purchaser  was  brought  to  the  execution  of 
the  agreement:  Copeland  v.  Wedlock  (1905),  6 O.W.R.  539. 
The  procuring  a purchaser  is  enough : Marriott  v.  Brennan 
(1907),  14  O.L.R.  508.  Hunt  v.  Moore  (1911),  2 O.W.N.  1017, 
was  also  referred  to. 

November  10.  Sutherland,  J. ; — The  plaintiff,  the  owner 
of  land  in  Toronto,  placed  it,  through  her  son,  in  the  hands  of  the 
defendants,  real  estate  agents,  for  sale.  They  procured  a written 
offer  from  a purchaser,  at  a price  and  on  terms  to  which  the 
plaintiff  assented,  as  shewn  by  her  signing  an  acceptance  thereof. 
She  knew  nothing  personally  about  the  purchaser.  A deposit 
of  $200  was  given  by  the  purchaser  to  the  defendants  when  the 
offer  was  signed.  This  offer  contained  the  following  clauses.: 
“The  agent’s  commission  to  be  paid  out  of  and  form  part  of  the 
purchase-money ; ’ ’ and  ‘ 1 two  hundred  dollars  in  cash  to  the  said 
Campbell  and  Anderson”  (the  defendants)  “as  a deposit.”  It 
turned  out  that  the  proposed  purchaser  was  wholly  unable  to 
carry  out  the  contract,  had  no  money  of  his  own,  and  could 
obtain  none.  He  never  was  a purchaser  able,  however  willing,  to 
complete  the  contract.  It  was,  in  consequence,  put  an  end  to. 

The  plaintiff  asked  the  defendants  for  the  deposit,  but  they, 
claiming  it  for  commission,  refused  to  hand  it  over,  and  in  this 
action  the  plaintiff  seeks  to  recover  it. 

The  action  was  tried  before  Winchester,  County  Court  Judge, 
and  he  seems  to  have  come  to  the.  conclusion  that,  ”$200:  of  the 


XXIX.] 


ONTARIO  LAW  REPORTS. 


503 


purchase-money  having  been  paid,  ’ ’ the  defendants  were  entitled 
to  succeed.  He,  therefore,  dismissed  the  action.  He  supports 
his  judgment  by  a reference  to  the  following  cases:  Mackenzie 
v.  Champion  (1885),  12  S.C.R.  649;  Copeland  v.  Wedlock , 6 
O.W.R.  539 ; and  Smith  v!  Barff,  27  O.L.R.  276. 

But  in  none  of  these  cases  did  the  contract  in  question  con- 
tain a clause  such  as  is  in  the  present  document,  to  the  effect 
that  the  agent’s  commission  was  to  be  paid  out  of  the  purchase- 
money. 

It  is  conceded  in  this  case  that  the  carrying  out  of  the  con- 
tract was  not  prevented  by  any  action  on  the  part  of  the  vendor, 
but  that  she  was  prepared  to  do  everything  necessary  on  her  part 
to  complete  it.  It  was  not  carried  out,  but  rendered  abortive 
and  abandoned  by  the  proposed  purchaser,  solely  in  consequence 
of  his  inability  to  perform  it.  He  had  never  been  a purchaser 
capable  of  carrying  it  out. 

The  contract  providing  that  the  $200  was  paid  as  a deposit, 
that  sum  was  by  implication  a security  for  the  purchaser  ’s  com- 
pletion of  the  contract,  which  would  go  towards  the  purchase- 
money  if  he  carried  it  out,  but,  if  he  repudiated  it  or  failed  to 
do  so,  would  be  forfeited  to  the  vendor:  Howe  v.  Smith,  27  Oh. 
D.  89. 

The  defendants  must  be  held  to  have  taken  the  $200  for  the 
vendor  on  this  basis.  When  the  money  became  forfeited  to  the 
vendor  by  the  failure  of  the  purchaser,  there  had  been  in  fact 
no  money  paid  on  the  contract  out  of  which  the  agents  could  be 
paid  commission.  The  contract  of  sale  they  had  obtained  was 
thus  ineffective  to  enable  them  to  compel  payment  of  their  com- 
mission or  retain  for  that  purpose  the  money  which  came  into 
their  hands  as  a deposit : Robinson  v.  Reynolds,  3 O.W.N.  1262, 
4 O.W.N.  112. 

Upon  this  ground,  I am  of  opinion  that  the  appeal  should 
be  allowed.  At  the  time  the  contract  was  signed  by  the  plaintiff, 
she  received  $10  from  the  defendants  as  expenses  for  coming  to 
town  in  connection  with  the  contract.  The  defendants  will,  of 
course,  have  credit  for  this,  and  there  will  be  judgment  in  the 
plaintiff’s  favour  for  $190,  with  costs  of  action  and  appeal. 

•Mulock,  C.J.Ex.,  agreed  with  the  opinion  of  Sutherland,  J. 
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Riddell,  J. : — The  defendants  are  real  estate  agents  in  To- 
ronto. One  Thomas  'Clark,  desiring  to  buy  certain  property  in 
Toronto  belonging  to  the  plaintiff,  which  had  been  advertised  by 
the  defendants,  came  into  their  office  and  signed  a written  offer 
to  purchase  the  property  for  $8,000,  “as  follows:  two  hundred 
dollars  in  cash  to  the  said  Campbell  & Anderson’ ’ (the  defend- 
ants) “as  a deposit,  and  covenant  and  agree  to  pay  as  follows, 
eight  hundred  dollars  on  completion  of  sale,  Sept.  15th,  1912, 
and  further  agrees  to  pay  one  thousand  dollars  each  and  every 
year.  . . . ” . The  offer  contains  the  following : 1 ‘ The  agent ’s 

commission  to  be  paid  out  of  and  form  part  of  the  purchase- 
money.  Time  shall  be  the  essence  of  this  offer.  ’ ’ 

Having  obtained  this  offer  (which  had  been  drawn  up  by  the 
defendants)  and  also  a cheque  for  the  deposit,  the  defendants 
communicated  with  the  plaintiff  through  her  son.  She  was  in 
Muskoka,  and  came  into  Toronto ; the  offer  was  read  to  her  care- 
fully, the  fact  that  the  deposit  -had  been  received  was  also 
stated,  and  Clark’s  cheque  for  the  same  was  shewn  to  her.  She 
objected  “that  she  should  have  more  money.  . . . Clark  was 
asked  on  the  telephone  if  he  would  pay  anything  more,  and  he 
said  he  wouldn ’t,  and  she  agreed  to  accept  his  offer.  ’ ’ She  then 
claimed  that  she  should  be  paid  her  expenses  coming  down  spe- 
cially to  sign  the  agreement,  and  finally  it  was  arranged  that 
the  defendants  should  pay  her  $10,  which  they  did. 

Clark  seems  to  have  bought — if  the  transaction  can  be  so 
described — the  property  as  a speculation,  intending  to  build  in 
years  to  come ; but  he  had  no  money,  and,  when  he  failed  to  get 
money  through  the  agency  of  his  wife  from  some  friends  of 
hers,  he  took  no  steps  to  carry  out  the  deal — he  gave  no  instruc- 
tions to  search  the  title  or  otherwise,  put  up  no  more  money, 
and  simply  allowed  the  sale  to  lapse.  The  plaintiff  wisely  re- 
frained from  taking  idle  proceedings  at  law  to  enforce  the 
contract. 

The  plaintiff  sues  the  defendants  for  the  deposit ; the  defend- 
ants plead  that:  (1)  they  are  entitled  to  a commission,  as  they 
procured  the  execution  of  a valid  contract;  (2)  the  plaintiff  neg- 
lected specifically  to  enforce  the  contract;  (3)  the  plaintiff 
agreed  that  the  commission  should  be  paid  out  of  the  deposit; 
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(4)  the  plaintiff  agreed  that  she  should  be  paid  $10  out  of  the 
deposit,  and  the  defendants  retain  the  balance,  $190;  and,  by 
way  of  counterclaim,  they  claim  the  said  sum  of  $190. 

At  the  trial  before  His  Honour  Judge  Winchester,  without  a 
jury,  he  gave  effect  to  the  defendants’  claim,  and,  dismissing  the 
action  with  costs,  he  allowed  the  counterclaim  of  the  defendants 
at  $190,  and  gave  costs  also  on  the  counterclaim  for  them. 

The  plaintiff  now  appeals. 

His  Honour  does  not  give  effect  to  defence  (2)  of  the  defend- 
ants, and  rightly  so — it  would  have  been  a foolish  expenditure 
of  money  to  have  sued  'Clark. 

The  evidence  wholly  fails  to  establish  (3)  and  (4)  above. 
There  is  some  indefinite  evidence  that  the  $10  paid  was  to  come 
out  of  the  commission  and  the  like,  but  the  evidence  falls  far 
short  of  an  agreement  that . the  defendants  were  to  retain  the 
deposit  in  any  event,  or  any  part  of  it. 

In  Marriott  v.  Brennan,  14  O.L.R.  508,  at  p.  509,  it  is 
pointed  out  that  in  determining  the  right  of  a real  estate  agent 
to  a commission,  the  exact  terms  of  the  employment  are  all- 
important. 

In  the  present  case,  the  plaintiff’s  son  put  the  property  in 
the  hands  of  the  defendants.  The  defendant  Campbell,  on  being 
asked  by  the  Court:  “Was  there  any  arrangement  made  with 
her?  I want  to  know  what  is  binding  on  her,  and  the  only  thing 
that  can  be  binding  on  her  is  what  she  agreed  to,”  answered: 
‘ ‘ She  didn ’t  agree  to  anything,  because  her  son  gave  us  the 
property  to  sell,  and  she  came  down  to  sign  the  agreement.  ” 
There  is  not  proved  any  previous  retainer  of  the  defendants  or 
any  agreement  by  her  before  she  came  down  to  sign  the  agree- 
ment— i.e.,  to  accept  the  offer.  And  then  the  only  agreement 
even  suggested  in  the  evidence  or  argued  before  us  was  that  in 
the  written  document  for  payment  of  commission  out  of  the 
purchase-money.  As  before  us,  so  before  the  learned  trial 
Judge:  “ ‘The  agent’s  commission  to  be  paid  out  of  and  from 
part  of  the  purchase-money.  ’ Counsel  for  the  plaintiff  contends 
that,  the  purchase  not  having  been  completed  through  no  fault 
of  the  plaintiff,  the  defendants  are  not  entitled  to  any  commis- 
sion, especially  as  the  commission  was  to  be  paid  out  of  the  pur- 
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chase-money,  and  that  the  purchase-money  was  never  paid,  rely- 
ing upon  the  authority  of  Robinson  v.  Reynolds , 3 O.W.N.  1262, 
and  Hall  v.  Burnell , [1911]  2 'Ch.  551.  For  the  defendants  it  is 
claimed  that  the  $200  formed  part  of  the  purchase-money,  and 
that  the  defendants  are  entitled  to  be  paid  their  commission 
out  of  the  same.” 

The  trial  Judge’s  ratio  decidendi,  if  I understand  him 
rightly,  is  to  be  found  in  these  words  near  the  end  of  his  judg- 
ment : “ In  Robinson  v.  Reynolds  it  was  held  that,  the  commission 
having  been  agreed  to  be  paid  out  and  forming  part  of  the  pur- 
chase-money, and  no  part  of  the  purchase-money  having  been 
paid,  the  plaintiff  was  not  entitled  to  recover.  In  the  present 
case,  $200  of  the  purchase-money  having  been  paid,  I am  of  the 
opinion  that  that  case  does  not  apply  to  the  facts  here.” 

Upon  the  common  case  of  the  plaintiff  and  defendants,  the 
decision  must  turn  upon  whether  the  deposit  is  part  of  the  pur- 
chase-money; for,  if  not,  no  purchase-money  has  been  received, 
and  no  commission  is  payable. 

“Purchase-money”  can  only  be  in  payment  for  land,  etc., 
bought ; and  ‘ ‘ the  very  idea  of  payment  falls  to  the  ground 
when  both”  (vendor  and  purchaser)  “have  treated  the  bargain 
as  at  an  end:”  Palmer  v.  Temple  (1839),  9 A.  & E.  508,  at  pp. 
520,  521,  per  Denman,  C.J. 

The  principles  of  the  law  of  deposits  have  been  so  fully  and 
clearly  discussed  in  the  Court  of  Appeal  in  England  in  Howe  v. 
Smith,  27  Ch.  D.  89,  that  it  should  not  be  necessary  to  cite 
further  authorities.  “What  is  the  deposit?  The  deposit,  as  I 
understand  it,  and  using  the  words  of  Lord  Justice  James,  is  a 
guarantee  that  the  contract  ^hall  be  performed.  If  the  sale  goes 
on  ...  it  goes  in  part  payment  of  the  purchase-money  for 
which  it  is  deposited:”  per  Cotton,  L.J.,  at  p.  96.  “A  de- 
posit, if  nothing  more  is  said  about  it,  is  ...  a security  for 
the  completion  of  the  purchase :”  per  Bowen,  L.J.,  at  p.  98.  “In 
the  event  of  the  purchaser  making  default  the  money  is  to  be 
forfeited,  and  ...  in  the  event  of  the  purchase  being  com- 
pleted the  sum  is  to  be  taken  in  part  payment :”  per  Fry,  E.J., 
at  p.  102. 

The  same  case  decides  that  the  position  of  a deposit  is  not 
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changed  by  a subsequent  sale  by  the  original  vendor,  except  that 
in  an  action  for  damages  against  the  original  vendee  the  amount 
of  the  deposit  must  be  taken  into  consideration — this,  of  course, 
does  not  make  the  deposit  purchase-money,  but  the  deposit  re- 
duces the  damages. 

Beale  v.  Bond  (1901),  17  Times  L.R.  280,  and  Cornwall  v. 
Henson,  [1899]  2 Ch.  710,  [1900]  2 Ch.  298,  may  be  looked  at 
on  this  point. 

It  would  serve  no  good  purpose  to  go  through  cases  in  which 
the  contract  for  remuneration  was  different.  Smith  v.  Barff,  27 
O.L.R.  276,  may  be  mentioned  as  an  instance — the  distinction 
between  that  case,  on  the  one  hand,  and  the  present  and  Robinson 
v.  Reynolds , 3 O.W.N.  1262,  on  the  other,  is  pointed  out  on  p. 
280  of  the  report  in  27  O.L.R. 

What,  I think,  comes  to  be  decided  and  should  be  decided 
in  the  present  case  is,  that  where  the  only  agreement  for  pay- 
ment of  an  agent ’s  commission  contains  the  term  that  it  is  to  be 
paid  out  of  the  purchase-money,  the  agent  cannot  recover  if  the 
sale  falls  through  without  the  fault  of  his  employer,  and  the  only 
money  the  employer  or  agent  receives  on  the  purchase  is  the 
deposit,  which  falls  to  be  forfeited. 

With  that  the  law,  the  defendants  had  and  have  no  right  to 
retain  the  deposit,  and  the  plaintiff  should  have  judgment  for 
$190,  interest  thereon  from  the  teste  of  the  writ,  and  her  costs. 

As  to  the  counterclaim,  I am  wholly  at  a loss  to  understand 
upon  what  principle  it  is  supposed  to  rest.  The  defendants  had 
the  $190,  and  it  would  be  an  extraordinary  result  if  the  plaintiff 
should  be  obliged  to  pay  it  over  again.  The  counterclaim  must 
be  dismissed  with  costs  here  and  below. 

Leitch,  J.,  agreed  with  Riddell,  J. 
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Broker — Purchase  of  Shares  for  Customer — Notification  by  Post — Suffici- 
ency— Delay  in  Delivery  of  Shares-certificate — Refusal  to  Pay — Liabil- 
ity for  Price  Paid  by  Broker — Sale  of  Shares  by  Broker — Illegal  Sale 
— Rules  of  Stock  Exchange — Conversion — Damages — Market  Price 
when  Sold — Commission  on  Sale — Interest — Set-off. 


The  plaintiffs,  brokers,  were  instructed  by  the  defendant  to  purchase  1,000 
shares  of  a certain  mining  stock.  They  filled  the  order,  through  their 
agents  at  a place  where  there  was  a Stock  Exchange,  and  promptly  ad- 
vised the  defendant  by  a letter  sent  by  post  to  his  proper  address.  More 
than  a month  elapsed  before  the  plaintiffs  received  a certificate  for 
the  defendant’s  shares;  when  they  received  it,  they  drew  on  the  defend- 
ant for  the  amount  of  the  purchase-price  of  the  shares  and  broker’s  com- 
mission, attaching  the  certificate  to  the  draft.  The  defendant  refused 
to  accept;  and,  four  months  later,  the  plaintiffs  sold  the  defendant’s 
shares,  at  the  then  market  price — much  lower  than  that  at  which  they 
had  bought — and,  crediting  the  defendant  with  the  amount  obtained 
from  the  sale,  less  their  commission  on  the  sale  and  the  Government 
tax,  they  sued  him  for  the  balance  of  the  price  they  had  paid  for  the 
shares : — 

Held,  that  the  defendant  had  notice  of  the  purchase  of  the  shares;  that  he 
was  not  prejudiced  by  the  delay  in  obtaining  the  certificate;  that  the 
plaintiffs  had  no  right  to  sell  the  shares,  and  were  liable  to  the  defend- 
ant for  the  conversion,  but  only  for  the  value  of  the  stock  when  sold, 
which  they  had  credited;  that  they  were  not  entitled  to  charge  the  de- 
fendant with  commission  on  the  sale  and  Government  tax,  but  were 
entitled  to  interest. 

Per  Mulock,  C.J.Ex.  : — The  plaintiffs  were  not  responsible  for  the  delay  of 
their  agents  in  procuring  the  certificate;  having  been  impliedly  author- 
ised by  the  defendant  to  make  the  purchase  through  agents  at  a place 
where  there  was  a Stock  Exchange,  and  having  made  a proper  selection 
of  agents,  the  plaintiffs  were  not  responsible  for  the  manner  in  which  the 
agents  filled  the  order. 

Per  Riddell  and  Leitch,  JJ. : — -It  is  the  duty  of  a broker  who  has  been 
employed  to  buy  stock,  to  give  reasonably  prompt  notice  to  his  princi- 
pal; but  he  is  not  obliged  to  see  that  the  principal  receives  the  notice; 
his  duty  in  that  regard  is  completely  performed  when  he  has  followed 
the  usual  method  of  giving  notice — and  that  the  plaintiffs  did.  The 
posting  of  a letter,  properly  addressed  and  stamped,  is  sufficient  evidence 
of  its  receipt  by  the  addressee,  until  the  contrary  be  proved;  and  in  this 
case  the  contrary  was  not  proved.  Warren  v.  Warren  (1834),  1 C.M.  & 
R.  250,  252,  followed. 

It  was  not  necessary  to  consider  whether  the  transaction  was  governed 
throughout  by  the  rules  of  the  Stock  Exchange,  because  those  rules 
were  neither  pleaded  nor  proved.  The  plaintiffs  did  not  assert  ownership 
of  the  stock,  and  did  not  sell  it  as  their  own;  they  sold  it  under  the 
belief  that  they  might  legally  so  deal  with  it  under  the  rules  of  the 
Stock  Exchange,  but  as  the  property  of  the  defendant.  This  was  a con- 
version, and  the  plaintiffs  must  account  for  the  value  of  the  stock, 
and  were  not  entitled  to  charge  the  defendant  with  commission,  etc., 
as  though  the  sale  had  been  legal.  There  was  no  evidence  df  employ 
ment  to  do  business,  on  any  Stock  Exchange. 
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Per  Sutherland,  J. : — The  plaintiffs  had  no  right  to  sell;  but  they  were 
entitled  to  be  paid  the  money  they  had  advanced  for  the  defendant,  sub- 
ject to  the  right  of  the  defendant  to  get  his  stock  or  similar  stock,  or  to 
his  right  to  reduce  their  claim  by  such  damages  as  he  could  shew  that 
he  sustained  by  reason  of  the  illegal  sale  of  the  stock.  Upon  the  only 
evidence  offered  at  the  trial — which  should  be  accepted  as  sufficient — the 
value  of  the  stock  when  converted  was  the  sum  which  the  plaintiffs 
obtained  for  it  and  which  they  had  credited. 

Judgment  of  the  District  Court  of  the  District  of  Nipissing  affirmed. 

Appeal  by  the  defendant  from  the  judgment  of  the  Junior 
Judge  of  the  District  Court  of  the  District  of  Nipissing,  in 
favour  of  the  plaintiffs,  Buchan  & Sons,  stock-brokers,  carry- 
ing on  business  in  the  town  of  Haileybury,  in  an  action  to 
recover  $287.20,  the  balance  remaining  due  of  a sum  advanced 
by  the  plaintiffs  ito  purchase  for  the  defendant  1,000  shares 
of  the  capital  stock  of  the  Standard  Porcupine  Gold  Mining 
Company. 

October  9.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

G.  H.  Kilmer,  K.C.,  for  the  appellant.  The  defendant  had 
no  notice  of  the  purchase  of  the  shares.  The  plaintiffs  had  no 
right  to  sue  unless  they  had  the  stock  in  hand  at  the  time  of 
beginning  the  action.  The  absence  of  the  right  to  sell  can 
only  be  made  of  avail  by  treating  the  sale  as  a departure  from 
and  a destruction  of  the  contract  in  toto : Forget  v.  Baxter, 
[1900]  A.C.  467,  at  p.  478.  Here  there  was  no  right  to  sell. 
I refer  to  Wright’s  Law  of  Principal  and  Agent,  2nd  ed.,  p.  290; 
Leake’s  Law  of  Contract,  6th  ed.,  p.  359;  Smart  v.  Sandars 
(1848),  5 C.B.  895;  De  Comas  v.  Frost  (1865),  3 Moore  P.C.N.S. 
158. 

J.  M.  Ferguson,  for  the  plaintiffs,  the  respondents.  Apart 
from  the  bought  note  of  the  l'2th  May,  the  plaintiffs  wrote  three 
letters  reminding  the  defendant  of  the  debt,  but  received  no 
reply  thereto.  There  was  no  duty  on  the  plaintiffs  to  notify 
the  defendant  at  all:  Read  v.  Anderson  (1882),  10  Q.B.D.  100, 
at  p.  104.  Even  if  the  plaintiffs  were  wrong  in  selling  the 
stock,  they  were  still  entitled  to  their  commission  on  the  pur- 
chase. 
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November  11.  Mulock,  C.J.Ex.  : — Appeal  from  His  Honour 
Judge  Leask,  Junior  Judge  of  the  District  of  Nipissing. 

This  is  an  action  to  recover. $287.20,  being  balance  of  amount 
advanced  by  the  plaintiffs  in  the  purchase  of  1,000  shares  of 
the  Standard  Porcupine  Gold  Mining  Company. 

The  plaintiffs  were  carrying  on  business  in  partnership  as 
brokers  in  the  town  of  Haileybury,  and  the  defendant  was  a 
railway  conductor  residing  in  the  town  of  North  Bay. 

On  the  4th  April,  1911,  the  defendant  sent  to  the  plain- 
tiffs a telegram  worded  as  follows : ‘ ‘ Kelso,  4th  April.  Get 
me  one  thousand  Standard:  draw  on  me  Bank  of  Ottawa.” 

The  plaintiffs  telegraphed  their  Toronto  agents  to  pur- 
chase shares.  This  was  done,  and  on  the  5th  April  the  plain- 
tiffs received  a letter  from  their  agents  advising  them, of  the 
purchase.  Thereupon  the  plaintiffs,  on  the  5th  April,  1911, 
sent  by  post  to  the  defendant’s  proper  post-office  address  a 
notice  advising  him  of  the  purchase.  The  agents  had  also 
purchased  other  shares  of  the  same  stock  for  the  plaintiffs, 
and  sent  to  them  one  stock  certificate  for  all  the  shares  pur- 
chased. 

In  order  to  furnish  to  the  defendant  a stock  certificate  for 
his  shares,  the  plaintiffs  were  obliged  to  forward  to  Montreal 
the  stock  certificate  received  from  their  Toronto  agents,  in 
order,  they  say,  “to  get  it  split.”  When  they  received  a separ- 
ate certificate  for  the  defendant’s  1,000  shares,  the  plaintiffs,  on 
the  12th  May,  1911,  drew  on  the  defendant  for  the  amount 
owing,  attaching  the  stock  certificate  to  the  draft.  The  defend- 
ant refused  to  accept,  and  on  the  20th  September  the  plaintiffs 
sold  the  defendant’s  shares,  realising  therefor  $50,  which  amount, 
less  commission  and  Government  tax,  they  credit  to  the  defend- 
ant on  their  claim,  leaving  the  balance  due  $287.20;  and  for 
this  amount,  with  costs,  the  learned  trial  Judge  gave  the  plain- 
tiffs judgment,  and  from  this  judgment  the  defendant  appeals. 

The  defendant  had  had  previous  dealings  with  the  plain- 
tiffs in  the  purchase  of  other  shares  of  mining  stocks,  and  it 
is  reasonable  to  assume  that  he  was  aware  that  it  would  be 
necessary  for  the  plaintiffs  to  purchase  the  shares  in  question 
through  a Toronto  broker.  It  is  not  shewn  that  the  Toronto 
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brokers  selected  by  the  plaintiffs  for  this  purpose  were  not 
a competent  and  reputable  firm;  and,  therefore,  the  plaintiffs 
did  all  that  they  were  reasonably  called  upon  to  do  when  they 
instructed  the  Toronto  firm  to  make  the  purchase. 

It  is  not  shewn  that  there  was  any  unreasonable  delay  in 
the  tender  to  the  defendant  of  the  shares  in  question;  nor  are 
the  plaintiffs  responsible  for  any  delay  occasioned  by  the  stock 
certificate  haying  been  sent  to  Montreal  to  be  “split.”  That 
course  was  occasioned  by  the  action  of  the  Toronto  agents;  but 
the  plaintiffs,  having  been  impliedly  authorised  by  the  defend- 
ant to  make  the  purchase  through  a Toronto  firm,  and  having 
made  a proper  selection  of  agents,  are  not  responsible  for  the 
manner  in  which  they  filled  the  order. 

I therefore  think  that  the  delay  complained  of  by  the  de- 
fendant constitutes  no  defence.  Further,  such  delay  did  not 
cause  damage  to  the  defendant.  He  must  be  held  to  have 
received  the  plaintiffs’  notice  of  the  5th  April  advising  him  of 
the  purchase;  and,  according  to  his  own  testimony,  the  defend- 
ant, with  that  notice  in  his  hand,  could  have  negotiated  and 
sold  his  stock  as  readily  as  if  the  certificate  had  been  in  his 
possession. 

The  other  ground  of  defence  is,  that  the  plaintiffs  sold  the 
defendant’s  stock.  The  plaintiffs  were  entitled  to  a lien  on  the 
stock  for  the  price  which  they  paid  for  it;  but,  as  it  was  not 
pledged  to  them,  they  had  no  right  to  sell  it,  their  only  right 
being  to  retain  possession.  But  they  sold  it  at  the  market  price. 
Although  they  are  liable  to  the  defendant  in  trover,  the  latter 
is  only  entitled  to  recover  the  value  of  the  stock  when  sold  by 
the  plaintiffs,  viz.,  $50,  and  the  plaintiffs  are  to  set  off  the  same 
pro  tanto  against  their  claim. 

For  these  reasons,  I think  that  the  defendant’s  appeal  fails, 
and  should  be  dismissed  with  costs. 

Riddell,  J.  j — The  plaintiffs,  a brokers’  firm  in  Hailey- 
bury,  received  on  the  4th  April,  1911,  a telegram  from  the 
defendant  at  Kelso,  his  residence : ‘ ‘ Get  me  one  thousand  Stand- 
ard : draw  on  me  Bank  of  Ottawa.  ’ ’ 

They  bought  with  all  convenient  speed,  and  on  the  5th 
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April,  at  32,  which  with  their  commission  made  $325.  They 
wrote  to  the  defendant  with  the  bought  note,  in  a letter  properly 
addressed  and  stamped,  which  was,  on  the  5th  April,  posted  at 
Haileybury.  Delay  took  place  in  arranging  transfers,  and, 
when  these  were  completed,  a draft  was  made  by  the  plaintiffs 
on  the  defendant — this,  haying  been  presented  by  the  bank, 
was  by  him  refused.  This  was  in  the  early  part  of  May. 
The  plaintiffs  wrote  the  defendant  on  the  27th  May,  and  again 
on  the  2nd  September,  without  reply,  although  the  latter  was 
registered.  Then,  without  further  notice  to  the  defendant,  the 
plaintiffs  sold  the  stock,  about  the  20th  September,  at  5 cents, 
and  sent  the  defendant  a statement  on  the  27th  September.  The 
sale  was  on  the  defendant’s  account,  and  was  supposed  to  be 
justified  by  the  rules  of  the  Standard  Stock  Exchange. 

The  plaintiffs  ’ claim  is  thus  made  up : — 


Dr. 

To  paid  f or  1,000  shares  stock  @ 32 $320.00 

To  broker’s  commission  5.00 


$325.00 

Cr. 

To  cash  received  from  sale  1,000  @ 5 $50 . 00 


Less  commission  $2.50 

Government  tax 30  2.80 

47.20  47.20 

Balance  $277.80 


At  the  trial  before  His  Honour  Judge  Leask,  in  the  District 
Court  of  the  District  of  Nipissing,  judgment  was  given  for 
the  full  amount  with  costs.  The  defendant  now  appeals. 

The  main  ground  of  appeal  is  the  alleged  want  of  notice 
of  the  purchase  of  stock  for  the  defendant. 

That  it  is  the  duty  of  a broker  who  has  been  employed  to 
buy  stock  to  give  reasonably  prompt  notice  to  his  principal  is 
to  my  mind  clear:  Hoffman  v.  Livingston  (1880),  14  J.  & S. 
(N.Y.)  552;  Trout  v.  Chisholm  (1895),  89  Hun  (N.Y.)  108; 
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S.C.  (1897),  21  App.  Div.  (N.Y.)  54;  Bate  v.  McDowell  (1883), 
17  J.  & S.  (N.Y.)  106;  Rosenstock  v.  Tormey  (1869),  32  Md. 
169,  178. 

And  this  because  it  is  the  ordinary  course,  and  any  agent  in 
his  employment  as  an  agent  is  impliedly  engaged  to  act  in  the 
usual  course. 

The  obligation,  however,  does  not  go  so  far  as  to  see  to  it 
ait  all  hazards  that  the  principal  receives  the  notice;  the  duty 
of  the  broker  is  completely  performed  in  that  regard,  I think, 
when  the  usual  method  of  giving  notice  in  such  cases  has  been 
followed,  as  was  done  in  this  case. 

If  it  were  necessary  to  hold  that  the  broker  must  see  that 
the  principal  receives  the  notice,  I think  that  the  plaintiffs 
have  proved  such  actual  receipt  in  the  present  case.  Ever 
since  Saunderson  v.  Judge  (1795),  2 H.B1.  509,  in  the  English 
Courts  and  our  own  it  has  been  held  that  the  posting  of  a letter, 
properly  addressed  (and  stamped  when  that  became  the  prac- 
tice), is  sufficient  evidence  of  its  receipt  by  the  addressee: 
Warren  v.  Warren  (1834),  1 C.M.  & R.  250,  252;  Shipley  v. 
Todhunter  (1836),  7 C.  & P.  680;  Woodcock  v.  Houldsworth 
(1846),  16  L.J.N.S.  Ex.  49;  Dunlop  v.  Higgins  (1848),  1 H.L.C. 
381 ; Household  Fire  and  Carriage  Accident  Insurance  Co.  v. 
Grant  (1879),  48  L.J.N.S.  Ex.  577  (C.A.)  ; Nesbitt  v.  London 
Mutual  Insurance  Co.,  in  the  High  Court  of  Justice  for  On- 
tario, Queen’s  Bench  Division  (not  reported),*  is  the  latest 
case  in  our  Courts,  so  far  as  I know. 

The  rule  is  as  laid  down  by  Parke,  B.,  in  1 C.M.  & R.  at  p. 
252 : “ If  a letter  is  sent  by  the  post,  it  is  prima  facie  proof, 
until  the  contrary  be  proved,  that  the  party  to  whom  it  is 
addressed  received  it  in  due  course.”  The  same  rule  is  fol- 
lowed in  all  the  States  of  the  Union. 

The  defendant  does  indeed  attempt  to  prove  the  contrary, 
thus : — 

,;207.  Q.  You  heard  Mr.  Buchan  state  in  the  witness-box,  or 
Mr.  Sims,  that  he  had  sent  you  an  advice-note  of  the  purchase 
of  this  stock  on  the  5th  April?  A.  I never  seen  it. 

^Referred  to  in  Canadian  Druggists’  Syndicate  Limited  v.  Thompson 
{1911),  24  O.L.R.  108,  at  p.  111. 
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“208.  Q.  You  never  received  any?  A.  No,  sir. 

“209.  Q.  The  draft  was  the  first  you  heard  of  it?  A.  The 
draft  was  the  first  I heard  of  it  after  I ordered  the  stock  on  the 
4th  April.” 

On  his  examination  for  discovery  he  had  sworn  that  he 
received  a letter  from  the  plaintiffs  advising  him  that  they 
had  bought  the  said  stock,  but  this  he  received  about  four  weeks 
after  the  order  to  purchase.  At  the  trial  he  swore  that  he  had  re- 
ceived no  such  letter  that  he  could  remember.  He  says  that  he 
may  have  received  the  letter  of  the  27th  May,  but  he  does  not  re- 
member. None  of  the  letters  was  returned  and  none  answered 
of  those  which  it  is  not  even  contended  the  defendant  did  not 
receive,  and  no  inquiry  was  made  by  the  defendant.  The  evi- 
dence of  the  defendant  is  wholly  unsatisfactory,  and  to  my  mind 
is  not  such  as  to  meet  the  onus  of  proof  cast  upon  him. 

I am  not  sure  that  the  learned  trial  Judge  intended  to  find 
the  fact  of  receipt  by  the  defendant.  He  says:  “Plaintiffs 
purchased  1,000  shares  of  Standard  stock  at  the  market  price, 
and  on  the  following  day  sent  notice  of  the  purchase,  by  mail, 
to  the  defendant  at  North  Bay,  that  being  his  proper  post-office 
address.  This  was  a sufficient  notice.” 

If  he  has  made  this  finding,  it  cannot  be  reversed;  if  not, 
he  has  not  found  the  contrary,  and  we  should  now  so  find. 

The  sale  by  the  plaintiffs  was  attempted  to  be  justified  by 
the  rules  of  the  Standard  Stock  Exchange. 

It  is  well-established  law  “that  when  one  employs  a broker 
to  do  business  on  a Stock  Exchange  he  should,  in  the  absence 
of  anything  to  shew  the  contrary,  be  taken  to  have  employed  the 
broker  on  the  terms  of  the  Stock  Exchange:”  per  Sir  Henry 
Strong,  giving  the  judgment  of  the  Judicial  Committee  in 
Forget  v.  Baxter , [1900]  A.C.  467,  at  p.  479.  It  is  not  neces- 
sary to  consider  whether  this  transaction  throughout  should 
be  governed  by  the  rules  of  the  Standard  Stock  Exchange — 
these  rules  were  neither  pleaded  nor  proved.  They  were  men- 
tioned more  than  once  during  the  trial,  but,  when  objections  were 
taken,  the  matter  was  not  pursued.  The  evidence  was  not 
formally  tendered  or  excluded ; and  upon  the  appeal  it  was  not 
asked  to  be  put  in.  The  result  is  that  the  plaintiffs,  having 


.yXIX.  ] 


ONTARIO  LAW  REPORTS. 


515 


certain  stock,  the  property  of  the  defendant,  take  it  upon  them- 
selves to  sell  it. 

The  defendant  contends  ithat  this  is  an  assertion  by  the 
plaintiffs  of  property  in  the  stock  which  relieves  him  from  pay- 
ing for  it,  in  the  same  way  as  the  respondent  in  Forget  v.  Baxter , 
[1900]  A.C.  467,  endeavoured  to  treat  the  sale  of  stock  ‘'as 
a departure  from  and  a destruction  of  the  contract  in  tot  o’’ 
(see  p.  478)  ; and  claims  that  this  relieves  him  from  payment 
to  the  plaintiffs  of  the  purchase-money. 

But  there  is  no  better  foundation  for  this  contention  here 
than  in  the  case  in  the  Privy  Council.  The  plaintiffs  did  not 
assert  ownership  in  the  stock,  and  did  not  sell  it  as  their  own — 
they  sold  it  under  the  belief  that  they  might  legally  so  deal 
with  it  under  the  rules  of  the  Stock  Exchange,  but  as  the  pro- 
perty of  the  defendant.  This  was  a conversion,  and  they  must 
account  for  the  value  of  the  stock,  and  cannot  charge  the  de- 
fendant with  commission,  etc.,  as  though  the  sale  had  been 
legal.  While  it  is  a sound  principle  “that  when  one  employs  a 
broker  to  do  business  on  a Stock  Exchange  he  should,  in  the 
absence  of  anything  to  shew  the  contrary,  be  taken  to  have  em- 
ployed the  broker  on  the  terms  of  (the  Stock  Exchange  ( [1900] 
A.C.  at  p.  479),  there  is  no  evidence  of  employment  to  do  busi- 
ness on  any  particular  or  any  Stock  Exchange. 

The  defendant  is  entitled  to  be  paid  by  way  of  damages  the 
full  value  of  the  stock,  $50,  without  deduction.  But  the  plain- 
tiffs are  entitled  to  their  claim  for  $325  and  interest;  these 
may  be  set  off;  and  the  defendant  will  pay  the  costs  of  action 
and  appeal. 

Note  • As  the  result  of  calculating  interest  would  be  to  give 
the  plaintiffs  more  than  the  amount  of  the  judgment  already 
entered,  and  there  is  no  cross-appeal,  the  order  to  be  made  in 
this  Court  will  be  simply  to  dismiss  the  appeal  with  costs. 

Leitch,  J.,  agreed  wiith  Riddell,  J. 

Sutherland,  J. : — The  trial  Judge  found  that  the  plaintiffs 
bought  for  the  defendant  the  mining  stock  in  question  and 
apprised  him  by  a sufficient  notice  of  the  purchase.  The 
finding  only  goes  to  the  sufficiency  of  the  notice  when  mailed 
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in  due  course,  and  whether  actually  received  or  not.  Upon  the 
evidence,  I think  it  might  well  have  gone  the  length  that  the 
defendant  actually  did  receive  it.  Unless  the  stock  were  pledged 
to  them,  the  plaintiffs  had  no  right  of  sale.  At  best  they  had 
but  a right  of  lien  and  to  retain  possession  until  paid.  The 
sale  of  their  principal’s  stock,  and  that  too  without  notice,  was, 
I think,  unwarranted  and  illegal.  It  amounted  to  a conver- 
sion of  the  defendant’s  property.  The  plaintiffs  cannot  rely 
upon  the  rules  of  ithe  Stock  Exchange  enabling  brokers,  under 
certain  conditions,  similar  perhaps  to  those  existing  here,  to 
sell  on  default  of  payment  by  their  principals.  The  plaintiffs 
were  not  themselves,  though  their  Toronto  agents  were,  members 
of  the  Stock  Exchange,  and  the  order  contained  in  the  telegram 
of  the  defendant  to  the  plaintiffs  to  buy  did  not  assume  to  make 
the  purchase  subject  to  the  rules  of  the  Stock  Exchange. 

The  trial  Judge  has  found:  “It  appears  to  me  that  the 
plaintiffs  have  done  all  that  they  could  be  required  to  do  in 
making  the  purchase  and  sending  the  notice,  and,  on  defend- 
ant’s default  in  payment,  were  entitled  to  resell.  There  should 
be  judgment  for  plaintiffs  against  defendant  for  $277.70  and 
interest,”  etc. 

As  already  intimated,  I do  not  agree  with  his  view  as  to  the 
right  to  sell.  I think,  however,  that  the  plaintiffs  are  entitled 
to  be  paid  the  money  they  advanced  for  the  defendant,  subject 
[o  the  right  of  the  latter  to  get  his  stock,  that  is,  now, 
similar  stock,  which  the  plaintiffs  say  they  can  and  will  pro- 
cure for  him  if  he  so  desires,  or  to  his  right  to  reduce  their 
claim  by  such  damages  as  he  can  shew  that  he  sustained  in 
consequence  of  the  illegal  sale  of  the  stock. 

Upon  the  only  evidence  offered  at  the  trial,  and  which  may 
be  accepted  as  sufficient,  the  value  of  the  stock,  when  sold  (con- 
verted), was  $50,  and  this  sum  has  already  been  credited  to 
the  defendant  by  the  plaintiffs,  in  the  claim  sued  on  herein, 
which  is  made  up  as  follows 

Apr.  5th,  1911— To  purchase  of  1,000  Standard  at  32.  .$320.00 
To  commission  $5.00  5.00 


$325.00 
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Credit. 

Sept.  20th,  1911 — By  sale  of  1,000  Standard  at  .05  $50.00 

Less  commission $2.50 

Less  Government  tax . . .20  2.70  47.30 


$277.70 


The  plaintiffs  in  this  statement  have  taken  credit  for  com- 
mission on  the  sale  of  stock,  namely,  $2.50,  and  Government 
tax,  20  cents.  I do  not  think  that  they  are  entitled  to  credit 
for  these,  and  they  should  be,  therefore,  deducted  from  the 
balance  claimed  as  above,  namely,  $277.70.  The  plaintiffs  would 
then  be  entitled  to  have  judgment  for  $275  with  proper  in- 
terest and  costs;  but,  as  there  is  no  cross-appeal  for  interest, 
the  appeal  may  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


[BOYD,  C.] 

Glynn  v.  City  of  Niagara  Falls. 


Highway — Electric  Lighting  Plant  Operated  by  Municipal  Corporation — 
Electric  Shock  Received  by  Person  Leaning  against  Pole  in  Street — 
Defect — Notice — Findings  of  Jury — Right  of  Jurors  to  Use  their  own 
Knowledge — N otice  of  Action — Time  for  Bringing  Action — Public  Auth- 
orities Protection  Act — Application  of — Public  Utilities  Act — Non- 
repair of  Highivay — Nonfeasance  — Misfeasance  — Municipal  Act,  3 
Edw.  VII.  ch.  19,  sec.  606 — 3 cC-  4 Geo.  V.  ch.  43,  sec.  2 — Nonretro- 
activity. 


The  defendants,  a municipal  corporation,  owned  and  operated  an  electric 
street  lighting  plant.  The  plaintiff,  standing  in  the  street,  leant  against 
one  of  the  defendants’  poles;  the  back  of  his  head  touched  the  chain 
suspended  on  that  pole,  and  he  received  a shock  which  seriously  injured 
him.  The  chain  was  connected  by  pulleys  with  the  arc  light  hung  in 
the  middle  of  the  street,  and  was  there  fastened,  when  not  in  use,  by  a 
ring  at  the  end  of  the  chain  hooked  on  a spike  in  the  pole.  On  the 
particular  occasion,  the  clamped  pulley  which  kept  the  lamp  in  position 
on  the  street  cable  slipped  about  eighteen  inches,  which  slackened  one 
of  thie  feed  wires,  and  caused  it  to  sag  upon  and  touch  the  other  wire; 
the  result  of  the  contact  being  to  carry  the  current  into  the  chain.  At 
the  trial  of  an  action  brought  to  recover  damages  for  the  plaintiff’s  injury, 
the  jury  found  that  he  was  injured  because  something  was  wrong  in  the 
defendants’  line,  viz.,  that  the  chain  was  attached  to  the  pole  too  near 
the  ground;  that  the  defendants  had  notice  of  the  defect;  that  it  might 
have  been  remedied;  and  that  there  was  no  want  of  proper  care  and 
caution  in  the  conduct  of  the  plaintiff  with  regard  to  the  pole:  — 
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Held,  that  the  jury  were  entitled,  in  dealing  with  the  facts,  to  utilise  their 
knowledge  of  the  world  and  of  the  usages  of  the  day  and  to  invoke 
the  aid  of  what  had  passed  before  their  own  eyes  and  at  their  own 
doors;  and  upon  the  findings  of  the  jury  the  plaintiff  was  entitled  to 
recover. 

The  King  V.  Sutton  (1816),  4 M.  & S.  532,  and  Pearce  v.  Brooks  (1866), 
L.R.  1 Ex.  213,  219,  followed. 

Held,  also,  that  the  placing  and  keeping  the  chain  within  four  or  five  feet 
of  the  ground  was  not  nonrepair  or  nonfeasance,  but  misfeasance;  and 
the  defence  that  no  notice  of  action  was  given  and  no  action  brought 
within  three  months  after  the  injury  (Consolidated  Municipal  Act,  1903, 
sec.  606)  was  not  available  to  the  defendants. 

Held,  also,  that  sec.  460  (2)  of  the  Municipal  Act,  1913,  3 & 4 Geo.  V.  ch. 
43,  was  not  retroactive,  and  its  provisions  were  not  applicable  to  this 
action,  which  was  begun  before  it  came  into  force. 

Semble , that  the  electric  light  danger  is  not  a matter  within  the  puryiew 
of  the  Municipal  Act  in  the  clauses  relating  to  the  liability  to  repair 
roads  and  bridges. 

Held,  also,  that  the  Public  Authorities  Protection  Act,  1911,  1 Geo.  V. 
ch.  22,  does  not  apply  to  a municipal  corporation;  and  the  Public 
Utilities  Act,  1913,  3 & 4 Geo.  V.  ch.  41,  was  not  in  force  when  the  action 
was  begun. 

Action  by  Bernard  J.  Glynn,  an  infant,  to  recover  damages 
for  injuries  caused  by  an  electric  shock  received  by  him  while 
leaning  against  an  electric  pole  erected  in  a city  street,  and  by 
his  father,  Patrick  Glynn,  to  recover  damages  for  nursing  and 
medical  expenses  incurred  by  him  in  consequence  of  his  son’s 
injury  and  for  loss  of  his  services.  The  defendants,  the  Corpora- 
tion of  the  City  of  Niagara  Falls,  owned  and  operated  the  street 
electric  lighting  plant. 


November  4.  The  action  was  tried  before  Boyd,  C.,  and  a 
jury,  at  Welland. 

A.  C.  King  stone,  for  the  plaintiffs. 

E.  E.  A.  DuVernet,  K.C.,  for  the  defendants. 

The  following  were  the  questions  left  to  the  jury  and  the 
answers  of  the  jury  thereto: — 

(A)  Was  ithe  infant  hurt  by  a mere  accident,  for  which  the 
defendants  were  not  to  blame?  A.  No. 

(1)  Was  the  infant  plaintiff  injured  by  anything  wrong  in 
the  electric  line  of  the  defendants  at  the  pole  in  question?  A. 
Yes. 

(2)  If  so,  state  fully  what  was  wrong?  A.  Chain  attached  to 
pole  too  near  ground. 

(3)  Was  it  easy  to  remedy  what  was  wrong  (if  anything)  ? 
A.  Yes. 
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(4)  Had  the  defendants  notice  that  there  was  any  defect  or 
anything  wrong  in  the  electric  line  at  the  pole  in  question  ? A. 
Yes. 

(5)  If  so,  when  had  they  notice?  A.  At  the  time  Kells  told 
the  lamp -trimmer. 

And  of  what  had  they  notice?  A.  Of  Kells’  brother  being 
shocked. 

(6)  Was  the  infant  plaintiff  acting  negligently  in  using  as 
he  did  the  street  or  the  pole  ? A.  No. 

(7)  Was  there  any  want  of  proper  care  and  caution  in  the 
conduct  of  the  infant  plaintiff  with  regard  to  the  pole  ? A.  No. 

(8)  If  you  think  the  defendants  should  pay  damages,  say 
how  much  the  boy  should  get  ? A.  $1,500. 

And  how  much  his  father?  A.  $500. 


Boyd,  C. 


1913 

Glynn 

v. 

City  of 
Niagara 
Falls. 


November  14.  Boyd,  C. : — The  defendants  are  a municipal 
corporation  owning  and  operating  an  electric  light  plant  for 
the  purpose  of  street  lighting.  The  infant  plaintiff,  while  at  the 
corner  of  Victoria  and  Queen  streets,  waiting  for  friends,  hap- 
pened to  lean  against  the  electric  pole  at  the  south-east  corner, 
and  the  back  of  his  head  touched  the  chain  suspended  on  that 
pole,  and  forthwith  he  received  a shock  which  seriously  impaired 
his  mental  and  physical  condition.  This  was  at  about  eight  p.m. 
on  the  24th  March,  1912.  The  chain  was  connected  by  pulleys 
with  the  arc  light  hung  in  the  middle  of  the  street,  and  came  to 
within  four  or  five  feet  of  the  ground,  and  it  was  there  fastened, 
when  not  in  use,  by  a ring  at  the  end  of  the  chain  hooked  on  a 
spike  in  the  pole.  The  chain  was  used  to  raise  and  lower  the 
lamp,  and  was  in  charge  of  a lamp -trimmer,  who  was  provided 
with  a knotted  rope,  having  a hook  at  the  end,  by  means  of  which 
he  engaged  and  disengaged  the  chain  from  the  spike  when  lift- 
ing and  lowering  the  lamp. 

On  the  particular  occasion,  the  clamped  pulley  which  kept 
the  lamp  in  position  on  the  street  cable  slipped  about  eighteen 
inches,  which  slackened  one  of  the  feed  wires,  and  caused  it  to 
sag  upon  and  touch  the  other  wire.  The  result  of  this  contact 
was  to  carry  the  current  into  the  chain  and  make  it  alive  with 
electricity.  There  was  disputed  evidence  as  to  whether  the 
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chain  was  furnished  with  an  insulator,  or,  if  furnished,  whether 
it  was  defective.  The  jury  did  not  pass  specifically  upon  this 
detail,  but  went  deeper  and  found  that  the  plaintiff  was  injured 
because  something  was  wrong  in  the  defendants’  line,  and  that 
the  thing  wrong  was  that  the  chain  was  attached  to  the  pole  too 
near  the  ground.  That  means  that  the  chain  was  not  at  the  time 
insulated,  and  being  attached  to  the  pole  only  four  or  five  feet 
from  the  ground,  the  plaintiff  came  against  it  to  his  own  hurt. 
The  remedy  suggested  is,  that  this  danger  might  easily  have  been 
averted  by  attaching  the  chain  to  the  pole  at  a height  sufficient 
to  keep  it  out  of  reach  and  touch  of  the  people  using  the  streets 
and  walks  beside  the  pole.  I am  told  that  the  streets  of  Welland 
(the  county  town),  when  arc  lights  were  in  use  there,  had  the 
chain  high  up  on  the  pole,  with  a rope  attached  to  the  end  of 
the  chain,  which  could  be  handled  by  the  lamp-trimmer.  The 
jury  were  entitled,  in  dealing  with  the  facts,  to  utilise  their 
knowledge  of  the  world  and  of  the  usages  of  the  day  and  to 
invoke  the  aid  of  what  had  passed  before  their  own  eyes  and  at 
their  own  doors.  (See  The  King  v.  Sutton  (1816),  4 M.  & S.  532, 
and  Pearce  v.  Brooks  (1866),  L.R.  1 Ex.  213,  219.)  The  answers 
of  the  jury  shew  that  the  defendants  were  notified  of  this  source 
of  danger  within  less  than  six  months  before  the  plaintiff  was  in- 
jured, and  took  no  steps  in  the  way  of  amendment.  They  find 
that  the  lad  was  exercising  reasonable  and  proper  care  with  re- 
gard to  the  pole — where  the  danger  was  latent. 

The  damages  were  certainly  assessed  on  a very  moderate  scale 
at  $1,500  for  the  lad  and  $500  for  his  father. 

The  defence  raises  legal  questions:  first,  that  no  notice  of 
action  was  given  and  no  action  brought  within  three  months 
after  damage;  and  further,  by  way  of  application  to  amend  at 
the  trial,  that  the  action  is  barred  by  sec.  13  of  the  Public  Auth- 
orities Protection  Act  (1  Geo.  V.  oh.  22  (1911))  and  sec.  29  of 
the  Public  Utilities  Act  (3  & 4 Geo.  V.  ch.  41  (1913)). 

This  amended  defence  should  not  be  allowed.  First  of  all, 
the  Public  Authorities  Protection  Act  does  not  apply  to  a muni- 
cipal corporation  (see  sec.  17)  ; and  next,  the  Public  Utilities  Act 
(if  it  applies,  which  I do  not  consider)  was  not  in  force  when  the 
action  was  begun.  The  writ  issued  on  the  22nd  March,  1913 ; 
the  Act  received  the  Royal  assent  on  the  6th  May  thereafter. 
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Dealing  with  the  defence  on  the  record:  it  rests  upon  the  Con- 
solidated Municipal  Act,  3 Edw.  VII.  eh.  19,  sec.  606,  which  pro- 
vides that  an  action  lies  against  a municipal  corporation  in  case 
of  accident  sustained  by  default  to  keep  the  highway  in  repair. 
That,  by  a line  of  decisions,  is  restricted  to  cases  wherein  the  de- 
fault is  attributable  to  nonfeasance.  Cases  of  misfeasance  were 
held  to  lie  beyond  the  statute  and  untouched  by  its  preliminaries 
as  to  notice  and  time  of  suing.  True  it  is  that,  owing  perhaps 
to  the  many  subtle  distinctions  which  have  been  drawn  between 
nonfeasance  and  misfeasance,  the  Legislature  has  by  the  Muni- 
cipal Act,  1913,  3 & 4 Geo.  Y.  oh.  43,  sec.  460(2),  limited  the 
time  for  bringing  actions  occasioned  by  municipal  default,  whe- 
ther the  want  of  repair  was  the  result  of  misfeasance  or  non- 
feasance ; but  I cannot  accede  to  the  argument  that  this  provision 
is  retroactive,  particularly  as  the  Legislature  has  declared  (sec. 
538)  that  the  Act  shall  come  into  force  on  the  1st  July,  1913. 

It  remains,  therefore,  to  see  whether,  on  the  findings,  this 
action  is  for  nonfeasance  or  misfeasance.  It  appears  to  me 
plain  that  the  cause  of  action  was  a piece  of  wrong-doing,  ‘ 4 mis- 
feasance. ” The  act  of  placing  and  keeping  this  long  chain 
within  four  or  five  feet  of  the  ground  was  a source  of  danger — 
a menace  to  the  public  from  the  time  of  its  installation.  Noth- 
ing was  out  of  repair;  there  was  nothing  to  be  repaired;  what 
was  needed  was  a structural  change  by  which  the  danger  would 
be  altogether  taken  away  out  of  reach  and  touch  of  those  who 
use  the  streets. 

Besides  this  conclusion,  which  is  decisive  of  the  case,  I am 
impressed  with  the  plaintiff’s  argument  that  this  electric  light 
danger  is  not  a matter  within  the  purview  of  the  Municipal 
Institutions  Act  in  the  clauses  relating  to  the  liability  to  repair 
roads  and  bridges. 

Judgment  should  be  entered,  with  costs  of  action,  for  the 
$500  payable  to  the  adult  and  $1,500  to  be  paid  into  Court  for 
the  benefit  of  the  infant,  payable  out  to  him  on  attaining 
majority,  or  otherwise,  if  otherwise  ordered. 
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New  York  and  Ottawa  R.W.  Co.  v.  Township  op  Cornwall. 


Assessment  and  Taxes — International  Bridge — Liability  to  Assessment — 
“Real  Property ” — Assessment  Act,  1904,  sec.  5 — Recovery  of  Taxes 
Voluntarily  Paid — Absence  of  Mistake — Action  for  Declaration  and 
Injunction  to  Determine  Liability  to  Assessment — Jurisdiction  of 
Supreme  Court  of  Ontario — Ontario  Railway  and  Municipal  Board 
Act,  1906,  secs.  17(3),  51(2) — Exclusive  Jurisdiction  of  Board — 
Amount  of  Assessment — Confirmation  by  Court  of  Revision — Effect 
as  to  Following  Years — Assessment  Act,  1904,  sec.  45. 

In  1912,  the  plaintiffs  were  assessed  by  the  defendant  township  corpor- 
ation in  respect  of  the  Canadian  part  of  an  international  bridge  lying 
within  the  township.  The  plaintiffs  appealed  to  the  Court  of  'Revision 
for  the  township,  and  the  assessment  was  confirmed,  whereupon  the 
plaintiffs  paid  the  taxes  imposed  in  pursuance  ot  the  assessment.  There 
was  no  attempt  to  recover  by  distress;  no  threat  of  distress;  no  state- 
ment that  the  payment  was  made  under  protest;  and  it  was  not  made 
under  a mistake  of  fact.  The  moneys  paid  had  been  expended  by  the 
defendants : — • 

Held,  that  the  payment  was  voluntary,  and  the  plaintiffs  could  not  recover 
the  amount  paid. 

Watt  v.  City  of  London  (1892),  19  A.R.  675,  distinguished. 

Held,  also,  that  the  bridge  was  “real  property,”  within  the  meaning  of 
sec.  5 of  the  Assessment  Act,  1904,  4 Edw.  VII.  ch.  23,  and  so  assessable. 
Held,  also  (with  hesitation),  that,  having  regard  to  the  provisions  of 
sub-sec.  3 of  sec.  17  and  sub-sec.  2 of  sec.  51  of  the  Ontario  Railway  and 
Municipal  Board  Act,  1906,  6 Edw.  VII.  ch.  31,  the  Supreme  Court  of 
Ontario  had  no  jurisdiction  to  entertain  an  action  for  a declaration  that 
the  bridge  was  not  liable  to  assessment  and  for  an  injunction  restraining 
the  defendants  from  collecting  taxes  for  1913;  the  exclusive  jurisdiction 
to  decide  upon  liability  to  assessment  being  in  the  Board. 

It  was  argued  that  the  decision  of  the  Court-  of  Revision  confirming 
the  assessment  of  1912  was  binding  for  the  four  following  years,  pur- 
suant to  sec.  45  of  the  Assessment  Act,  1904;  but  it  was  held,  that  that 
enactment  applied  only  to  the  amount  of  the  assessment. 

An  action  to  recover  money  alleged  to  have  been  wrongfully 
collected  for  the  taxes  of  1912  imposed  by  the  defendants,  the 
Corporation  of  the  Township  of  Cornwall,  upon  the  Canadian 
part  of  the  International  bridge  spanning  the  river  St.  Law- 
rence ; for  a declaration  that  the  bridge  was  not  liable  to  assess- 
ment; and  for  an  injunction  restraining  the  defendants  from 
collecting  taxes  for  1913  upon  the  assessment  of  1912. 

The  action  was  tried  by  Britton,  J.,  without  a jury,  at 
Cornwall. 

W.  L.  Scott,  for  the  plaintiffs. 

G.  1.  Gogo  and  J.  G.  Harkness,  for  the  defendants. 
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November  15.  Britton,  J. : — An  action  to  recover  money 
which,  it  is  alleged,  was  wrongfully  collected  for  1912  taxes 
upon  that  part  of  the  International  bridge  on  the  Canadian 
side  of  the  boundary  line  between  the  United  States  and  Can- 
ada, and  for  a declaration  that  this  bridge  is  not  liable  to  assess- 
ment. For  the  purpose  of  this  trial,  the  plaintiffs  may  be  con- 
sidered as  the  owners  of  this  bridge,  which  crosses  the  river 
St.  Lawrence,  and  the  Canadian  part  of  it  is  in  the  defendant 
township. 

In  the  year  1912,  the  plaintiffs  were  jointly  assessed  for  the 
Canadian  part  for  the  sum  of  $300,000.  This  assessment  was 
separate  and  distinct  from  the  assessment  of  the  roadway  of  the 
plaintiffs  the  New  York  and  Ottawa  Railway  Company.  The 
New  York  and  Ottawa  Railway  Company  appealed  to  the  Court 
of  Revision,  and  upon  the  appeal  the  assessment  was  confirmed. 
On  the  6th  November,  1912,  the  New  York  and  Ottawa  Railway 
Company,  one  of  the  plaintiffs,  paid  to  the  defendants  as 
taxes,  in  respect  of  that  assessment,  $6,090.  The  defendants 
have  again  assessed  the  said  plaintiffs  for  the  same  part  of  the 
bridge  for  the  same  amount,  viz.,  $300,000  for  the  year  1913, 
and  intend  to  collect  taxes  thereon,  unless  prevented  by  the 
order  or  injunction  of  this  Court. 

The  plaintiffs’  submission  is,  that  there  is  no  legal  right  or 
authority  for  such  assessment,  and  they  ask  for  a declaration 
accordingly,  and  an  injunction  restraining  the  defendants  from 
collecting  taxes  for  1913  upon  that  assessment.  They  also  seek 
to  recover  in  this  action  the  $6,090  paid  by  the  New  York  and 
Ottawa  Railway  Company  in  1912. 

As  to  the  $6,090  paid,  the  plaintiffs  are  not  entitled  to  suc- 
ceed. The  property  in  the  bridge  was  considered  by  the  plain- 
tiffs in  1912,  and  for  that  year,  as  something  the  Court  of 
Revision  could  deal  with.  An  appeal  was  accordingly  lodged; 
the  decision  was  against  the  plaintiffs  ; and  thereupon  payment 
was  made.  The  payment  was  voluntary;  no  attempt  to  recover 
by  distress;  no  threat  of  distress;  no  payment  under  protest; 
payment  was  not  made  under  mistake  of  facts.  The  money 
so  paid  to  the  defendants  has  been  expended  by  the  defendants ; 
about  one-quarter  of  the  amount  has  been  paid  out  for  school 
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purposes.  In  Watt  v.  City  of  London  (1892),  19  A.R.  675,  -it 
was  decided  that  the  plaintiffs,  having  been  illegally  assessed, 
and  hawing  paid  the  money  under  protest,  were  entitled  to 
recover  it  in  an  action. 

For  these  reasons,  the  action  fails  as  to  recovering  any  part 
of  the  amount  paid  for  bridge  assessment  of  1912. 

As  to  the  assessment  for  1913,  the  defendants  contend : 
(1)  that  the  part  of  the  bridge  in  Canada  is  properly  assess- 
able; (2)  that,  even  if  not  assessable,  this  Court  has  no  juris- 
diction to  entertain  the  plaintiffs  ’ claim ; they  must  get  relief, 
if  entitled  to  any,  by  way  of  the  Court  of  Revision  and  then 
by  appeal  to  the  Railway  and  Municipal  Board  for  the  Bro- 
ince  of  Ontario;  (3)  that,  the  plaintiffs  having  appealed  against 
the  assessment  for  1912,  and  the  appeal  having  been  dismissed, 
that  decision  is  binding,  not  only  for  the  year  1912,  but  for  the 
next  four  years,  pursuant  to  sec.  45  of  the  Assessment  Act,  1904. 

I am  of  opinion  that  this  bridge  is  assessable.  The  Assess- 
ment Act  of  1904  was  in  force  when  the  assessment  complained 
of  was  made.  The  Assessment  Amendment  Act  of  1913  re- 
ceived the  Royal  assent  on  the  6th  May  of  that  year.  The 
time  for  notice  of  appeal  from  the  assessment  complained  of 
was  the  30th  April.  The  Act  of  1913  may  apply  as  to  the  appeal 
from  the  Court  of  Revision.  By  sec.  5 of  4 Edw.  VII.  ch.  23, 
“All  real  property  in  this  Province  . . . shall  be  liable  to 
taxes  subject  to  certain  exemptions.”  By  sub-sec.  7 (d),  “Real 
property  shall  include  the  buildings  or  any  part  of  any  build- 
ing and  all  structures,”  etc.  This  bridge  is  real  estate,  real 
property,  within  the  meaning  of  the  Act.  It  does  not  come 
within  any  of  the  exemptions  in  the  sub-sections  of  sec.  5.  This 
is  an  international  bridge.  Section  43,  sub-sec.  11,  furnishes 
a means  or  method  for  the  valuation  of  sueh  a bridge,  if  liable 
to  assessment  at  all.  This  is  a bridge  in  possession  of  the  plain- 
tiffs, or  one  or  more  of  them,  and  a part  of  that  bridge  is  within 
Ontario.  If  this  bridge  is  not  assessable,  it  would  be  difficult  to 
find  any  that  would  be. 

Belleville  and  Prince  Edward  Bridge  Co.  v.  Township  of 
Ameliasburg  (1907),  15  O.L.R.  174,  is  entirely  in  point.  The 
case  of  International  Bridge  Co.  v.  Village  of  Bridgeburg 
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(1906),  12  O.L.R.  314,  does  not  assist,  as  in  that  case  the  Court 
of  Appeal  decided  that,  as  the  case  then  stood,  the  jurisdiction 
of  the  Court  of  Revision,  and  the  Courts  exercising  appellate 
jurisdiction  therefrom,  was  confined  to  the  question  of  valuation. 
Whether  the  property  was  assessable  or  not  was  for  the  assessor 
alone  to  determine. 

The  assessment  of  the  Suspension  bridge  at  Clifton  was  con- 
firmed. See  Niagara  Falls  Suspension  Bridge  Co.  v.  Gardner 
(1869),  29  U.C.R.  194.  This  particular  assessment  was  dealt 
with  by  the  County  Court  Judge,  and  the  amount  was  reduced. 
The  County  Court  Judge’s  decision  was  held  to  be  final.  This 
case  is  only  applicable  in  so  far  as  it  deals  with  the  assessability 
of  the  bridge. 

As  I have  come  to  this  conclusion,  that  the  bridge  is  liable 
to  assessment,  the  action  must  be  dismissed. 

The  defendants  further  contend  that,  even  in  a case  where 
no  appeal  is  taken  to  the  Court  of  Revision,  this  Court  has  no 
jurisdiction,  but  that  now  the  sole  jurisdiction  is  with  the  Pro- 
vincial Railway  and  Municipal  Board.  The  provisions  of  the 
Assessment  Act,  1904,  4 Edw.  VII.  ch.  23,  respecting  Courts  of 
Revision,  their  powers  and  duties,  are  found  in  secs.  58,  65, 
and  their  sub-sections.  These  Courts  did  not  decide  upon  the 
assessability  of  property,  but  dealt  with  persons  improperly 
placed  upon  or  omitted  from  the  assessment  roll,  and  as  to  the 
amount,  having  full  power  to  increase  or  reduce  it. 

The  difficulty,  if  there  is  any  difficulty  as  to  the  jurisdiction 
of  the  Supreme  Court  of  Ontario  except  by  way  of  appeal, 
arises  because  of  the  appeal  in  certain  cases  to  and  the  powers 
of  the  Ontario  Railway  and  Municipal  Board.  In  cases  like 
the  present  the  appeal  must  be  to  that  Board:  The  Ontario  Rail- 
way and  Municipal  Board  Act,  1906,  6 Edw.  VII.  ch.  31, 
see.  51.  Sub-section  2 of  sec.  51  is  as  follows:  “The  Board  shall 
have  power  upon  such  appeal  to  decide  not  only  as  to  the 
amount  at  which  the  property  in  question  shall  be  assessed,  but 
also  all  questions  as  to  whether  any  persons  or  things  are  liable 
to  assessment  or  exempt  from  assessment  under  the  provisions 
of  the  Assessment  Act.” 

The  argument  was  strongly  pressed  at  the  trial  by  counsel 
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for  the  plaintiffs  that  the  only  jurisdiction  of  the  Railway  and 
Municipal  Board  was  upon  appeal,  and  that  such  jurisdiction 
did  not  oust  the  Supreme  Court  of  Ontario  of  jurisdiction  in  a 
case  like  the  present  for  a declaration  or  injunction,  where 
there  has  been  no  appeal  to  the  Court  of  Revision.  But  that 
argument  ignores  sub-sec.  3 of  sec.  17  of  the  Act  last-cited.  This 
sub-section  reads  as  follows:  “The  Board  shall  have  exclusive 
jurisdiction  in  all  cases  and  in  respect  of  all  matters  in  which 
jurisdiction  is  conferred  on  it  by  this  Act  or  by  the  special  Act 
or  by  the  said  Act,  and  save  as  herein  otherwise  provided  no 
order,  decision  or  proceeding  of  the  Board  shall  be  questioned  or 
reversed,  restrained  or  removed  by  prohibition,  injunction, 
certiorari  or  any  other  process  or  proceeding  in  any  Court.  ’ 9 

Section  51  confers  jurisdiction  upon  the  Board,  such  juris- 
diction to  be  exercised  upon  appeal;  and,  while  not  free  from 
doubt,  I must  decide,  in  view  of  the  authorities,  that,  apart  from 
any  right  to  bring  an  action  for  money  illegality  exacted  as 
and  for  taxes,  where  such  money  is  recoverable  at  all,  there  is 
no  jurisdiction  in  this  Court  in  an  action  to  grant  a declaratory 
judgment  or  injunction.  With  some  hesitation,  I think  the  case 
is  within  the  rule  that,  when  a statute  gives  the  right  to  recover 
or  the  right  to  redress  in  some  Court  of  summary  jurisdiction, 
he  can  take  proceedings  only  in  the  latter  Court.  See  Barra- 
clough  v.  Brawn,  [1897]  A.C.  615. 

As  I interpret  the  decisions,  this  is  not  a case  where  discre- 
tion should  be  exercised  in  the  plaintiffs’  favour,  as  the  plain- 
tiffs have  their  reined}' — certainly  as  to  years  other  than  1913 — 
by  way  of  appeal  from  the  Court  of  Revision,  and  on  to  the 
Appellate  Division  of  the  Supreme  Court  of  Ontario.  See  sub- 
sec. 3 of  sec.  51  of  the  Ontario  Railway  and  Municipal  Board 
Act,  1906,  6 Edw.  VII.  ch.  31. 

See  Grand  Junction  Waterworks  Co.  v.  Hampton  Urban  Dis- 
trict Council,  [1898]  2 Ch.  331:  “The  Court  will  not  interfere 
by  way  of  injunction  or  declaration  of  right  where  the  Legisla- 
ture has  pointed  out  a procedure  before  a magistrate ; unless  (it 
seems)  in  very  special  circumstances.” 

Attorney -General  v.  Cameron  (1899),  26  A.R.  103,  cited  on 
the  argument,  is  distinguishable,  but  has  a bearing  upon  the 
present  case. 
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I think  the  four-year  period  has  no  application  to  any  other 
phase  of  this  case  than  the  amount  at  which  the  bridge  was 
assessed.  The  Act  now  in  force  is  the  Assessment  Amendment 
Act,  1913,  3 & 4 Geo.  Y.  eh.  46. 

The  action  will  be  dismissed  with  costs. 
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Pedlar  v.  Toronto  Power  Co. 


Nov.  17. 


Fatal  Accidents  Act — Death  of  Young  Child — Action  by  Parents — Reason- 
able Expectation  of  Pecuniary  Benefit  from  Continuance  of  Life — 
Failure  to  Shew — Finding  of  Trial  Judge  on  Evidence — Cause  of  Death 
— Negligence — “ Allurement”  — Dangerous  Place  — Invitation  — Par- 
ents’ Knowledge  of  Danger — Want  of  Supervision  — Contributory 
Negligence. 

At  a place  where  the  defendants’  lines  for  the  transmission  of  electric 
power  were  carried  on  towers,  a trestle  was  constructed  from  a tower 
erected  in  the  waters  of  a bay  to  the  beach.  The  trestle  consisted  of 
posts  planted  in  the  sand,  connected  by  timbers,  and  upon  the  timbers 
were  laid  boards.  The  plaintiffs’  infant  son,  aged  two,  who  was  allowed 
to  play  at  large,  fell  from  the  plankway,  where  he  had  been  playing, 
into  the  shallow  water  or  marsh  about  two  hundred  feet  from  the 
shore,  and  was  drowned.  The  plaintiffs  sued  under  the  Fatal  Acci- 
dents Act,  alleging  that  the  trestle  work  was  a “dangerous  thing,” 
which  the  defendants  ought  to  have  known  and  appreciated  as  being 
likely  to  attract  children:  — 

Held,  upon  a trial  without  a jury,  that,  having  regard  to  all  the  circum- 
stances in  evidence,  no  reasonable  probability  of  pecuniary  benefit  ac- 
cruing to  the  plaintiffs  by  the  continuance  of  the  child’s  life  had  been 

shewn. 

Discussion  of  the  conditions  upon  which  damages  may  be  awarded  for  the 
death  of  a child. 

HcKeown  v.  Toronto  R.W.  Co.  (1909),  19  O.L.R.  361,  and  Taff  Yale  R.W. 
Co.  V.  Jenkins,  [1913]  A.C.  1,  referred  to. 

Held,  also,  that  the  plaintiffs  had  failed  to  establish  liability : there  was 
no  allurement,  in  the  evil  sense  of  alluring  with  malicious  intent;  no 
trap,  for  everything  was  as  it  seemed — the  danger  was  open  and  ap- 
parent; no  invitation,  but,  on  the  contrary,  a forbidding  of  children 
to  go  upon  the  trestle,  and  the  boards  had  been  moved  out  from  the 
shore  to  prevent  children  going  upon  it;  and  no  dangerous  object  placed 
upon  the  land;  but  merely  a lawful  user  of  the  land  in  a lawful  way. 

Cooke  v.  Midland  Great  Western  Railway  of  Ireland,  [1909]  A.C.  229,  ex- 
plained and  distinguished. 

Latham  v.  R.  Johnson  & Nephew  Limited,  [1913]  1 K.B.  398,  followed. 

Held,  also,  that  the  plaintiffs’  right  to  recover  was  barred  by  their  con- 
tributory negligence,  as  they  knew  of  the  peril,  and  ought  not  to  have 
allowed  the  child  to  be  at  large  without  supervision. 


Action  by  the  father  and  mother  of  a child,  aged  two  years, 
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who  was  drowned  at  Burlington  Beach,  to  recover  damages, 
under  the  Fatal  Accidents  Act,  for  the  death — the  plaintiffs 
alleging  that  the  defendants  negligently  maintained  a dangerous 
board-walk  from  which  the  child  fell  into  the  water. 

October  24.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Hamilton. 

W.  M.  McClemont,  for  the  plaintiffs. 

D.  L.  McCarthy,  K.C.,  for  the  defendants. 


November  17.  Middleton,  J. : — The  material  facts  in  this 
case  are  not  in  dispute.  At  the  trial  the  plaintiffs  entirely 
failed  to  prove  that  the  defendants  owned  the  land  wherje  the 
accident  in  question  took  place.  Everything  shewn  in  evidence 
points  to  ithe  fact  that  another  company  was  the  owner.  Mr. 
McCarthy,  however,  has  now  consented  to  the  case  being  dis- 
posed of  as  though  the  defendants  owned  the  land,  agreeing 
that,  if  the  plaintiffs  are  entitled  to  recover  at  all,  the  verdict 
will  be  paid  by  the  real  owner. 

At  Burlington  Beach,  the  power  company’s  lines  are  carried 
on  towers,  some  of  which  are  erected  in  the  water.  The  par- 
ticular tower  in  question  is  about  one  hundred  yards  from  shore. 
A trestle  is  constructed  from  the  tower  to  the  beach.  This  con- 
sists of  posts  planted  in  the  sand,  connected  by  timbers,  and 
upon  the  timbers  are  laid  boards.  The  water  near  the  tower  is 
quite  deep.  Nearer  the  shore  the  water  is  shallow  and  marshy ; 
so  full  of  growth  that  it  would  be  difficult  to  push  a boat  through 
it.  South  of  the  beach  road  which  runs  along  the  shore,  the 
power  line  is  upon  a private  right  of  way,  enclosed  by  wire 
fences.  North  of  the  beach  road,  it  passes  over  an  unenclosed 
parcel  of  land  between  the  road  and  the  shore,  to  the  tower  in 
question.  The  residence  of  the  plaintiffs  is  on  the  north  side 
of  the  beach  road,  immediately  west  of  this  open  parcel. 

On  the  7th  May,  1913,  the  plaintiffs’  infant  son,  two  years 
and  two  months  old,  who  was  apparently  allowed  to  play  pretty 
much  at  large,  was  found  drowned  in  the  marsh  about  two 
hundred  feet  from  the  shore.  The  proper  inference  is,  I think, 
that  he  fell  from  the  plankway,  where  he  had  been  playing. 
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Upon  this  state  of  facts,  the  father  and  mother  sue  under  Lord 
Campbell ’s  Act,  alleging  that  the  trestle  work  was  a ‘ ‘ dangerous 
thing,”  which  the  defendants  ought  to  h,ave  known  and  appre- 
ciated as  being  likely  to  attract  children. 

The  child  was  found  dead  when  men  working  upon  the 
towers  were  leaving  their  work  for  the  evening.  He  had  been 
last  seen  alive  going  west  along  the  beach  road  several  hours 
previously.  Men  had  been  employed  in  painting  the  tower  in 
question  in  the  forenoon.  They  came  in  from  the  tower  and 
worked  upon  a tower  south  of  the  beach  road,  and,  having  com- 
pleted their  work,  were  returning  with  their  tools,  ladders,  etc., 
to  store  them  for  the  evening  at  the  tower  in  question,  when  the 
body  was  found. 
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At  the  shore  end  of  the  trestle  work  was  a movable  plank. 
This  sometimes  was  carried  on  to  the  trestle,  so  as  to  leave  a 
space  of  open  water  and  discourage  any  trespasser  from  going 
upon  the  trestle.  Upon  the  occasion,  this  plank  had  not  been  re- 
moved, but  had  been  shoved  out  into  the  water  some  two  or  three 
feet ; the  water  being  seven  inches  deep  at  the  end  of  the  plank. 

Two  difficulties  at  least  confront  the  plaintiffs.  Before  they 
can  recover  under  Lord  CampbelUs  Act  it  is  necessary  that  there 
should  be  some  evidence  of  pecuniary  loss.  In  McKeown  v. 
Toronto  E.W.  Co.  (1909),  19  O.L.R.  361,  the  Court  of  Appeal 
had  before  them  the  case  of  an  infant  child  over  four  years  of 
age,  and  the  majority  of  the  Court  held  that  the  question  was 
one  for  the  jury ; that  the  pecuniary  benefit  which  alone  can  be 
awarded  need  not  have  been  actually  derived  by  the  beneficiary 
previous  to  the  death;  and  that  the  present  inability  of  the  de- 
ceased to  confer  such  benefit  or  advantage  is  not  conclusive 
against  the  right  to  recover;  and  adopted  the  rule  laid  down  in 
Pym  v.  Great  Northern  E.W.  Co.  (1862),,  2 B.  & S.  759,  that  it 
is  for  the  tribunal  to  say,  under  all  the  circumstances,  taking 
into  account  all  the  uncertainties  and  contingencies  of  the  par- 
ticular case,  whether  there  was  a reasonable  and  well-founded 
expectation  of  pecuniary  benefit  which  could  be  estimated  in 
money  so  as  to  become  the  subject  of  damages.  The  damages,  it 
is  pointed  out,  in  the  case  of  a younger  child  than  that  then 
under  consideration,  might,  by  reason  of  the  uncertainties  and 
contingencies  of  life,  be  diminished  to  the  vanishing  point. 
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The  minority  of  the  Court  thought  that  there  was  no  evid- 
ence fit  to  be  submitted  to  a jury  of  any  real  pecuniary  loss; 
any  attempt  to  award  damages  being  mere  guess-work,  not 
founded  on  any  intelligent  principle. 

Leave  to  appeal  from  that  decision  was  refused  by  the  Privy 
Council.  I have  had  the  privilege  of  reading  the  stenographer’s* 
notes  of  the  argument.  Apparently  their  Lordships  thought 
that  the  law  was  sufficiently  clearly  settled  by  the  cases  already 
determined,  and  that  the  matter  was  not  of  such  general  import- 
ance as  to  warrant  special  leave  to  appeal. 

Since  this,  the  question  has  been  discussed  in  the  Lords  in 
Taff  Vale  R.W.  Co.  v.  Jenkins,  [1913]  A.C.  1.  The  head-note 
accurately  summarises  the  decision,  overruling  some  statements 
in  the  Irish  Courts  much  relied  upon  in  the  argument  in  the 
McKeown  case.  It  is  stated : “It  is  not  a condition  precedent  to 
the  maintenance  of  an  action  . . . that  the  deceased  should 

have  been  actually  earning  money  or  money’s  worth  or  contri- 
buting to  the  support  of  the  plaintiff  at  or  before  the  date  of  the 
death,  provided  that  the  plaintiff  had  a reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continuance  of  the  life.  ’ ’ 

Viscount  Haldane,  L.C.,  states  the  law  thus  (p.  4)  : “The 
basis  is  not  what  has  been  called  solatium,  that  is  to  say,  damages 
given  for  injured  feelings  or  on  the  ground  of  sentiment,  but 
damages  based  on  compensation  for  a pecuniary  loss.  But  then 
loss  may  be  prospective,  and  it  is  quite  clear  that  prospective 
loss  may  be  taken  into  account.  It  has  been  said  that  this  is 
qualified  by  the  proposition  that  the  child  must  be  shewn  to  have 
been  earning  something  before  any  damages  can  be  assessed.  I 
know  of  no  foundation  in  principle  for  that  proposition  either  in 
the  statute  or  in  any  doctrine  of  law  which  is  applicable ; nor  do 
I think  it  is  really  established  by  the  authorities  when  you 
examine  them.”  And  Lord  Atkinson  (p.  7)  : “I  think  it  has 
been  well  established  by  authority  that  all  that  is  necessary  is 
that  a reasonable  expectation  of  pecuniary  benefit  should  be 
entertained  by  the  person  who  sues.  It  is  quite  true  that  the 
existence  of  this  expectation  is  an  inference  of  fact — there  must 
be  a basis  of  fact  from  which  the  inference  can  reasonably  be 
drawn;  but  I wish  to  express  my  emphatic  dissent  from  the 
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proposition  that  it  is  necessary  that  two  of  the  facts  without 
which  the  inference  cannot  be  drawn  are,  first,  that  the  deceased 
earned  money  in  the  past,  and,  second,  that  he  or  she  contri- 
buted to  the  support  of  the  plaintiff.  These  are,  no  doubt,  preg- 
nant pieces  of  evidence,  but  they  are  only  pieces  of  evidence ; 
and  the  necessary  inference  can,  I think,  be  drawn  from  cir- 
cumstances other  than  and  different  from  them.  ” 
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In  the  case  in  hand,  the  plaintiffs  built  much  upon  the  life 
of  this  unfortunate  little  child ; yet  I fear  that  the  case  is  one 
in  which  no  damage  can  be  awarded.  It  is  not  a case  in  which 
I have  to  review  a finding  made  by  a jury.  I have  myself  to 
form  an  opinion  as  to  what  pecuniary  benefit  would  have 
accrued  to  these  plaintiffs  by  the  continuance  of  this  child ’s  life, 
having  regard  to  all  the  circumstances.  I am  unable  to  say  that 
probability  of  any  pecuniary  loss  has  been  sufficiently  shewn. 
The  case  is  one  in  which  the  amount  of  damage  has  so  closely 
approached  the  vanishing  point  that  it  disappears.  All  benefit 
was  in  the  remote  future.  In  the  immediate  present  there  was  a 
certainty  of  considerable  outlay,  and  the  possibility  of  greater 
outlay.  The  visions  of  the  father  of  comfortable  maintenance 
upon  a farm  in  the  west,  where  he  might  be  maintained  by  the 
labours  of  this  child,  before  he  himself  was  fifty  years  old,  seem 
to  me  too  remote  and  speculative. 

Before  the  child  would  be  able  to  do  much,  he  would  have  to 
be  trained  and  educated,  costing  much ; then  he  might  marry 
and  establish  a home  for  himself,  without  doing  anything  for  his 
father.  The  amount  awarded  in  the  Jenkins  case,  £75,  for  the 
death  of  a girl  of  sixteen,  then  completing  her  apprenticeship 
and  looking  forward  to  actively  supporting  her  parents,  whose 
earning  capacity  was  then  almost  at  an  end,  gives  some  indica- 
tion of  how  the  pecuniary  value  of  the  life  of  a child  must  be 
estimated,  particularly  when  it  is  borne  in  mind  that  in  the 
Court  of  Appeal  it  was  thought  that  these  damages  were  exces- 
sive. If  I had  arrived  at  the  conclusion  that  any  appreciable 
damage  should  be  found  in  this  case,  it  would  have  been  for  an 
amount  within  the  scale  of  the  Division  or  County  Court,  and  I 
should  not  have  seen  anything  to  justify  my  interfering  to  pre- 
vent a set-off  of  costs  following;  so  that  the  plaintiffs  would 
really  be  little  advantaged. 
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But  there  are  other  difficulties  in  the  plaintiffs’  way.  As  I 
understand  the  decisions,  the  plaintiffs  have  failed  to  establish 
liability.  Their  counsel  seeks  to  bring  this  case  within  Cooke  v. 
Midland  Great  Western  Railway  of  Ireland , [1909]  A.C.  229, 
regarding  that  case  as  establishing  some  novel  liability  on  the 
part  of  the  owner  of  unfenced  land  in  relation  to  children  go- 
ing thereon.  That  case  has  been  much  misunderstood,  by  reason 
of  failure  to  apprehend  that  all  that  is  there  said  is  predicated 
upon  findings  of  'a  jury;  the  Court  taking  the  view  that  there 
was  evidence  to  go  to  the  jury  in  support  of  these  findings. 
Even  then,  the  case  was  regarded  as  near  to  the  line ; and  many 
perusals  of  the  judgment  convince  me  that  none  of  the  Lords 
intended  to  lay  down  any  new  law.  The  case  has  been  so 
thoroughly  canvassed  and  explained  in  Latham  v.  R.  Johnson  Jc 
Nephew  Limited,  [1913]  1 K.B.  398,  as  to  leave  little  that  can 
profitably  be  said.  There  Farwell,  L.J.,  reviews  the  earlier  and 
equally  authoritative  decisions,  and  places  the  law  upon  an 
entirely  satisfactory  footing.  The  cases,  he  finds,  fall  under 
four  heads: — 

First,  those  in  which  there  is  an  allurement  in  the  evil  sense 
of  alluring  with  malicious  intent  to  injure ; this  giving  a right 
of  action  to  a trespasser,  and  a fortiori  to  a licensee. 

Secondly,  cases  where  there  is  a concealed  trap,  that  is, 
something  added  to  the  condition  of  the  ground  as  it  was  when 
the  license  was  given,  in  a way  likely  to  be  dangerous,  without 
notice  to  the  licensee. 

Thirdly,  cases  of  invitation ; that  is,  cases  in  which  there  is 
either  an  express  or  implied  invitation  to  the  visitor  to  go  upon 
the  premises,  or  wThere  he  is  upon  the  premises  on  lawful  busi- 
ness or  in  pursuance  of  express  or  implied  permission. 

Lastly,  where  something  is  placed  upon  the  land  outside  the 
normal  user  of  the  land  and  known  by  the  owner  to  be  dan- 
gerous, and  no  warning  is  given  to  the  licensee.  In  this  case 
the  liability  to  an  infant  is  no  greater  than  that  to  an  adult. 
Each  is  entitled  to  be  protected  from  the  abnormally  dangerous 
thing  placed  upon  the  land. 

Lord  Justice  Hamilton  also  reviews  the  authorities  and 
classifies  them  substantially  in  the  same  way.  “A  trap,”  he 
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says,  “involves  the  idea  of  concealment  and  surprise  of  an 
appearance  of  safety  under  circumstances  cloaking  a reality  of 
danger.’ ’ An  allurement,  he  thinks,  must  partake  in  some 
degree  of  the  nature  of  a trap,  and  does  not  cover  all  objects 
with  which  children  may  hurt  themselves,  and  it  is  a question  of 
fact  whether  the  fascinating  and  fatal  object  is  to  be  regarded 
as  an  allurement. 

In  the  Cooke  case  there  was  liability,  because  it  was  found 
as  a fact  that  there  was  a license,  and  that  the  turntable  was 
an  allurement  in  this  particular  sense,  in  that  it  not  only 
attracted  but  was  in  itself  a dangerous  machine. 

In  the  Latham  case  there  was  no  liability  where  a child 
entering  upon  the  railway  land  as  a licensee,  and  playing  upon 
a heap  of  ties,  strayed  away  and  was  run  down  upon  the  rail- 
way track.  There  was  no  allurement,  no  trap,  no  invitation, 
and  no  dangerous  object. 

That  is  the  situation  here.  There  was  no  allurement  “in 
the  evil  sense  of  alluring  with  malicious  intent;”  no  trap,  for 
everything  was  as  it  seemed,  the  danger  was  open  and  apparent ; 
no  invitation,  but,  on  the  contrary,  a forbidding  of  children 
to  go  upon  the  trestle,  'and  the  boards  had  been  moved  out  from 
the  shore  to  prevent  children  going  upon  it;  and  no  dangerous 
object  placed  upon  the  land,  in  the  sense  in  which  that  term  is 
used;  but  merely  a lawful  user  by  the  owner  of  his  lands  in  a 
lawful  way. 

Beyond  this,  there  is  nothing  to  suggest  that  the  company 
ever  extended  a license  to  children  of  tender  years,  such  as  this 
child,  to  go  upon  the  trestle  unaccompanied;  and  I think  that 
the  parents’  right  to  recover  is  barred  by  their  contributory 
negligence,  as  they  admittedly  knew  of  the  peril  to  their  chil- 
dren, and  ought  not  to  have  allowed  this  child  to  be  at  large 
without  some  kind  of  supervision. 

These  conclusions  are  fortified  by  the  decisions  in  Jenkins 
v.  Great  Western  Railway , [1912]  1 K.B.  525;  Jackson  v.  Lon- 
don County  Council  (1912),  28  Times  L.R.  359;  Morris  v.  Car- 
narvon County  Council  (1910),  26  Times  L.R.  391;  Coffee  v. 
McEvoy,  [1912]  2 I.R.  290.  See  also  the  note  in  26  L.Q.R.  at 
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p.  2,  and  a valuable  collection  of  American  cases  in  49  C.L.J. 
600. 

Upon  all  these  grounds,  the  action  fails,  and  must  be  dis- 
missed. I trust  the  defendants  will  be  generous  enough  to 
forgo  any  claim  for  costs. 


[APPELLATE  DIVISION.] 

Ontario  Asphalt  Block  Co.  v.  Montreuil. 


Vendor  and  Purchaser — Agreement  for  Sale  of  two  Parcels  of  Land — Op- 
tion of  Purcha.se  Contained  in  Lease — Acceptance — Inability  of  Ven- 
dor to  Convey  more  than  Life  Estate  in  one  Parcel — Rights  of  Pur- 
chaser— Specific  Performance  ivith  Abatement  of  Purchase-money — 
Damages — Ignorance  of  Defect  at  Time  of  Lease — Method  of  Calculat- 
ing Amount  of  Abatement — Title  of  Remaindermen — Duty  of  Vendor — 
Title  to  Second  Parcel — Trust  for  Remaindermen — Breach  of  Trust — 
Conveyance — Covenants  for  Title  and  Quiet  Enjoyment — Inquiry  as 
to  Title — Establishment  of  Rights  of  Remaindermen. 

Ordinarily,  where  the  vendor  is  unable  to  convey  the  whole  of  the  land 
which  he  has  contracted  to  sell,  the  purchaser  may  ( 1 ) refuse  to  com- 
plete the  purchase,  in  which  case  he  may  sue  for  damages,  or  (2)  re- 
quire the  vendor  to  convey  that  to  which  he  can  make  title  and  to  sub- 
mit to  a proportionate  abatement  of  the  purchase-money. 

Where  a purchaser  takes  course  ( 1 ) , if  the  inability  of  the  vendor  to  per- 
form his  contract  is  due  to  a want  of  or  a defect  in  title,  the  damages 
recoverable  for  the  breach  of  contract  are  limited  to  the  expenses  which 
the  purchaser  has  incurred ; this  rule  is  without  exception,  and  applies 
even  where  the  vendor  enters  into  the  contract  knowing  that  he  has  no 
title  nor  any  means  of  obtaining  it,  though  in  that  case  the  purchaser 
may  have  a remedy  by  action  of  deceit:  Bain  v.  Fothergill  (1874),  L.R. 
7 H.L.  158.  The  principle  of  that  case  has  application  only  where  the 
contract  remains  executory;  and  it  is  not  applicable  where  the  vendor, 
to  save  himself  trouble  or  moderate  expense,  or  from  mere  caprice,  ab- 
solutely refuses  or  wilfully  neglects  to  perform  to  the  best  of  his  ability 
his  part  of  the  contract:  Rankin  v.  Sterling  (1902),  3 O.L.R.  646. 

The  rule  applicable  where  course  (2)  is  taken  is:  “Although  the  purchaser 
cannot  have  a partial  interest  forced  upon  him,  yet  if  he  entered  into 
the  contract  in  ignorance  of  the  vendor’s  incapacity  to  give  him  the 
whole,  he  is  generally  entitled  to  have  the  contract  specifically  per- 
formed as  far  as  the  vendor  is  able,  and  to  have  an  abatement  out  of  the 
purchase-money  for  any  deficiency  in  title,  quantity,  or  quality  of  the 
estate.  This  is  not  making  a new  contract  for  the  parties,  since  the 
vendor  is  not  compelled  to  convey  anything  which  he  did  not  agree  to 
convey,  and  the  vendee  pays  for  what  he  gets  according  to  the  rate 
established  by  the  agreement:”  Cyclopaedia  of  Law  and  Procedure,  vol. 
36,  p.  740.  And  semble , that  “if  the  purchaser  at  the  time  of  entering 
into  the  contract  was  aware  of  the  defect  in  the  vendor’s  interest  or  title, 
or  deficiency  in  the  subject-matter,  he  is  not,  on  suing  for  specific  per- 
formance, entitled  to  any  compensation  or  abatement  of  price:”  ib.  p. 
742;  notwithstanding  the  statement  in  Fry  on  Specific  Performance  of 
Contracts,  5th  ed.,  sec.  1266,  founded  on  Barker  v.  Cox  (1876),  4 Ch.D. 
464. 
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A purchaser  who  elects  to  take  what  the  vendor  can  convey,  with  an  abate- 
ment of  the  purchase-money  for  a deficiency  in  title,  quantity,  or  quality 
of  the  estate,  is  not  entitled  to  anything  beyond  that:  when  he  makes  his 
election,  he  agrees  to  take  the  part  performance,  with  the  abatement,  in 
lieu  of  the  rights  he  might  otherwise  have  arising  out  of  the  contract 
or  the  breach  of  it.  So  damages  will  not  be  awarded  in  addition  to  the 
abatement  of  the  purchase-money. 

HorrocJcs  v.  Rigby  (1878),  9 Ch.D.  180,  Day  V.  Singleton , [1899]  2 Ch. 
320,  and  Bain  v.  F other  gill,  supra , applied. 

The  defendant,  in  1903,  leased  two  parcels  of  land  to  the  plaintiff,  and  in 
the  lease  gave  the  plaintiff  the  option  to  purchase  both  parcels  and  cov- 
enanted to  convey  an  estate  in  fee  simple  at  the  end  of  the  ten-year 
term,  upon  certain  conditions  which  had  been  fulfilled  by  the  plaintiff 
before  the  end  of  the  term,  when  the  plaintiff  (having  previously  given 
notice  of  intention  to  purchase)  tendered  the  purchase-money.  It  ap- 
peared, however,  that  in  1908  both  parties  became  aware  that  the  plain- 
tiff had  only  a life  estate  in  parcel  (1).  Parcel  (2),  a water  lot,  had 
been  granted  to  the  defendant  by  the  Crown  in  fee  in  1874,  but  upon 
the  representation  that  he  was  the  owner  in  fee  of  parcel  ( 1 ) , which 
fronted  on  the  water  lot;  and,  the  plaintiff  suing  for  specific  perform- 
ance, the  defendant  submitted  that  he  held  the  water  lot,  subject  to  his 
life  estate,  in  trust  for  those  entitled  in  remainder  to  the  other  parcel. 
No  fraud  or  misrepresentation  was  alleged:  — 

Held , that,  in  the  circumstances,  it  was  immaterial  whether  the  rule  as 
to  specific  performance  with  an  abatement  of  the  purchase-money  is 
or  is  not  subject  to  the  qualification  that  the  purchaser  at  the  time  of 
entering  into  the  contract  must  be  ignorant  of  the  defect;  because, 
for  the  purpose  of  the  application  of  the  rule,  the  time  of  the  plaintiff’s 
entering  into  the  contract  was  the  date  of  the  lease;  and,  when  the  lease 
was  executed,  both  parties  believed  that  the  defendant  was  the  owner  in 
fee  simple  of  the  land. 

2.  That  the  case  fell  within  the  rule  stated,  and  (except  as  stated  below) 
the  plaintiff  was  entitled  to  require  the  defendant  to  convey  as  much 
as  he  could  and  to  submit  to  an  abatement  of  the  purchase-money. 

3.  That  the  plaintiff  should  pay  for  what  he  got  according  to  the  rate 
established  by  the  agreement — by  the  purchase-price;  the  amount  to  be 
calculated  by  the  method  adopted  in  Powell  v.  Elliott  (1875),  LJR. 
10  Ch.  424. 

4.  That  there  was  no  duty  resting  upon  the  defendant  to  get  in  the  title 
of  the  remaindermen;  and,  therefore,  no  ground  upon  which  damages 
could  be  awarded  against  him  for  not  having  done  so. 

5.  That  the  fact  that  the  defendant,  when  he  made  the  lease,  believed  him- 
self to  be  the  owner  of  the  land,  was  no  reason  for  not  applying  the  rule 
as  to  partial  performance  with  an  abatement  of  the  purchase-money,  nor 
was  the  fact  that  he  had  only  a life  estate  in  a considerable  part  of  the 
property;  but,  if  the  carrying  out  of  the  contract  would  involve  a breach 
of  trust,  the  defendant  should  not  be  required  specifically  to  perform  it. 
While  it  did  not  appear  that  the  conveyance  of  the  water  lot  would  in- 
volve a breach  of  trust,  yet,  if  the  water  lot  were  conveyed,  the  convey- 
ance would  contain  covenants  for  title  and  quiet  enjoyment;  and,  if 
the  remaindermen  should  establish  their  title  to  the  lot,  the  defendant 
would  be  liable  in  damages  on  his  covenants.  He  should  not  be  sub- 
jected to  that  risk;  and  there  should  be  an  inquiry  into  the  title 
to  the  water  lot,  or  the  action  should  be  retained  for  a period  long 
enough  to  enable  the  remaindermen,  if  so  advised,  to  establish  their 
right. 
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plaintiff  company  of  part  of  lot  97  in  the  1st  concession  of  the 
township  of  Sandwich  East  and  the  water  lot  in  front  of  it. 

May  27.  The  action  was  tried  by  Lennox,  J.,  without  a 
jury,  at  Sandwich. 

D.  L.  McCarthy,  K.C.,  and  J.  H.  Rodd , for  the  plaintiff  com- 
pany. 

M.  K.  Cowan,  KjC.,  for  the  defendant. 

June  19.  Lennox,  J. : — The  plaintiff  company  claims  speci- 
fic performance  of  the  defendant’s  contract  to  convey  to  it 
certain  land  and  land  covered  by  water  described  in  the  plead- 
ing's; and  damages. 

The  contract  arises  out  of  an  option  contained  in  a lease  of 
the  lands  in  question  from  the  defendant  to  the  plaintiff  com- 
pany for  ten  years  from  the  2nd  February,  1903. 

The  option  is  in  the  words  following,  that  is  to  say:  “It 
is  agreed  between  the  parties  hereto  that  the  lessee,  its  suc- 
cessors and  assigns,  shall  have  the  right  to  purchase  the  demised 
premises  at  the  end  of  the  demised  term  of  ten  years  for  the 
cash  sum  of  $22,000,  provided  it  shall  have  given  six  months’ 
previous  notice  in  writing  of  its  intention  so  to  do.” 

In  strict  compliance  with  the  terms  of  this  option,  the  plain- 
tiff company,  on  the  5th  January,  1912,  gave  notice  to  the  de- 
fendant of  its  intention  to  exercise  the  option  and  to  purchase 
the  demised  lands;  and  the  right  of  the  plaintiff  company  to 
exercise  this  option  and  to  have  these  lands  conveyed  to  it 
was  never  disputed  until  or  after  the  expiration  of  the  term. 

On  Saturday  the  1st  February,  1913,  and  again  on  the  fol- 
lowing Monday,  the  3rd  February,  the  plaintiff  company 
tendered  to  the  defendant  the  $22,000  and  a deed  of  the  lands 
in  question  for  execution.  On  both  occasions,  the  defendant 
refused  to  accept  the  money  or  to  convey.  The  form  of  the 
conveyance  has  not  been  objected  to. 

The  defendant  sets  up  in  his  statement  of  defence  that  the 
lease  was  obtained  by  fraudulent  representations  as  to  the 
nature  of  the  business  to  be  carried  on.  There  was  no  attempt 
made  to  prove  this.  The  defendant  also  set  up  that  the  lease 
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provided  against  the  carrying  on  of  any  business  that  might  be 
deemed  ia  nuisance. 

The  defendant  collected  his  rent  .for  the  whole  term  of  ten 
years  without  complaint,  and  there  is  no  evidence  to  shew  or 
suggest  that  the  plaintiff  company  ever  carried  on  any  business 
other  than  that  for  which  the  premises  were  expressly  demised. 

It  is  also  set  up  by  the  defendant  that  the  lease  became  for- 
feited by  non-payment  of  taxes  for  a year  and  non-payment  of 
rent  for  three  months.  There  was  no  evidence  in  proof  of  this 
plea.  In  fact,  the  statement  of  defence  contains  many  idle 
and  irrelevant  statements. 

The  answers  set  up  at  the  trial  were:— 

(a)  That  the  tender  on  Saturday  the  1st  February  was  in- 
effective, because  there  was  a quarter  ’s  rent  then  in  arrear, 
and,  this  rent  having  been  paid  later  on  in  the  same  day,  that 
the  tender  made  on  Monday  the  3rd  February  was  too  late. 

(5)  That  the  defendant  thought  that  he  had  the  fee,  but 
finds  that  he  has  only  a life  estate  in  the  portion  of  the  lands  in 
question  which  belonged  to  his  father,  that  is,  in  the  high  land ; 
and  that,  as  to  the  land  covered  by  water,  although  he  holds 
this  by  patent  from  the  Crown  in  fee,  the  Crown  should  have 
granted  to  him  only  a life  estate  therein. 

(c)  That  the  plaintiff  company,  if  it  is  entitled  to  anything, 
is  entitled  to  damages  only ; and,  the  breach  of  contract  arising 
through  a bond  fide  mistake  of  title,  these  damages  are  confined 
to  solicitor’s  charges  and  the  like. 

I am  of  opinion  that  the  tender  made  on  Monday  was  clearly 
in  sufficient  time.  The  right  to  purchase  is  to  arise  “at  the 
end  of  the  demised  term  of  ten  years. ; ’ ’ that  is,  at  the  end  of 
Saturday  the  1st  February.  On  the  strictest  interpretation, 
the  plaintiff  company  would  have  the  whole  of  the  following  day 
within  which  to  act,  and,  this  being  a dies  non , it  would  have 
Monday,  the  day  on  which  the  second  tender  was  made. 

But,  in  my  view,  it  was  not  confined  to  Monday.  The  one 
thing  that  it  had  to  be  careful  about  was  to  give  the  full  six 
months’  notice.  Without  this,  no  contract  to  purchase  or  sell 
would  arise.  This  notice  being  given,  and  there  being  no  condi- 
tion making  time  of  the  essence  of  the  contract,  a contract  of 
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sale  binding  upon  both  parties,  and  to  be  completed  within  a 
reasonable  time,  arose. 

If  the  matter  then  ended  here,  the  plaintiff  company  would 
be  entitled  to  judgment  for  specific  performance. 

If  a plaintiff  has  contracted  for  the  purchase  of  more  land 
than  the  defendant  is  able  to  make  a good  title  to,  the  purchaser 
is  entitled  to  that  which  the  vendor  has,  with  an  abatement  of 
the  price  in  respect  of  that  which  cannot  be  conveyed;  and 
with  the  addition  of  nominal  or  substantial  actual  damages, 
dependent  upon  the  particular  circumstances  of  the  case. 

I cannot  entertain  the  defendant’s  objection  to  his  own  title 
to  the  water  lot. 

The  plaintiff  company  in  this  case  is  entitled  to  a conveyance 
from  the  defendant  in  fee  simple  of  such  part  of  the  land  in 
question  in  this  action  as  was  granted  by  the  Crown  to  the  de- 
fendant by  patent  thereof  dated  the  7th  October,  1874,  and, 
as  regards  the  residue  of  the  lands  agreed  to  be  conveyed,  to  a 
conveyance  of  the  defendant ’s  life  interest  therein,  with  an  abate- 
ment of  the  purchase-money  in  the  proportion  in  which  a fee 
simple  exceeded  this  life  interest  in  value,  at  the  end  of  the  ten 
years’  term. 

There  will  be  the  ordinary  judgment  for  specific  perform- 
ance to  this  extent,  with  a reference  to  the  Master  at  Sand- 
wich to  take  an  account  upon  that  basis,  to  inquire  as  to  dam- 
ages as  hereinafter  provided  for,  and  'to  settle  the  conveyances  in 
case  the  parties  cannot  agree. 

It  is  my  duty  to  determine  the  character  of  the  damages 
which  the  plaintiff  company  should  recover.  When  the  lease 
was  executed,  the  plaintiff  company’s  obligation  to  pay  rent 
and  taxes  and  to  build  a wharf  purchased  not  only  the  right 
of  occupation  for  ten  years,  but  the  option  and  its  incident  as 
well,  namely,  the  right  to  the  land  in  fee  upon  notice  and  pay- 
ment of  an  additional  consideration  of  $22,000.  The  defend- 
ant did  not  know  of  the  limitations  of  his  title  when  he  made  the 
lease;  and  there  are  decisions  limiting  the  damages  to  about, 
actual  outlay  in  favour  of  a vendor  acting  bond  fide  and  with- 
out negligence  in  such  a case. 

But  the  defendant  did  know  of  the  defect  in  his  title  in 
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1908.  For  ten  years  the  plaintiff  company  has  been  bond  fide 
expending  money  in  improving  this  property,  and  in  establish- 
ing and  extending  its  business  there,  to  the  knowledge  of  the 
defendant.  The  defendant,  with  full  knowledge  of  his  position, 
and  as  well  after  as  before  the  receipt  of  the  plaintiff  company ’s 
letters  of  the  2nd  October  and  24th  December,  1908,  and  the 
notice  of  exercising  the  option  served  on  the  5th  January,  1912, 
by  his  deliberate  and  continued  silence  invited  and  encouraged 
the  plaintiff  company  to  continue  its  improvements  and  ex- 
penditures and  to  believe,  as  it  evidently  did  believe,  that  the 
defendant  would  be  able  to  and  would  in  fact  carry  out  his  con- 
tract. 

This  does  not  seem  to  me  to  be  the  case  of  a bond  fide  excus- 
able mistake,  in  which  all  the  loss  is  to  be  thrown  upon  the 
purchaser  by  an  award  of  nominal  damages  or  of  solicitor’s 
expenses  only.  But  I am  inclined  to  believe — although  I have 
no  actual  evidence  of  it — that  by  a little  exertion  the  defend- 
ant can  obtain  the  title  and  carry  out  his  bargain.  This  is  what 
he  should  do  if  possible ; and  this,  I believe,  he  can  do  with  less 
expense  to  himself,  if  my  judgment  as  to  his  liability  is  correct, 
than  will  be  involved  in  a protracted  reference  and  assessment 
of  damages. 

I direct  that  all  proceedings  be  stayed  for  one  month  to 
enable  the  defendant  to  get  in  the  title  and  convey  the.  property 
to  the  plaintiff  company,  if  the  defendant  determines  to  do  so, 
and  gives  notice  of  his  intention  within  fifteen  days  from  the 
19th  June  instant;  and  in  this  event  there  will  be  judgment 
against  the  defendant  for  specific  performance  of  the  contract 
according  to  its  terms;  the  plaintiff  company  paying  interest 
on  the  $22,000  as  being  about  equal  to  the  rental,  with  costs, 
and  a reference  to  the  Master  to  compute,  and  to  settle  the  con- 
veyance. 

If  this  suggestion  is  not  or  cannot  be  acted  upon  by  the 
defendant,  then  in  the  reference  hereinbefore  directed  to  ascer- 
tain and  fix  the  abatement  in  price  will  be  included  a direction 
to  the  Master  to  ascertain  and  report  what  amount  the  plaintiff 
company  is  entitled  to  as  damages,  in  addition  to  abatement 
in  price,  for  breach  of  contract,  calculated  on  the  basis  of  the 
plaintiff  company’s  loss. 
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The  plaintiff  company  is  entitled  to  costs  down  to  and  in- 
cluding the  trial.  Costs  of  the  reference  and  further  directions 
reserved. 


The  defendant  appealed  from  the  judgment  of  Lennox,  J. 

November  6 and  7.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren  and  Magee,  JJ.A.,  and  Leitch,  J. 

M.  K.  Cowan , K.C.,  and  J.  W.  Pickup,  for  the  appellant. 
A ten-year  lease  with  an  option  of  purchase  was  given  by  the 
defendant  to  the  plaintiff  company.  Some  time  before  the 
expiration  of  the  lease,  the  defendant  discovered  that  he  pos- 
sessed only  a life  estate  in  the  lands  in  question.  Afterwards 
he  informed  the  plaintiff  company  of  this  fact.  There  is  no 
suggestion  of  bad  faith  on  the  part  of  the  defendant;  it  is  a 
case  of  mutual  mistake ; and  specific  performance  of  the  option 
in  the  lease  cannot  be  given  to  the  prejudice  of  the  third  parties. 

The  defendant,  however,  holds  a patent  of  the  water  lot,  and 

% 

to  this  he  can  give  'the  company  title.  A Crown  patent  cover- 
ing the  lands  in  question  was  issued  in  1874.  The  will  under 
which  the  defendant  got  a life  estate  in  these  lands  was  sent 
to  the  Department  of  Crown  Lands,  where  the  mistake  was 
first  made.  As  the  defendant  had  made  former  sales  of  the 
surrounding  property,  the  plaintiff  company  did  not  investigate 
the  title  thoroughly.  The  plaintiff  company  is  limited  in  dam- 
ages to  the  cost  of  investigation  of  the  title : Bain  v.  Fothergill 
(1874),  L.R.  7 H.L.  158,  at  p.  207,  where  there  is  a review  of 
the  authorities:  McKinnon  v.  Burrows  (1834),  3 O.S.  590. 
[Meredith,  C.J.O.,  on  the  question  of  abatement,  cited  Vallier 
v.  Walsh  (1857),  6 C.P.  459;  Burrow  v.  Scammell  (1881),  19 
Ch.D.  175;  Barnes  v.  Wood  (1869),  L.R.  8 Eq.  424;  Nelthorpe 
v.  Holgate  (1844),  1 Coll.  203.]  As  to  the  difference  in  value 
between  the  water  lot  and  the  high  land,  and  on  the  question  of 
impossibility  of  specific  performance,  see  Naylor  v.  Goodall 
(1877),  47  L.J.  €h.  53,  at  p.  57;  Rudd  v.  Lascelles,  [1900]  1 
Ch.  815,  at  pp.  819,  820;  Cato  v.  Thompson  (1882),  9 Q.B.D. 
616,  618.  Even  if  the  defendant  was  guilty  of  laches,  as  the 
learned  trial  Judge  suggests,  further  damages  can  only  be 
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awarded  in  an  action  for  deceit,  and  there  must  be  proof  of 
fraud:  Day  v.  Singleton,  [1899]  2 Ch.  320,  at  pp.  328,  332.  On 
the  question  of  a spur  line  running  to  the  water  lot,  see  R.S.C. 
1906,  eh.  37,  sec.  226 ; Blackwoods  Limited  v.  Canadian  Northern 
R.W.  Co.  (1910),  44  S.C.R.  92;  Clover  Bar  Coal  Co.  v.  Humber- 
stone  (1911),  45  S.C.R.  346. 

D.  L.  McCarthy , K.C.,  and  J.  H.  Rodd,  for  the  plaintiff  com- 
pany, the  respondent.  The  company  has  a right  to  take  every- 
thing that  the  defendant  can  convey : see  Pry  on  Specific  Per- 
formance of  Contracts,  4th  ed.,  p.  537,  par.  1257.  The  learned 
trial  Judge  puts  the  defendant  in  1908  in  the  position  of  a ven- 
dor, who  sells  with  knowledge  that  he  has  no  title,  and  mulcts 
him  in  damages : Pry,  4th  ed.,  p.  558,  par.  1306 ; Lock  v.  Furze 
(1866),  L.R.  1 C.P.  441,  at  p.  451.  We  should  get  the  cash 
value  of  the  reversion.  [Meredith,  C.J.O.,  referred  to  Pry, 
4th  ed.,  p.  558,  par.  1307,  and  cases  cited;  and  p.  559,  par. 
1309.] 

Cowan,  in  reply,  on  the  question  of  the  defendant  convey- 
ing everything  in  his  power,  referred  to  Thomas  v.  Dering 
(1837),  1 Keen  729  ; Dart  on  Vendor  and  Purchaser,  7th  ed., 
vol.  2,  pp.  1080,  1081.  The  defendant  is  only  able  to  convey 
a moiety  subject  to  a mortgage:  Horrocks  v.  Rigby  (1878),  9 
Ch.D.  180. 

November  17.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  O.J.O. : — This  is  an  appeal  by  the  defendant  from 
the  judgment  dated  the  19th  June,  1913,  which  Lennox,  J., 
directed  to  be  entered  after  the  trial  of  the  action  before  him, 
sitting  without  a jury,  at  Sandwich  on  the  27th  May,  1913. 

The  action  is  brought  to  enforce  specific  performance  of  a 
contract  entered  into  between  the  parties  for  the  sale  by  the 
appellant  to  the  respondent  of  part  of  lot  97  in  the  1st  concession 
of  the  township  of  Sandwich  East  and  the  water  lot  in  front 
of  it. 

On  the  2nd  February,  1903,  the  appellant  made  a lease  of 
this  land,  described  as  one  parcel  having  a frontage  of  332  feet 
and  extending  from  Sandwich  street  to  the  channel-bank  of 
the  Detroit  river,  to  the  respondent,  for  the  term  of  ten  years. 
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The  lease  gives  to  the  respondent  an  option  to  purchase  the 
land,  at  the  end  of  the  term,  for  $22,000,  provided  six  months’ 
notice  in  writing  of  its  intention  so  to  do  shall  have  been  given. 
The  lease  contains  a covenant  by  the  appellant  that  he  will, 
on  the  exercise  by  the  lessee  of  the  option  and  on  payment  of 
the  $22,000,  execute  and  deliver  to  the  respondent,  its  succes- 
sors and  assigns,  “a  good  and  sufficient  deed  in  fee  simple,  free 
of  incumbrance,”  of  the  demised  land;  and  the  lease  also  pro- 
vides that  the  respondent  shall,  within  one  year  from  the  date 
of  the  lease,  construct  on  the  land  a dock  costing  not  less  than 
$6,000. 


The  respondent  entered  under  the  lease,  constructed  the 
dock,  gave  the  prescribed  notice  of  its  election  to  purchase,  and 
upon  the  expiry  of  the  lease  did  all  things  necessary  to  entitle 
it  to  become  the  purchaser  at  the  stipulated  price.  The  respond- 
ent has  also  erected  buildings  and  placed  machinery  upon  the 
land  for  the  purpose  of  its  business,  at  a cost  of  many  thousands 
of  dollars.  The  notice  of  the  election  to  purchase  was  given  on 
the  5th  January,  1912. 

The  appellant  is  the  grantee  of  the  Crown  of  the  water  lot, 
and  claimed  title  to  the  remainder  of  the  land  as  devisee  of  it 
under  his  father’s  will.  The  patent  of  the  water  lot  was  issued 
to  the  appellant  on  the  7th  October,  1874,  and  up  to  that  time 
no  question  had  arisen  as  to  his  title  to  the  remainder  of  the 
land.  He  obtained  the  patent  as  owner  in  fee  simple  of  the 
abutting  land,  which  he  believed  himself  to  be  and  represented 
to  the  Crown  that  he  was. 

In  the  year  1908,  it  was  discovered  that,  under  his  father’s 
will,  the  appellant  was  entitled  to  a life  estate  only,  and  that  his 
children  were  entitled  to  the  remainder  in  fee  in  the  devised 
land.  The  respondent  became  aware  of  this  shortly  after  the 
discovery  was  made,  and  gave  notice  to  the  appellant  that  it 
was  requisite  that  he  should  take  steps  to  get  in  the  title  of 
his  children;  but  nothing  appears  to  have  been  done  by  the 
appellant  towards  acquiring  it;  and  there  is  no  evidence  that  if 
he  had  tried  he  would  have  succeeded  in  doing  so. 

No  charge  of  fraud  or  misrepresentation  on  the  part  of  the 
appellant  as  to  the  nature  of  his  title  to  the  devised  land  is 
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made,  and  it  is  conceded  that,  down  to  the  time  of  the  discovery 
as  to  it  which  I have  mentioned,  he  believed  that  he  owned  it  in 
fee  simple.  The  appellant  now  contends  that,  as  the  letters 
patent  to  the  water  lot  were  issued  to  him  upon  the  erroneous 
assumption  that  he  was  the  owner  in  fee  simple  of  the  abutting 
land,  he  became  as  to  the  remainder  in  fee,  after  his  life  estate, 
a trustee  for  his  children;  and  by  his  statement  of  defence  he 
admits  that  he  occupies  that  position.  As  far  as  the  evidence 
shews,  no  claim  has  been  made  by  the  children  to  any  interest 
in  the  water  lot,  nor  have  any  steps  been  taken  by  them  for  the 
repeal  or  rectification  of  the  letters  patent  of  it. 

In  the  statement  of  claim  no  reference  is  made  to  the  diffi- 
culty as  to  the  appellant’s  title  to  the  devised  land.  It  contains 
only  allegations  as  to  the  making  of  the  lease,  the  option  to 
purchase  which  it  contains,  the  giving  of  the  prescribed  notice, 
and  the  tender  of  the  purchase-money;  and  the  claim  is  for 
specific  performance. 

With  other  defences  to  which  it  is  not  necessary  to  refer,  the 
appellant  sets  up  that,  when  he  made  the  lease,  he  believed  that 
he  was  owner  in  fee  simple  of  the  land  demised,  and  that  the 
respondent  might  have  discovered  the  true  nature  of  his  title, 
and  that  the  lease  was,  therefore,  entered  into  by  both  parties 
in  the  mistaken  belief  that  the  appellant  was  the  owner  of  the 
land;  that,  subject  to  his  life  estate,  the  water  lot  is  held  by 
him  in  trust  for  the  persons  entitled  to  the  remainder  in  the 
other  parcel  after  the  expiration  of  the  life  estate ; and  he  sub- 
mits that,  as  he  is  not  in  a position  to  convey  the  demised  land 
for  an  estate  in  fee  simple,  specific  performance  should  not  be 
ordered. 

By  the  judgment  in  appeal  it  is  declared  and  adjudged 
that  “the  agreement  dated  the  2nd  day  of  February,  1903,  in 
the  pleadings  mentioned,  is  a binding  contract  between  the 
plaintiff  company  and  the  defendant  for  the  sale  by  the  defend- 
ant to  the  plaintiff  company  of  the  lands  and  premises  in  the 
pleadings  mentioned,  for  the  price  or  sum  of  $22,000,  and  that 
the  same  ought,  in  so  far  as  possible,  to  be  specifically  performed 
and  carried  into  effect ; ’ ’ and,  after  reciting  the  ^admission  of 
the  defendant  by  his  counsel  that  “the  defendant  is  unable  to 
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convey  the  whole  of  the  said  land  in  fee  simple,”  and  that  it 
appears  “that  he  is  able  to  convey  the  water  lots  covered  by 
the  said  agreement  in  fee  simple  and  an  estate  for  the  life  of 
the  defendant  in  the  residue  of  the  said  lands,”  it  is  declared 
and  adjudged  that  “the  plaintiff  company  is  entitled  to  have  the 
said  contract  specifically  performed  by  the  defendant  so  far 
as  he  is  able  to  perform  the  same,  and  to  an  abatement  in  the 
purchase-money  for  the  difference  in  value  of  an  estate  in  fee 
simple  and  an  estate  for  the  life  of  the  defendant,  in  respect 
of  as  much  of  the  said  land  as  the  defendant  is  not  able  to  con- 
vey for  the  term  of  his  life  (sic),  and  also  to  the  damages  which 
the  plaintiff  company  may  suffer  by  reason  of  such  breach  of 
contract  over  and  above  the  difference  in  value  of  an  estate  in 
fee  simple  and  for  the  life  of  the  defendant ; ’ ’ and  a reference 
is  directed  to  take  an  account  of  what  is  due  to  the  defendant 
in  respect  of  the  purchase-money  and  interest,  and  also  what 
sum  the  plaintiff  company  is  entitled  to  be  allowed  by  way  of 
abatement  “from  the  said  purchase-money,  having  regard  to  the 
declarations  aforesaid;”  and  the  appellant  is  ordered  to  pay 
the  costs  of  the  action  down  to  and  inclusive  of  judgment,  and 
it  is  also  ordered  that  they  be  deducted  from  the  purchase- 
money.  Further  directions  and  the  question  of  subsequent 
costs  are  reserved  until  after  the  report. 

It  will  be  observed  that  the  reference  directed  by  the  judg- 
ment does  not  extend  to  ascertaining  the  damages  to  which 
the  respondent  is  declared  to  be  entitled  by  reason  of  the 
breach  of  the  contract.  It  may  be,  however,  that,  if  the  judg- 
ment stands,  the  respondent  may  be  entitled  to  have  a reference 
on  that  point  directed  when  the  action  is  heard  on  further 
directions. 

Upon  the  argument  of  the  appeal  it  was  contended  by 
counsel  for  the  appellant  that  specific  performance  to  the  ex- 
tent to  which  it  has  been  adjudged  ought  not  to  have  been 
awarded,  because : — 

(1)  It  was  not  in  the  contemplation  of  the  parties,  when 
the  lease  was  made,  that  anything  but  the  whole  of  the  land 
should  be  sold;  and  that,  as  it  is  impossible  for  the  appellant 
to  convey  anything  but  his  life  estate  and  such  interest  as  he  has 
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in  the  water  lot,  the  contract  should  have  been  held  to  have  been 
entered  into  owing  to  a mutual  mistake  as  to  the  nature  of  the 
title  of  the  appellant,  and  it  would  be  inequitable  to  compel 
him  to  convey  the  water  lot  and  his  life  interest  in  the  devised 
land  and  to  make  an  abatement  of  the  purchase-money  to  the 
extent  of  the  proportion  of  it  which  is  attributable  to  the  estate 
in  remainder  in  fee  which  is  vested  in  his  children,  and  still 
more  inequitable  to  require  him  to  compensate  the  respondent 
for  the  loss  it  may  have  sustained  by  not  being  able  to  acquire 
the  whole  of  the  land  which  was  the  subject  of  the  contract  of 
sale. 

(2)  The  effect  of  the  judgment  will  be  to  cause  injury  to 
those  entitled  in  remainder  to  the  devised  land. 

(3)  The  effect  of  it  will  be  to  require  the  appellant  to  com- 
mit a breach  of  trust  by  conveying  the  water  lot  for  an  estate 
in  fee  simple. 

The  appellant  also  contends  that  damages  should  not  have 
been  awarded ; that  the  only  damages  to  which  the  respondent  is 
entitled  are  the  costs  of  investigating  the  title  ; and  that  dam- 
ages beyond  this  are  recoverable  only  where  there  has  been 
fraud  or  misrepresentation,  and  then  only  in  an  action  of  deceit ; 
and  that,  at  all  events,  where  specific  performance  as  to  part, 
with  an  abatement,  is  ordered,  the  purchaser  is  not  entitled 
to  any  damages. 

Ordinarily,  where  the  vendor  is  unable  to  convey  the  whole 
of  the  land  which  he  has  contracted  to  sell,  the  purchaser  has 
two  courses  open  to  him:  either  to  refuse  to  complete  the  pur- 
chase, in  which  case  he  may  sue  for  damages ; or  to  require  the 
vendor  to  convey  that  to  which  he  can  make  title  and  to 
submit  to  a proportionate  reduction  or  abatement  of  the  pur- 
chase-money in  respect  of  the  remainder  of  the  land. 

Where  a purchaser  takes  the  first  of  these  courses,  if  the 
inability  of  the  vendor  to  perform  his  contract  is  due  to  want 
of  title  or  a defect  in  title,  the  rule  is  that  the  damages  recover- 
able for  the  breach  of  contract  are  limited  to  the  expenses  the 
purchaser  has  incurred.  This  rule  is  without  exception,  and 
applies  even  where  the  vendor  enters  into  the  contract  knowing 
that  he  has  no  title  to  the  land  nor  any  means  of  obtaining  it, 
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though  in  that  case  the  purchaser  may  have  a remedy  by  action 
of  deceit:  Badn  v.  Fothergill,  L.R.  7 H.L.  158. 

No  doubt,  the  principle  of  that  case  has  application  only 
where  the  contract  remains  executory;  and  it  is  not  applicable 
where  the  vendor,  to  save  himself  trouble  or  moderate  expense, 
or  from  mere  caprice,  absolutely  refuses  or  wilfully  neglects 
to  perform  to  the  best  of  his  ability  his  part  of  the  contract: 
per  Street,  J.,  in  Rankin  v.  Sterling  (1902),  3 O.L.R.  646,  651, 
citing  Engel  v.  Fitch  (1868),  L.R.  3 Q.B.  314,  (1869)  L.R.  4 Q.B. 
659  ; Williams  v.  Glenton  (1866),  L.R.  1 Ch.  200,  209  ; and  Day  v. 
Singleton,  [1899]  2 Ch.  320,  332-3. 

The  rule  applicable  where  the  other  course  is  taken  is 
nowhere,  as  far  as  I am  aware,  more  clearly,  or,  as  I think,  more 
correctly,  stated  than  in  the  following  passage  from  the  Cyclo- 
paedia of  Law  and  Procedure,  vol.  36,  p.  740:  “ Although  the 
purchaser  cannot  have  a partial  interest  forced  upon  him,  yet 
if  he  entered  into  the  contract  in  ignorance  of  the  vendor’s 
incapacity  to  give  him  the  whole,  he  is  generally  entitled  to 
have  the  contract  specifically  performed  as  far  as  the  vendor 
is  able,  and  to  have  an  abatement  out  of  the  purchase-money 
for  any  deficiency  in  title,  quantity,  or  quality  of  the  estate.” 
“This  is  not,”  it  is  said,  “making  a new  contract  for  the 
parties,  since  the  vendor  is  not  compelled  to  convey  anything 
which  he  did  not  agree  to  convey,  and  the  vendee  pays  for  what 
he  gets  according  to  the  rate  established  by  the  agreement.” 

At  p.  742  of  the  same  volume  it  is  said  that,  “if  the  pur- 
chaser at  the  time  of  entering  into  the  contract  was  aware  of 
the  defect  in  the  vendor’s  interest  or  title,  or  deficiency  in  the 
subject-matter,  he  is  not,  on  suing  for  specific  performance, 
entitled  to  any  compensation  or  abatement  of  price;”  and 
Barker  v.  Cox  (1876),  4 Ch.D.  464,  is  treated  as  “an  exceptional 
case,  where  enforcement  of  the  rule  would  have  been  a great  in- 
justice to  the  vendee:”  note  78  (England),  p.  743:  though  it 
is  cited  in  Fry  on  Specific  Performance  of  Contracts,  5th  ed., 
sec.  1266,  as  authority  for  the  statement  that,  “even  if  the 
purchaser  has  from  the  first  been  aware  of  the  state  of  the 
title,  that  circumstance  will  not  necessarily  exclude  him  from 
the  benefit  of  the  principle  under  consideration”  ( i.e that 
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stated  in  sec.  1257,  which  is:  "Although,  as  a general  rule, 
where  the  vendor  has  not  substantially  the  whole  interest  he 
has  contracted  to  sell,  he  . . . cannot  enforce  the  contract 

against  the  purchaser,  yet  the  purchaser  can  insist  on  having  all 
that  the  vendor  can  convey,  with  a compensation  for  the  differ- 
ence. ”) 

The  statement  quoted  from  p.  742  of  vol.  36  of  the  Cyclo- 
paedia of  Law  and  Procedure,  is  supported  by  the  high  auth- 
ority of  Lord  Hatherley,  L.C.,  in  Castle  v.  Wilkinson  (1870), 
L.R.  5 Ch.  534,  536,  and  is  treated  by  him  as  settled  law;  and 
sanction  for  it  is  to  be  found  in  the  opinions  of  Judges  recorded 
in  several  reported  cases. 

In  the  circumstances  of  the  case  at  bar,  it  is  immaterial 
whether  the  rule  be  or  be  not  subject  to  the  qualification  that 
the  purchaser  at  the  time  of  entering  into  the  contract  was 
ignorant  of  the  defect;  for,  in  my  opinion,  for  the  purpose  of 
the  application  of  the  rule,  the  time  of  the  respondent’s  enter- 
ing into  the  contract  was  the  date  of  the  lease,  and  not  the 

date  of  the  notice  of  the  intention  to  purchase,  though,  no 
doubt,  that  was  the  day  upon  which  the  contract  to  purchase 
became  complete ; for  it  is  common  ground  that,  when  the  lease 
was  executed,  both  parties  believed  that  the  appellant  was  the 
owner  in  fee  simple  of  the  land. 

I am,  therefore,  of  opinion  that,  subject  to  what  I shall 
say  later  on  as  to  the  other  objections  to  the  application  of 
the  rule,  the  case  at  bar  falls  within  it,  and  the  respondent 

is  entitled  to  require  the  appellant  to  convey  as  much  as  he 

can  and  to  submit  to  an  abatement  of  the  purchase-money. 

I confess  that  I do  not  understand,  either  from  the  reasons 
for  judgment  of  the  learned  Judge  or  from  the  formal  judgment 
as  settled,  upon  what  principle  the  calculation  as  to  the  abate- 
ment to  be  allowed  is  to  be  made.  The  proper  method  is  that 
indicated  in  the  quotation  I have  made  from  the  Cyclopaedia, 
that  by  which  the  respondent  will  pay  for  what  he  gets  accord- 
ing to  the  rate  established  by  the  agreement,  or,  in  other  words, 
by  the  purchase-price. 

In  the  simple  case  of  a vendor  contracting  to  sell  parcels 
A and  B,  and  being  unable  to  convey  parcel  A,  the  propor- 
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tionate  part  of  the  purchase-price  attributable  to  that  parcel 
would  he  the  amount  by  which  the  purchase-price  would  be 
abated.  In  <a  more  complicated  case,  such  as  that  at  bar  is  said 
to  he,  where  the  vendor  is  the  owner  in  fee  simple  of  parcel 
A,  and  has  only  a limited  interest,  such  as  a life  interest  or 
an  estate  pur  autre  vie  in  parcel  B,  having  ascertained  the  pro- 
portionate part  of  the  purchase-price  attributable  to  that  parcel, 
it  will  be  necessary  to  ascertain  the  difference  in  value  between 
the  limited  estate  and  the  estate  in  fee  simple  in  parcel  B,  on 
the  basis  of  the  proportionate  part  of  the  purchase-price  attri- 
butable to  it;  and  the  difference  will  be  the  sum  by  which  the 
purchase-price  is  to  be  abated.  The  mode  in  which  the  amount 
of  the  compensation  in  Powell  v.  Elliott  (1875),  L.R.  10  Ch. 
424,  was  ascertained,  was  in  accordance  with  this  principle.  If 
the  judgment  is  to  stand,  it  should  be  varied  by  substituting 
for  the  declaration  as  to  the  abatement  a declaration  in  accord- 
ance with  the  opinion  I have  just  expressed. 

It  is,  I think,  clear,  upon  principle,  that  a purchaser  who 
elects  to  take  what  the  vendor  can  convey,  with  an  abatement 
of  the  purchase-money  for  a deficiency  in  title,  quantity,  or 
quality  of  the  estate,  is  not  entitled  to  anything  beyond  that. 
He  is  not  bound  to  take  what  the  vendor  can  give,  but  may 
rescind  the  contract  or  claim  damages  for  the  breach  of  it; 
and  what  he  in  effect  does  when  he  makes  his  election  is  to 
.agree  to  take  the  partial  performance,  with  the  abatement,  in 
lieu  of  the  rights  he  might  otherwise  have  arising  out  of  the 
contract  or  the  breach  of  it;  and  it  is  probably  for  that  reason 
that  the  rule  has  been  criticised  as  involving  the  making  of  a 
new  contract  for  the  parties. 

I do  not  find  this  stated  in  so  many  words  in  any  of  the  very 
many  cases  in  which  the  rule  has  been  applied,  but  in  none  of 
them  have  damages  in  addition  to  the  abatement  of  the  pur- 
chase-money been  awarded,  nor  have  they,  as  far  as  I have  been 
able  to  discover,  ever  been  claimed.  It  must,  I think,  have  been 
because  the  effect  of  the  election  is  what  I have  stated  it  to  be 
that  it  was  held  in  Horrocks  v.  Rigby  (1878),  9 Ch.  D.  180, 
that  the  purchaser  must  indemnify  the  vendor  against  the  mort- 
gage on  the  undivided  moiety  which  the  latter  was  ordered  to 
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convey.  In  that  case  two  persons  agreed  to  sell  the  residue  of 
a lease  for  a term  of  999  years,  subject  to  the  annual  chief  or 
ground  rent  of  £36  or  thereabouts,  and  also  subject  to  a mort- 
gage thereon  for  £400  and  other  incumbrances,  if  any.  One  of 
them  was  entitled  to  a moiety  of  the  term,  subject  to  a mortgage 
of  it,  and  not  of  the  entirety,  for  £400,  on  which  there  re- 
mained due  at  the  date  of  the  contract  to  Clarke,  the  mort- 
gagee, £240 ; and  the  other  had  no  interest ; and  the  purchaser 
claimed  to  enforce  against  the  owner  of  the  moiety  a conveyance 
of  it.  In  delivering  judgment,  Fry,  J.,  said  (pp.  183-4)  : “It 
appears  that  instead  of  the  entirety  of  the  property  being  sub- 
ject to  the  mortgage,  one  moiety  of  the  property  only  is  subject 
to  the  mortgage,  and  the  question  is,  what  is  the  effect  of 
that  as  to  the  purchase-money  which  would  be  payable  in  respect 
of  that  moiety.  Now,  taking  this  particular  case,  £200  being 
the  purchase-money  of  the  entirety  of  the  equity  of  redemption, 
£100  would  obviously  be  the  purchase-money  to  be  paid  to  Rigby 
for  his  moiety  if  there  were  no  incumbrances;  but  there  is  an 
incumbrance  on  that  moiety.  The  reason  of  the  case,  there- 
fore, requires  that  inasmuch  as  the  purchaser  can  get  only  the 
moiety  of  the  equity  of  redemption,  and  has  to  beam  not  the 
moiety,  but  the  entirety,  of  the  incumbrance,  that  the  one  moiety 
of  the  incumbrance  which  he  did  not  expect  to  bear  should  be 
set  off  against  the  purchase-money  which  he  did  expect  to  pay. 
The  result  is,  that  the  vendor,  by  representing  that  the  incum- 
brance was  upon  the  entirety  and  not  upon  the  moiety,  has 
cast  upon  the  moiety  an  amount  of  incumbrance  which  neither 
he  nor  the  purchaser  contemplated  falling  on  that  moiety.  But 
it  being  conceded  in  this  case  that  the  purchase-money  of  the 
moiety  was  £100,  and  that  the  mortgage  upon  that  moiety  ex- 
ceeds £200  by  more  than  £100,  it  follows  that  the  deduction,  so 
to  speak,  from  the  purchase-money  is  larger  than  the  purchase- 
money  itself,  and  that  no  sum  at  all  will  come  to  the  vendor 
Rigby.  Therefore,  all  I can  do  is  to  say  that,  in  my  judg- 
ment, the  plaintiff  is  entitled  to  a conveyance  of  Rigby ’s  moiety 
upon  entering  into  covenants  to  pay  the  rent,  and  to  perform  the 
covenants  in  the  original  lease,  and  to  pay  the  entire  mortgage 
money  and  interest  due  to  'Clarke,  and  to  indemnify  Rigby  in- 
respect of  those  liabilities.” 
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What  was  said  by  Sir  F.  H.  Jeune  at  the  end  of  his  reasons 
for  judgment  in  Day  v.  Singleton,  [1899]  2 €h.  320,  also  sup- 
ports the  view  I have  expressed  as  to  an  abatement  of  the  pur- 
chase-money. In  that  case  the  contract  was  for  the  sale  of  a 
leasehold  hotel,  subject  to  the  consent  of  the  lessor  being 
obtained  to  the  assignment  of  the  lease.  The  purchaser  was 
willing  to  take  an  assignment  of  the  lease  with  compensation 
for  the  loss  of  the  bar  in  connection  with  the  hotel,  to  the 
retention  of  which  by  the  purchaser  the  lessor  refused  to  con- 
sent. The  ground  upon  which  Sir  F.  H.  Jeune  based  his  judg- 
ment (p.  335)  was,  that  “the  defendant  is  liable  for  the  conse- 
quence of  his  conduct,  such  consequence  being  that  the  plaintiff 
lost,  not  the  hotel  with  the  bar,  but  a successful  result  to  his 
action — that  is  to  say,  a decree  for  specific  performance  with 
compensation.  ’ ’ 

To  give  to  the  purchaser  in  a case  such  as  this,  in  addition  to 
what  his  vendor  can  convey  with  an  abatement  of  the  purchase- 
money,  damages  for  not  geting  that  which  the  vendor  cannot 
convey,  would  be,  I think,  directly  contrary  to  what  was  decided 
in  Bain  v.  Fothergill.  If  he  had  elected  to  treat  the  contract 
as  broken  and  to  claim  damages  for  the  breach  of  it,  he  would 
be  entitled  to  recover  as  damages  only  the  costs  of  the  investi- 
gation of  the  title ; and  it  would  be  anomalous  indeed  if,  having 
elected  to  take  what  the  vendor  could  convey,  with  an  abatement 
of  the  purchase-money,  damages  for  the  breach  of  the  contract, 
in  so  far  as  it  was  not  performed,  were  to  be  assessed  on  a 
different  basis,  and  the  purchaser  were  to  be  entitled  to  recover 
for  the  loss  of  his  bargain. 

The  learned  trial  Judge  appears  to  have  been  of  opinion 
that  the  respondent  was  entitled,  in  addition  to  the  abatement 
of  the  purchase-money,  to  damages  for  the  breach  of  the  con- 
tract, because,  as  the  learned  Judge  was  induced  to  believe,  the 
appellant  might  by  a little  exertion  have  obtained  the  title 
and  carried  out  his  bargain,  'and  because,  after  the  discovery  in 
1908  of  the  defect  in  his  title,  and  notwithstanding  the  letters 
written  to  him  by  the  respondent,  to  which  I have  referred,  he 
“by  his  deliberate  and  continuous  silence  invited  and  encour- 
aged the  plaintiff  company  to  continue  its  improvements  and 
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expenditures  and  to  believe,  as  it  evidently  did  believe,  that  the 
defendant  would  be  able  to  and  would  in  fact  carry  out  his 
contract.  ’ ’ 

I am  unable  to  agree  with  this  view.  There  was  no  duty 
resting  upon  the  appellant  to  get  in  the  title  of  the  remainder- 
men; and,  therefore,  no  ground  upon  which  damages  could  be 
awarded  against  him  for  not  having  done  so.  No  doubt,  as  was 
said  in  Bain  v.  Fothergill,  L.R,  7 H.L.  158,  at  p.  209,  referring 
to  Engel  v.  Fitch  (supra)  : ‘'The  vendor  in  that  case  was  hound 
by  his  contract,  as  every  vendor  is  bound  by  his  contract,  to 
do  all  that  he  could  to  complete  the  conveyance.  Whenever 
it  is  a matter  of  conveyancing,  and  not  a matter  of  title,  it  is 
the  duty  of  the  vendor  to  do  everything  that  he  is  enabled  to 
do  by  force  of  his  own  interest,  and  also  of  the  interest  of 
others  whom  he  can  compel  to  concur  in  the  conveyance;”  and 
in  Bay  v.  Singleton  (supra),  the  plaintiff  was  entitled  to  the 
damages  which  were  awarded  to  him  because  of  his  vendor’s 
omission  to  do  his  best  to  procure  the  consent  of  the  lessor  to 
the  assignment  of  the  lease. 

In  the  case  at  bar  what  it  has  been  assumed  that  it  was  the 
duty  of  the  appellant  to  do  was  a matter  of  title,  and  not  a 
matter  of  conveyancing ; but,  if  it  had  been  a matter  of  convey- 
ancing, it  was  not  in  his  power  to  compel  the  remaindermen  to 
join  in  the  conveyance  to  the  respondent ; and  there  was,  there- 
fore, no  ground  upon  which  he  could  be  held  answerable  in 
damages  for  not  having  procured  them  to  join.  So  far  from  the 
inaction  of  the  appellant,  after  the  discovery  of  the  difficulty  in 
his  title  and  the  receipt  of  the  letter  in  reference  to  it,  being  a 
ground  for  awarding  damages  against  him,  the  law  is,  that  a 
purchaser  can  in  no  case  recover  damages  in  respect  of  anything 
he  has  incurred  since  he  discovered  the  defect  in  title : Mayne 
on  Damages,  8th  ed.,  p.  240. 

For  these  reasons,  I am  of  opinion  that  the  judgment  should 
be  varied  by  striking  out  the  declaration  that  the  respondent  is 
entitled  to  damages. 

There  remains  to  be  considered  the  question  whether,  in  the 
circumstances,  the  case  is  one  for  the  application  of  the  rule 
as  to  partial  performance  with  an  abatement  of  the  purchase- 
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money.  The  fact  that  the  'appellant,  when  he  made  the  lease, 
believed  himself  to  be  the  owner  of  the  land,  is  no  reason  for 
not  applying  it,  nor  is  the  fact  that  he  had  only  a life  estate 
in  a considerable  part  of  the  property  a reason.  Where,  how- 
ever, the  carrying  out  of  the  contract  would  involve  a breach  of 
trust  on  the  part  of  the  vendor,  he  will  not  be  required  speci- 
fically to  perform  it. 

I am  not  able  to  say  that  it  appears  on  the  material  before 
the  Court  that  the  conveyance  of  the  water  lot  would  involve 
a breach  of  trust  on  the  part  of  the  appellant,  though  the  evi- 
dence points  in  that  direction,  unless  the  remaindermen  are 
estopped  by  their  delay  and  apparent  acquiescence  from  im- 
peaching the  letters  patent  of  it.  If  the  judgment  stands,  and  the 
water  lot  is  conveyed,  the  conveyance  will  contain  covenants 
for  title  and  quiet  enjoyment;  and,  if  the  remaindermen  should 
hereafter  establish  their  title  to  the  lot,  the  appellant  would 
be  liable  in  damages  on  his  covenants.  I do  not  think  that  he 
should  be  subjected  by  the  judgment  to  that  risk;  and  the  proper 
course  to  be  taken,  in  the  circumstances,  is,  either  to  direct  an 
inquiry  into  the  title  of  the  water  lot,  or  to  retain  the  action  for 
six  months  in  order  to  enable  the  remaindermen,  if  so  advised, 
to  take  steps  to  establish  their  right;  and  the  case  may  be 
spoken  to  as  to  this  and  as  to  the  question  of  costs. 

It  may  seem  a hardship  that  the  rights  of  the  respondent 
should  be  limited  to  the  relief  to  which,  as  I have  indicated,  it 
is  entitled;  but  it  is  to  be  borne  in  mind  that  the  respondent 
had  the  same  opportunity  of  knowing  what  the  nature  of  the 
appellant’s  title  was  as  the  appellant  himself  had,  and  the 
loss  to  it  which  may  result  might  have  been  avoided  if  the  pre- 
caution had  been  taken  to  investigate  the  title  before  embarking 
upon  the  very  large  expenditures  which  have  been  made. 

I"  have  refrained  from  citing  all  of  the  numerous  cases  I 
have  examined  which,  in  my  opinion,  support  the  conclusion 
to  which  I have  come,  as  most  of  them  are  cited  in  Mayne  on 
Damages,  8th  ed.,  pp.  238-263,  where  a complete,  and,  I think, 
accurate,  exposition  of  the  law  as  to  the  damages  recoverable 
in  actions  such  as  this  will  be  found. 


Appeal  allowed  in  part. 
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Criminal  Law — Attempt  by  False  Pretences  to  Procure  Girl  for  Immoral 
Purpose — Criminal  Offence — Criminal  Code,  secs.  216,  571 — Convic- 
tion— Evidence. 

Section  571  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  makes  an  attempt 
to  commit  the  offences  mentioned  in  the  various  clauses  of  sec.  216  in 
which  an  attempt  is  not  dealt  with,  an  offence  punishable  as  sec.  571  pro- 
vides; although  in  other  clauses  an  attempt  is  expressly  mentioned. 

The  language  of  sec.  571  is  too  plain  to  admit  of  the  application  of 
the  rule  “ expressio  unius  exclusio  alterius.” 

A conviction  for  an  attempt  to  commit  the  offence  mentioned  in  clause 
(h)  of  sec.  216 — an  attempt  by  false  pretences  or  false  representations 
to  procure  a woman  or  girl  to  have  unlawful  carnal  connection — was 
upheld  upon  the  evidence. 

At  a sittings  of  the  County  Court  Judge’s  Criminal  Court 
in  and  for  the  County  of  York  holden  at  the  city  of  Toronto 
on  the  18th  September,  1913,  the  defendant,  Horace  Wing, 
was  charged  before  His  Honour  Edward  Morgan,  a Junior 
Judge  of  the  said  County  Court,  as  follows: — 

“For  that  he,  the  said  Horace  Wing,  in  the  month  of 
August,  1913,  at  the  city  of  Toronto,  did  unlawfully  by  false 
pretences  or  false  representation  attempt  to  procure  Minnie 
Wyatt,  not  being  a common  prostitute  or  of  known  immoral 
character,  to  have  unlawful  carnal  connection,  contrary  to  the 
Criminal  Code. 

“And  further  that  the  said  Horace  Wing,  at  the  time  and 
place  aforesaid,  did  unlawfully  by  false  pretences  attempt  to 
procure  Florence  Annie  White,  not  being  a common  prostitute 
or  of  known  immoral  character,  to  have  unlawful  carnal  con- 
nection, contrary  to  the  Criminal  Code.” 

The  learned  Judge,  after  hearing  the  evidence  adduced  by 
the  Crown  and  by  the  defendant,  found  the  defendant  ‘ ‘ guilty  ’ ’ 
upon  the  first  count;  but,  pursuant  to  sec.  1041  of  the  Criminal 
Code,  reserved  a case  for  the  opinion  of  the  Appellate  Division 
of  the  Supreme  Court  of  Ontario,  and  submitted  the  following 
questions  of  law  for  the  opinion  of  the  Court : — 

“1.  Was  I right  in  holding  that  an  indictment  would  lie 
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for  an  attempt  to  commit  the  offence  mentioned  in  clause  ( h ) 
of  sec.  216  of  the  , 'Criminal  Code  ?* 

“2.  Was  I right  in  holding  that,  under  clause  ( h ) aforesaid, 
‘by  false  pretences  or  false  representations,’  a conviction  could 
be  made  against  Horace  Wing,  the  defendant,  of  an  attempt  to 
procure  Minnie  Wyatt  to  commit  the  offence  mentioned  in  clause 

“3.  Was  I right  in  holding,  under  the  evidence  produced 
at  the  trial,  that  there  was  a false  pretence  or  false  representa- 
tion made  by  the  defendant  against  Minnie  Wyatt? 

“4.  Was  I right  in  holding  that,  although  no  false  pretence 
or  false  representation  was  made  to  attempt  to  procure  Florence 
Annie  White  to  commit  the  offence  mentioned  in  clause  ( h ), 
her  evidence  could  he  used  in  making  a conviction  against  the 
defendant  for  attempting  to  procure  Minnie  Wyatt  t:>  commit 
the  offence  mentioned  in  clause  (h)  ? 

“5.  Was  I right  in  holding  that,  under  the  first  count  in 
the  indictment  against  the  defendant,  he  could  be  found 
‘guilty,’  under  clause  (7t),  of  attempting  to  commit  the  offence 
therein  mentioned? 

“6.  On  the  above  grounds,  or  any  of  them,  should  there  be 
a new  trial,  or  should  the  conviction  be  quashed?” 

The  evidence  shewed  that  the  defendant  had  written  to 
the  girl  Minnie  Wyatt,  in  answer  to  an  advertisement  for 
a situation  published  on  her  behalf,  a letter  in  which  it  was 
stated  that  he  had  two  rooms;  that  he  desired  a girl  for  the 
purpose  of  the  business  he  was  carrying  on ; and  that  they  could 
live  in  those  rooms.  The  girl’s  parents  placed  the  letter  in 
the  hands  of  a police  officer,  who  sent  the  other  girl,  Florence 


*The  reference  is  to  the  Criminal  Code,  R.S.C.  1906,  ch.  146: 

“216.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years’  imprisonment  with  hard  labour,  who, — . . . 

(h)  by  false  pretences  or  false  representations  procures  any  woman  or 
girl,  not  being  a common  prostitute  or  of  known  immoral  character,  to 
have  any  unlawful  carnal  connection,  either  within  or  without  Canada. 

In  some  of  the  other  clauses  of  sec.  216,  describing  offences  similar  to 
that  described  in  clause  (h),  the  words  “procures,  or  attempts  to  procure,” 

are  used.  „ , TT  , 10 

By  the  Criminal  Code  Amendment  Act,  1913,  3 & 4 Geo.  V.  ch.  13,  a 
new  section  is  substituted  for  sec.  216.  Clause  ( j)  of  the  new  section, 
corresponding  to  clause  ( h ) of  the  old,  is  in  the  same  words,  omitting 
“not  being  a common  prostitute  or  of  known  immoral  character. 
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Annie  White,  to  the  defendant,  as  if  in  answer  to  his  letter. 
Minnie  Wyatt  did  not  see  the  defendant ; but  the  other  girl  did, 
assuming  the  name  of  Minnie  Wyatt,  and  gave  evidence  as  to 
what  he  said  and  did,  which  tended  to  shew  what  his  purpose 
was  in  writing  the  'letter. 

November  17.  The  case  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Leitch  J. 

J.  Tytler,  K.C.,  for  the  defendant,  argued,  first,  that  sec. 
216  of  the  Criminal  Code  was  complete  in  itself;  and  that, 
consequently,  sec.  571  could  not  be  invoked  to  make  an  offence 
of  an  attempt  to  commit  the  offence  mentioned  in  clause  (h) 
of  sec.  216,  since  sec.  216  itself  did  not  make  it  so.  The  rule 
“ expressio  unius  exclusio  alterius”  should  be  applied.  Since 
the  Legislature  had  provided  in  some  of  the  sub-sections  of  sec. 
216  that  an  attempt  should  constitute  an  offence  against  the 
section,  it  followed  that  in  the  cases  provided  for  by  the  other 
sub-sections,  the  operation  of  sec.  571  should  be  excluded. 
Secondly,  he  objected  that  there  was  not  sufficient  evidence  of  an 
attempt  to  procure,  within  the  meaning  of  the  statute.  There 
was  no  completed  attempt.  The  girl,  reading  the  letter,  must 
have  known  that  the  proposition  was  an  immoral  one,  and  con- 
sequently the  defendant  should  not  have  been  convicted : Regina 
v.  Mills  (1857),  7 -Cox  C.C.  263. 

E.  Bayly,  K.C.,  for  the  Crown,  was  called  upon  to  answer  the 
second  objection  only.  He  said  that  there  could  be  no  doubt 
as  to  the  defendant’s  object  in  writing  the  letter;  he  wanted  to 
get  the  girl  to  his  rooms  for  an  immoral  purpose.  There  were 
two  false  representations — one,  that  he  had  the  rooms,  and  the 
other,  that  he  wanted  the  girl  for  an  honest  purpose.  Experi- 
enced persons  might  see  an  improper  intention  lurking  in  the 
letter,  but  an  innocent  girl  would  not. 

Tytler,  in  reply. 

At  the  conclusion  of  the  argument,  the  judgment  of  the 
Court  was  delivered  by  Meredith,  C.J.O. : — We  think  that  these 
questions  should  be  answered  against  the  contention  of  the 
prisoner. 

It  is  clear,  we  think,  that  sec.  571  of  the  Criminal  Code 
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makes  an  attempt  to  commit  the  offences  mentioned  in  the 
various  clauses  of  sec.  216  in  which  an  attempt  is  not  dealt  with, 
an  offence  punishable  as  sec.  571  provides. 

The  language  of  that  section  is  plain:  "Every  one  who 
attempts  to  commit  any  indictable  offence  for  committing  which 
the  longest  'term  to  which  the  offender  can  be  sentenced  is  less 
"than  fourteen  years,  and  no  express  provision  is  made  by  law 
for  the  punishment  of  such  attempt,  is  guilty  of  an  indictable 
offence  and  liable  to  imprisonment  for  a term  equal  to  one-half 
of  the  longest  term  to  which  a person  committing  the  indictable 
offence  attempted  to  be  committed  may  be  sentenced.” 

The  only  ground  upon  which  it  can  plausibly  be  argued  that 
the  provisions  of  sec.  571  do  not  apply  would  be  the  applica- 
tion of  the  rule  " expressio  unius  exclusio  alterius,”  and  that 
having  provided  in  some  of  the  sub-sections  of  sec.  216  that  an 
attempt  shall  constitute  an  offence  against  the  section,  is  an 
indication  of  the  intention  of  the  Legislature  that  in  the  cases 
provided  for  by  the  other  sub-sections  the  Operation  of  sec.  571 
should  be  excluded. 

The  language  of  sec.  571  is  too  plain  to  admit  of  the  appli- 
cation of  the  rule;  and,  there  being  no  express  provision  in  the 
Act  for  the  punishment  of  a person  who  attempts  by  false  pre- 
tences or  false  representations  "to  procure  any  woman  or 
girl,  not  being  a common  prostitute  or  of  known  immoral  char- 
acter, to  have  any  unlawful  carnal  connection,  either  within  or 
without  Canada, 7 7 sec.  571  plainly  applies  to  the  attempt  to  com- 
mit that  offence. 

As  to  the  second  question — whether  or  not  there  was  evi- 
dence of  an  attempt  within  the  meaning  of  the  Act — we  think 
that  there  was  ample  evidence  to  justify  the  conclusion  that 
there  was  an  attempt.  It  is  manifest  from  the  evidence  that 
it  was  in  the  mind  of  the  prisoner  to  procure  girls  who  were 
seeking  employment  to  come  to  the  office,  or  the  place  where  he 
was  living,  for  the  purpose  of  his  having  carnal  connection  with 
them. 

The  prisoner  wrote  to  Minnie  Wyatt  a letter  answering 
an  advertisement  in  a newspaper,  seeking  employment  as  a 
stenographer.  In  pursuance  of  the  object  he  had  in  his  mind, 
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he  stated  in  the  letter  that  he  had  two  rooms  ; that  he  desired 
a girl  for  the  purposes  of  the  business  he  was  carrying  on — the 
real  estate  business — 'and  that  they  could  live  in  those  rooms. 

His  object,  no  doubt,  was  to  get  the  girl  there  with  the  hope 
of  making  her  his  concubine. 

It  is  said  that  there  was  no  completed  attempt.  It  seems 
to  us  that  it  was  just  the  same  as  if  he  had  gone  to  the  girl  and 
said  in  words  what  he  wrote  to  her.  There  was  the  false  pretence 
that  he  had  these  rooms.  And  there  was  also  the  false  pretence 
that  he  wanted  her  for  an  honest  purpose. 

It  may  be  that  an  experienced  person,  reading  the  letter, 
would  see  that  the  proposition  was  an  immoral  one,  but  we 
know  that  there  are  many  young  women  who  would  not  see  it, 
and  who  would,  unfortunately,  assume  that  they  were  wanted 
for  an  honest  purpose,  and  have  been  inveigled  into  the  net  set 
for  them;  might  be  tempted  and  might  fall. 

It  would  be  practically  to  wipe  out  the  provisions  of  the  law 
if  we  were  told  that  what  was  done  by  the  prisoner  did  not  con- 
stitute an  offence. 

The  questions  will  be  answered  against  the  prisoner  and  the 
conviction  affirmed. 
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[APPELLATE  DIVISION.] 

Haines  v.  Grand  Trunk  R.W.  Co. 

Railway — Passenger — Delivery  of  Ticket  to  Conductor — “Hat-check” — Fail- 
ure to  Produce — Expulsion  from  Train — Railway  Act  of  Canada,  1903, 
sec.  217 — By-laws  of  Company. 

The  plaintiff,  a passenger  on  a train  of  the  defendant  company,  having 
paid  his  fare  by  the  purchase  of  a ticket,  and  given  up  the  ticket  to 
the  conductor  of  the  train,  was  given  a “hat-check”  in  lieu  thereof,  and, 
when  asked  for  it,  did  not  produce  it,  and  was  put  off  the  train  by  the 
conductor: — 

Held,  that  the  non-production  of  the  “hat-check”  was  not  a refusal  of  the 
plaintiff  to  pay  his  fare,  within  the  meaning  of  sec.  217  of  the  Railway 
Act  of  Canada,  3 Edw.  VII.  ch.  58;  and  he  was  entitled  to  recover  dam- 
ages for  his  expulsion. 

Held,  also,  that  the  by-laws  of  the  company  did  not  extend  the  company’s 
right  beyorid  that  which  it  possessed  under  sec.  217. 

Grand  Trunk  R.W.  Co.  V.  Beaver  (1894),  22  S.C.R.  498,  distinguished. 
Butler  v.  Manchester  Sheffield  and  Lincolnshire  R.W.  Co.  (1888),  21  Q.B. 
D.  207,  followed. 

Appeal  by  (the  defendant  company  from  the  judgment  of  the 
Senior  Judge  of  the  County  Court  of  the  United  Counties  of 
Stormont,  Dundas,  and  Glengarry,  in  favour  of  the  plaintiff, 
on  the  verdict  of  a jury,  in  an  action  in  that  Court,  brought  to 
recover  damages  for  the  wrongful  expulsion  of  the  plaintiff  from 
a train  of  the  defendant  company  upon  which  he  was  travelling. 
The  plaintiff  gave  up  his  ticket  to  the  conductor,  and  received 
what  is  called  a “hat-check”  in  lieu  thereof.  When  asked  for 
this  later,  he  failed  to  produce  it,  and  was  put  off  the  train  by 
the  defendants’  servants.  The  jury  found  a general  verdict 
for  the  plaintiff,  and  assessed  his  damages  at  $250,  for  which 
sum  the  County  Court  Judge  directed  judgment  to  be  entered, 
with  costs. 

October  8 and  9.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Garrow,*  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellant  company,  referred 
to  the  Railway  Act  of  Canada,  3 Edw.  VII.  ch.  58,  sec.  217, 
and  Grand  Trunk  R.W.  Co.  v.  Beaver  (1894),  22  S.C.R.  498.  He 
argued  that  the  check  given  by  the  conductor  in  exchange  for 
a ticket  was  the  same  thing  as  a ticket,  referring  to  Elliott  on 
Railroads,  2nd  ed.,  vol.  4,  p.  421,  par.  1594;  p.  445,  par.  1602. 

*Gakrow,  J.A.,  being  ill,  took  no  part  in  the  judgment. 
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A ticket  or  a check  is  the  evidence  of  the  passenger’s  right  to 
travel,  and  it  is  immaterial  which  he  loses. 

G.  H.  Watson , K.C.,  for  the  plaintiff,  the  respondent,  argued, 
upon  the  evidence,  that  the  jury  had  in  effect  found  that  the 
conductor  had  the  plaintiff’s  ticket  in  his  pocket  at  the  time  of 
the  ejection.  There  is  no  understanding,  even,  between  the 
passenger  and  the  railway  company  or  the  conductor  as  to  the 
retention  or  giving  up  of  the  check ; hence,  when  the  passenger 
has  bought,  and  produced,  and  given  up  his  ticket,  his  part  of 
the  contract  has  been  fulfilled,  and  there  is  no  further  obliga- 
tion upon  him. 
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November  18.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.  J.O. : — This  is  an  appeal  by  the  defendant 
company  from  the  judgment  of  the  County  Court  of  the 
United  'Counties  of  Stormont,  Dundas,  and  Glengarry,  dated 
the  11th  June,  1913,  which  was  directed  to  be  entered  on  the 
verdict  of  the  jury,  after  the  trial  on  that  and  the  previous  day, 
before  the  Senior  Judge  of  that  Court. 

The  action  is  brought  to  recover  damages  for  the  wrongful 
expulsion  of  the  respondent  from  a train  of  the  appellant  com- 
pany upon  which  he  was  travelling  from  Guelph  to  Prescott  as 
a second-class  passenger. 

The  jury  found  a general  verdict  for  the  respondent,  and 
assessed  his  damages  at  $250,  for  which  sum  the  learned  Judge 
directed  that  judgment  should  be  entered. 

In  view  of  the  verdict  and  the  Judge’s  charge,  the  jury  must 
be  taken  to  have  found  that  the  respondent  was  travelling  upon 
a second-class  ticket  from  Guelph  to  Prescott  for  which  he  had 
paid;  that  half  of  this  ticket  was  given  up  to  the  conductor 
of  the  train  between  Guelph  and  Toronto,  and  the  remaining 
half  to  the  conductor  of  the  train  between  Toronto  and  Prescott ; 
and  that  (which  was  not  disputed  by  the  respondent),  when 
he  gave  up  his  ticket  to  the  last-named  conductor,  he  received 
a “hat-check,”  as  it  is  called;  but,  when  his  ticket  or  fare  was 
afterwards  demanded  by  the  conductor,  he  declined  to  pay  his 
fare,  because,  as  he  said,  he  had  already  paid  it,  and  was  unable 
to  produce  his  ticket,  because,  as  he  said,  he  had  already  given 
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it  up  to  the  conductor;  and,  when  his  hat-check  was  called  for, 
he  said  he  had  lost  it. 

The  hat-checks  are  used,  presumably,  for  the  convenience 
of  the  conductor,  to  enable  him  to  identify  the  passengers  whose 
tickets  he  has  taken  up,  and  more  easily  to  ascertain  the  stations 
from  which  they  are  booked,  and  possibly  also  for  the  con- 
venience of  the  passengers,  as  the  position  of  the  check,  which  is 
usually  placed  in  the  hat-band,  saves  them  the  trouble  of  being 
called  upon  to  exhibit  their  tickets  more  than  once. 

The  by-laws  of  the  appellant  company,  which  were  adduced 
in  evidence,  contain  no  provisions  as  to  the  use  of  hat-checks, 
nor  do  they  authorise  or  assume  to  authorise,  in  terms  at  all 
events,  the  conductor  to  expel  from  his  train  a passenger  to 
whom  a hat-check  has  been  given  in  exchange  for  his  ticket,  who 
does  not  produce  it  on  demand  of  the  conductor  or  pay  his  fare. 

The  provision  of  the  by-laws  which  deals  with  the  expulsion 
of  passengers  from  the  train  is,  that  ‘ ‘ whenever  and  so  often  as 
the  conductor  in  charge  of  any  train  requests  any  passenger 
to  produce  and  deliver  up  his  or  her  ticket,  such  person  shall 
comply  with  the  request,  or,  in  default  thereof,  shall  be  deemed 
to  be  a person  refusing  to  pay  his  fare  within  the  meaning  of 
section  217  of  the  Railway  Act  of  1903,  and  may  be  expelled 
from  and  put  out  of  the  train  as  therein  provided.  ’ ’ 

This  by-law  does  not  extend  the  right  of  the  appellant  com- 
pany beyond  that  which,  according  to  the  decision  of  the 
Supreme  Court  of  Canada  in  Grand  Trunk  R.W.  Co.  v.  Beaver , 
22  S.C.R.  498,  it  possesses  under  sec.  217.  It  was  held  in  that 
case  that  the  corresponding  section  of  the  Railway  Act  of 
1888  (sec.  248)  authorised  the  conductor  to  put  out  of  his 
train  a passenger,  although  he  had  paid  for  and  obtained  a 
ticket  entitling  him  to  be  a passenger,  if  he  refused  or  was 
unable  to  produce  and  deliver  up  the  ticket  on  the  demand  of 
the  conductor. 

Section  248  is  as  follows : ‘ 1 Every  passenger  who  refuses  to 
pay  his  fare  may,  by  the  conductor  of  the  train  and  the  train 
servants  of  the  company,  be  put  out  of  the  train,  with  his  bag- 
gage, at  any  usual  stopping-place,  or  near  any  dwelling-house, 
as  the  conductor  elects,  the  conductor  first  stopping  the  train 
and  using  no  unnecessary  force.” 
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It  was  contended  by  Mr.  McCarthy  that  it  was  the  duty  of  the 
respondent  to  produce  the  hat-check  which  he  had  received, 
when  required  by  the  conductor  to  do  so;  and  that,  as  he  was 
unable  to  produce  it  or  refused  to  do  so,  the  conductor  had 
authority,  under  sec.  217  and  the  by-laws,  to  put  him  out  of  the 
train ; that  the  check  was  but  a substitute  for  the  ticket,  and  that 
there  was  the  same  duty  resting  upon  the  passenger  with  respect 
to  it  as  he  was  under  with  regard  to  a ticket. 

There  are,  no  doubt,  decisions  of  American  Courts  which 
support  this  contention ; but,  so  far  as  they  rest  the  right  to 
expel  a passenger  upon  an  implied  term  of  the  contract  be- 
tween him  and  the  railway  company,  Butler  v.  Manchester 
Sheffield  and  Lincolnshire  B.W.  Co.  (1888),  21  Q.B.D.  207,  a 
decision  of  the  Court  of  Appeal,  is  opposed  to  that  view. 

The  view  of  the  Court  of  Appeal  in  that  case  was,  that  a 
passenger  who  has  paid  his  fare  and  obtained  a ticket  entitling 
him  to  be  carried  on  the  railway  cannot,  while  pursuing  his 
journey,  lawfully  be  put  out  of  the  train  because  he  is  unable  to 
produce  his  ticket  when  required  to  do  so  by  the  proper  officer 
of  the  company  or  to  pay  his  fare,  at  all  events  in  the  absence 
of  a by-law  of  the  company  authorising  that  to  be  done; 
and  doubts  were  expressed  by  one  member  of  the  Court  (Lord 
Esher,  M.R.)  as  to  the  power  of  a railway  company  to  pass 
such  a by-law;  and  that  it  has  not  that  power  was  decided  in 
Saunders  v.  South  Eastern  B.W.  'Co.  (1880),  5 Q.B.D.  456. 

The  Court  of  Appeal  (Osier,  J.A.,  dissenting)  in  Beaver 
v.  Grand  Trunk  B.W.  Co.  (1893),  20  A.R.  476,  had  held,  on  the 
authority  of  Butler  v.  Manchester  Sheffield  and  Lincolnshire 
B.W.  Co.,  that  the  expulsion  of  Beaver  from  the  train  was  un- 
lawful; and  the  ground  upon  which  the  Supreme  Court  pro- 
ceeded was,  not  that  that  case  had  been  wrongly  decided,  but 
that  the  power  which  was  wanting  in  that  case  was  supplied  by 
sec.  248  of  the  Railway  Act  of  1888. 

The  ratio  (decidendi  of  the  Beaver  case  was,  that,  “having 
regard  to  the  circumstances  and  condition  of  the  country  and 
the  ordinary  practice  of  railway  companies  . . . the  prac- 

tice being  for  passengers  to  pay  their  fares  to  the  conductors 
on  the  train  either  in  money  or  by  handing  to  him  a ticket 
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purchased  by  'the  passenger  before  entering  the  train,”*  sec. 
248  was  to  be  read  as  meaning  that,  if  a passenger  refuses  to 
pay  his  fare  either  in  money  or  by  exhibiting  and  delivering 
up  to  the  conductor  if  required  to  do  so  his  ticket,  the  power  of 
expulsion  from  the  train  might  be  exercised. 

We  are  asked  by  the  appellant  company’s  counsel  to  go  one 
step  further,  and  to  hold  that  the  non-production  of  the  hat- 
check  was  a refusal  of  the  respondent  to  pay  his  fare  within  the 
meaning  of  the  section ; hut  we  do  not  think  that  it  was.  The 
respondent  had  done  all  that  according  to  the  Beaver  case  he 
was  hound  to  do;  he  had  paid  his  fare  by  delivering  his  ticket 
to  the  conductor;  and  there  was,  therefore,  no  right  to  put 
him  out  of  the  train. 

The  appeal  should  be  dismissed  with  costs. 


1913 
Nov.  27. 


[MIDDLETON,  J.] 
Bannister  v.  Thompson. 


Husband  and  Wife — Enticement  of  Wife — Alienation  of  Affections — De- 
privation of  Consortium — Findings  of  Jury — Absence  of  Adultery — 
Right  of  Action. 

The  jury  having  found  in  favour  of  the  plaintiff  with  damages  upon  each 
of  two  separate  claims,  viz.,  ( 1 ) that  the  defendant  had  enticed  away 
the  plaintiff’s  wife  and  procured  her  to  absent  herself  unlawfully  without 
the  plaintiff’s  consent  for  long  intervals  from  the  house  and  society  of 
the  plaintiff,  and  (2)  that  the  defendant  by  his  wrongful  acts  had 
alienated  from  the  plaintiff  the  affections  of  his  wife,  and  deprived  the 
plaintiff  of  the  love,  services,  and  society  of  his  wife,  it  was  held,  that 
the  plaintiff  was  entitled  to  recover,  notwithstanding  that  the  wife  was 
still  residing  with  the  plaintiff  in  his  house,  and  that  adultery  had  not 
been  found,  either  expressly  or  as  included  in  the  wrongful  acts  at- 
tributed to  the  defendant. 

Distinction  between  the  action  of  enticement  and  the  action  of  criminal 
conversation  pointed  out. 

Dictum  of  Osler,  J.A.,  in  Lellis  v.  Lambert  (1897),  24  A.R.  653,  at  p. 
664,  dissented  from. 

Winsmore  v.  Greenbanh  (1745),  Willes  577,  and  Bailey  v.  King  (1900),  27 
A.R.  703,  followed. 

Action  for  enticing  away  the  plaintiff’s  wife  and  alienating 
her  affections. 

October  23.  The  action  was  tried  before  Middleton,  J.,  and 
a jury,  at  Hamilton. 

*Per  Gwynne,  J.,  22  S.C.R.  at  p.  503. 
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E.  F.  B.  Johnston , K.C.,  for  the  plaintiff. 

C.  W.  Bell 9 for  the  defendant. 

November  27.  Middleton,  J. : — The  plaintiff  alleges  that  the 
defendant  “enticed  away  from  him  his  wife,  Annie  Bannister, 
and  procured  her  to  absent  herself  unlawfully  without  his  con- 
sent for  long  intervals  from  the  house  and  society  of  the  plain- 
tiff,” and  further  alleges  that  the  defendant  “by  his  wrong- 
ful acts  has  alienated  from  the  plaintiff  the  affections  of  his  wife, 
Annie  Bannister,  and  deprived  the  plaintiff  of  the  love,  services, 
and  society  of  his  wife,  thus  destroying  the  peace  and  happiness 
of  his  household.  ’ ’ At  the  close  of  the  plaintiff ’s  case,  a motion 
was  made  for  a nonsuit,  upon  the  ground  that  it  appeared  that 
the  wife  was  still  residing  with  the  plaintiff  in  his  house,  and 
that  adultery  had  not  been  proved  and  was  in  fact  disavowed 
by  the  plaintiff.  I reserved  judgment  upon  this  motion,  and, 
after  evidence  had  been  given  on  behalf  of  the  defendant,  I sub- 
mitted two  questions  to  the  jury,  in  the  precise  words  of  the 
plaintiff’s  claim. 

The  jury  has  found  that  the  allegations  above  made  have 
been  established,  and  have  assessed  damages,  as  instructed, 
separately  upon  each  count,  allowing  $500  upon  the  first  head, 
and  $1,000  upon  the  second. 

During  the  course  of  the  argument,  it  was  suggested  that,  if 
necessary  for  the  maintenance  of  the  action,  the  jury  could 
find  upon  the  evidence  that  adultery  had  been  shewn ; and,  after 
all  the  evidence  was  in,  an  application  was  made  for  leave,  if 
necessary,  to  amend  by  charging  adultery.  In  view  of  this,  I 
decided  to  ask  the  jury  whether,  in  their  view,  adultery  had 
been  proved;  and  submitted  a third  question:  “Were  Thomp- 
son and  Annie  Bannister  guilty  of  adultery?”  The  jury  has 
answered  this,  “The  circumstances  looks  that  way.”  With 
nothing  more,  this  might  be  taken  as  a euphemistic  affirmative ; 
but  that  was  not  the  intention  of  the  jury;  for  they  stated  to 
me  that  they  were  unable  to  answer  the  question  either  in  the 
affirmative  or  negative,  and  asked  me  if  they  might  answer  it  in 
their  own  way,  as  otherwise  there  would  be  a disagreement.  So 
that,  if  necessary  to  establish  adultery,  it  must  be  taken  that 
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adultery  has  not  been  found,  either  expressly  or  as  included  in 
the  “wrongful  acts”  attributed  to  Thompson. 

The  defendant  is  a councillor  of  the  reorganised  Church  of 
Jesus  Christ  of  Latter  Day  Saints  for  the  Bishopric  of  Canada, 
and  is  a married  man. 

The  plaintiff  and  his  wife  had  not  lived  any  too  happily  for 
some  time,  yet  they  were  far  from  separation.  The  defendant 
wias  invited  to  stay  at  the  plaintiff’s  house,  and  did  stay,  part 
of  the  time  without  his  wife  and  part  of  the  time  with  her,  for  a 
considerable  period.  He  acquired  a malign  influence  over  the 
wife  of  the  plaintiff,  and  his  conduct  was  such  that  the  infer- 
ence that  he  was  guilty  of  adultery  is  almost  irresistible.  The 
jury  declined  to  draw  the  inference,  although  stating  that  the 
circumstances  all  point  in  that  direction. 

Without  any  doubt,  the  misconduct  of  the  defendant  has 
resulted  in  the  total  alienation  of  the  affection  of  the  wife  and 
the  wrecking  of  the  plaintiff’s  home. 

The  considerations  applicable  to  each  of  the  counts  differ, 
and  they  must  be  treated  separately. 

First  as  to  enticement.  The  wife,  while  living  under  her 
husband’s  roof,  had  entirely  ceased  to  discharge  any  wifely 
function.  She  slept  in  her  own  room,  locking  the  door.  She 
refused  to  speak  to  her  husband ; and  he  was  as  fully  deprived 
of  her  consortium  as  if  she  lived  in  a separate  building. 

It  is  said  that  this  constitutes  no  cause  of  action,  because 
the  defendant  himself  has  not  actually  received  her  to  his  own 
house.  I do  not  think  that  this  is  so.  It  is  not  the  fact  that 
the  woman  is  staying  with  her  paramour  that  constitutes  the 
wrong;  it  is  depriving  the  plaintiff  of  the  wife’s  consortium, 
which,  under  the  circumstances,  is  just  as  full  and  complete  as 
if  the  woman  had  been  forcibly  abducted. 

The  case  of  Marson  v.  Coulter  (1910),  3 Sask.  L.R.  485,  does 
not  support  the  defendant’s  contention.  What  was  there  dis- 
cussed was  the  question  whether  damages  for  crim.  con.  could 
be  recovered  in  the  Saskatchewan  Court.  The  Court  there  had 
the  same  jurisdiction  as  the  Courts  of  England  prior  to  1873; 
and,  as  the  action  for  crim.  con.  had  been  abolished  in  England 
prior  to  that  date,  the  Saskatchewan  Court,  it  was  held,  could 


XXIX.] 


ONTARIO  LAW  REPORTS. 


565 


not  entertain  the  action.  The  wife  had  been  enticed  away, 
and  it  was  sought  to  aggravate  the  damages  in  the  action  for 
the  enticement — for  which  an  action  would  lie — by  shewing 
adultery.  The  holding  was,  that  this  was  not  permissible,  and 
damages  were  awarded  limited  to  the  enticing  and  harbouring. 
The  argument  in  the  Saskatchewan  case  is  all  in  favour  of  the 
plaintiff,  for  the  action  is  held  to  be  properly  brought  for  the 
loss  of  the  comfort  and  society  of  the  wife,  resulting  from  the 
defendant ’s  misconduct. 

Upon  the  other  branch  of  the  case  in  hand,  the  defendant’s 
contention  is  based  upon  the  dictum  of  Osier,  J.A.,  in  Lellis  v. 
Lambert  (1897),  24  A.R.  653,  where  he  says  at  p.  664 : “ The  loss 
of  a wife’s  affections  not  brought  about  by  some  act  on  the  de- 
fendant’s part  which  necessarily  caused  or  involved  the  loss  of 
her  consortium , never  gave  a cause  of  action  to  the  husband. 
His  wife  might  permit  an  admirer  to  pay  her  attentions,  fre- 
quent her  society,  visit  at  her  home,  spend  his  money  upon  her, 
and  by  such  means  alienate  her  affections  from  him,  resulting 
even  in  her  refusal  to  live  with  him,  and,  so  far  as  she  could 
bring  it  about,  in  the  breaking  up  of  his  home,  and  yet,  there 
being  no  adultery  and  no  ‘ procuring  and  enticing’  or  ‘harbour- 
ing and  secreting’  of  the  wife,  no  action  lay  at  the  suit  of  the 
husband  against  the  man.” 

This  statement  is  purely  obiter,  as  the  question  under  dis- 
cussion in  that  case  was  the  right  of  a wife  to  maintain  an 
action  for  the  alienation  of  the  husband’s  affections,  adultery 
being  charged. 

I find  myself  quite  unable  to  accept  this  statement  of  the 
law.  I think  the  case  of  Winsmore  v.  Greenbanh  (1745), 
Willes  577,  establishes  otherwise,  and  that  the  law  recognises 
the  right  of  the  husband  to  recover  damages  against  a defendant 
for  any  misconduct  which  deprives  the  plaintiff  of  the  love, 
services,  and  society  of  his  wife — to  use  the  words  of  this  plead- 
ing— commonly  called  consortium.  It  may  be  that  the  two  counts 
in  this  statement  are  really  an  alternative  description  of  the 
same  wrong,  and  that  the  view  already  expressed  sufficiently 
shews  the  plaintiff’s  right  to  recover. 
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I think  this  case  illustrates  the  distinction  between  the  action 
of  enticement  and  the  action  of  crim.  con.  To  maintain  the 
latter,  proof  of  adultery  is  essential,  and  (the  action  may  be 
maintained  even  though  there  has  been  no  consequent  loss 
of  the  wife’s  affections,  society,  and  services. 

As  put  by  Moss,  J.A.,  in  Bailey  v.  King  (1900),  27  A.R.  703, 
at  p.  712:  “It  has  long  been  the  law  that  if  a wife  is  separated 
from  her  husband  without  his  consent,  and  while  separate  is 
guilty  of  adultery,  the  adulterer  is  liable  to  the  husband.  This 
is  upon  the  ground  that  the  action  does  not  rest  upon  the 
deprivation  of  the  wife’s  affections,  society,  and  services,  though 
this  may  properly  be  -shewn  in  aggravation  of  the  damages, 
but  upon  the  injury  done  to  the  husband  by  the  defilement  of 
his  wife,  the  invasion  of  his  exclusive  right  to  marital  inter- 
course, and  the  consequences  resulting  therefrom.” 

In  the  same  case  Armour,  C.J.O.,  says  (p.  713)  : “The  cause 
of  action  for  enticing  away  a wife  is  essentially  different  from 
the  cause  of  action  for  criminal  conversation  with  a wife.  The 
former  is  brought,  on  the  assumption  of  the  wife’s  innocence, 
for  the  purpose  of  procuring  her  return  to  her  husband,  and 
for  damages  for  his  temporary  loss  of  consortium,  and  every 
day  she  is  procured  by  her  enticer  to  remain  away  from  her 
husband  a new  tort  is  committed  by  the  enticer.” 

Winsmore  v.  Greenback  is  not,  so  far  as  I can  ascertain, 
doubted  or  qualified.  It  is  everywhere  cited  as  authority.  It 
is  there  said,  (p.  581)  : “There  must  be  damnum  cum  injuria ; 
which  I admit.  I admit  likewise  the  consequence,  that  the  fact 
laid  down  before  per  quod  consortium  amisit  is  as  much  the  gist 
of  the  action  as  the  other ; for  though  it  should  be  laid  that  the 
plaintiff  lost  the  comfort  and  assistance  of  his  wife,  yet  if  the 
fact  that  is  laid  by  which  he  lost  it  be  a lawful  act,  no  action  can 
be  maintained.  By  injuria  is  meant  a tortious  act : it  need  not 
be  wilful  and  malicious;  for  though  it  be  accidental,  if  it  be 
tortious,  an  action  will  lie.  This  rule  therefore  being  ad- 
mitted, the  only  question  is  whether  any  such  injury  be  laid 
here.  ’ ’ 

An  unlawful  procuring,  it  is  said,  is  shewn  where  the  de- 
fendant persuades  the  wife  with  effect  to  do  an  unlawful  act,  this 
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rendering  it  unlawful  in  the  defendant ; for  ‘ ‘ every  moment 
that  a wife  continues  absent  from  her  husband  it  is  a new  tort, 
and  every  one  who  persuades  her  to  do  so  does  a new  injury  and 
cannot  but  know  it  to  be  so.  ’ ’ The  consequence  of  the  unlawful 
act  was  said  to  be  sufficiently  laid  when  it  was  alleged  that  by 
means  thereof  the  plaintiff  ‘ 4 lost  the  comfort  and  society  of  his 
wife  and  her  aid  and  assistance  in  his  domestic  affairs  and  the 
profit  and  advantage  he  would  and  ought  to  have  had  of  and 
from  her  estates.  ’ ’ 

In  Smith  v.  Kaye  (1904),  20  Times  L.R.  261,  Mr.  Justice 
Wright,  in  summing  up  in  a case  where  the  wife’s  relations  had, 
it  was  said,  unduly  interfered,  said:  “If  the  defendants  per- 
suaded her  to  leave,  or  induced  her  to  leave,  or  incited  her  to 
leave,  or  procured  her  leaving,  then  they  would  be  liable  . . . 

If  the  jury  thought  that  the  defendants  induced,  persuaded, 
or  incited  the  wife  to  leave  her  husband,  and  in  consequence  she 
did  leave,  they  must  give  such  damages  as  would  be  reasonable 
in  the  circumstances,  having  regard  to  some  extent  to  the  plain- 
tiff’s position  in  the  world  and  what  he  had  lost  by  being  de- 
prived of  the  society  of  his  wife.” 

I do  not  think  that  in  this  I am  deciding  anything  in  any 
way  in  conflict  with  the  decision  in  Quick  v.  Church  (1893),  23 
O.R.  262;  Bailey  v.  King,  27  A.R.  703;  and  Patterson  v.  Mac- 


The  judgment  will,  therefore,  be,  in  accordance  with  the  find- 
ings of  the  jury,  for  $1,500  damages,  and  costs 
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Re  City  of  Ottawa  and  Grey  Nuns. 

Assessment  and  Taxes — Exemptions — Land  and  Buildings — “ Seminary  of 
Learning ” — Application  of  Profits — Convent  and  School — “ Charitable 
Institution ” — Dominant  Use  of  Building — Sisters  of  Charity — Incor- 
porated Society — 12  Viet.  ch.  108 — 24  Viet.  ch.  116 — Assessment  Act, 
1904,  sec.  5,  pars.  3a,  9. 


The  respondents,  bearing  the  name  of  “The  Community,  General  Hospital, 
Alms  House,  and  Seminary  of  Learning  of  the  Sisters  of  Charity  at 
Ottawa,”  were  incorporated  by  12  Viet.  ch.  108,  amended  by  24  Viet, 
ch.  116,  and  were  assessed  in  respect  of  two  parcels  of  land  and  build- 
ings thereon,  in  the  city  of  Ottawa,  owned  by  them. 

In  the  buildings  erected  on  part  of  the  first  parcel,  a ladies’  boarding 
and  day  school  was  carried  on,  and  the  land  not  occupied  by  the  build- 
ings was  used  as  a play-ground  for  the  children  attending  the  school: — 
Held,  that  the  land  and  buildings  were  the  property  of  “a  seminary  of 
learning,”  and  were  “actually  used  and  occupied  by  such  seminary,” 
which  was  maintained  for  educational  purposes,  and  probably  also  for 
religious  purposes;  and  the  whole  profits  from  it  were  applied  to  phil- 
anthropic, religious,  or  educational  purposes  only;  for,  although  part 
of  the  profits  was  expended  for  the  food  and  clothing  of  members  of  the 
community,  it  was  by  these  members  that  the  religious,  charitable,  and 
educational  work  of  the  community  was  carried  on,  and  their  food  and 
clothing  was  practically  all  the  remuneration  they  received  for  their 
work;  and,  therefore,  this  property  was  exempt  from  taxation  under 
the  provisions  of  par.  3 a of  sec.  5 of  the  Assessment  Act,  1904,  as 
enacted  by  sub-sec.  2 of  sec.  1 of  the  amending  Act  of  1910. 

Upon  part  of  the  second  parcel  there  was  a convent  building,  which  was 
the  home  of  the  members  of  the  community,  and  in  it  or  from  it  were 
carried  on  or  directed  the  various  activities  of  the  community: — 

Held,  that  the  convent  was  “a  charitable  institution  conducted  on  philan- 
thropic principles  and  not  for  the  purposes  of  profit  or  gain,”  within  the 
meaning  of  par.  9 of  sec.  5 of  the  Assessment  Act,  1904,  and  so  exempt 
from  taxation. 

The  dominant  or  principal  use  of  the  building  being  for  charitable  pur- 
poses, the  boarding  of  pupils  attending  the  schools  carried  on  in  the 
convent  building,  if  not  itself  a charitable  work,  could  not  deprive  the 
institution  of  its  character  as  a charitable  institution. 

Salem  Lyceum  v.  City  of  Salem  (1891),  154  Mass.  15,  and  Phillips  Acad- 
emy Trustees  v.  Inhabitants  of  Andover  (1900),  175  Mass.  118,  approved. 
Re  Sisters  of  the  Congregation  of  Notre  Dame  and  City  of  Ottawa  (1912), 
3 O.W.N.  693,  distinguished. 

An  appeal  by  the  Corporation  of  the  City  of  Ottawa  from 
an  order  of  the  Ontario  Railway  and  Municipal  Board  allowing 
an  appeal  from  a decision  of  the  Court  of  Revision  for  the  City 
of  Ottawa  confirming  an  assessment  of  real  property  owned  by 
the  respondents,  a body  corporate  bearing  the  name  of  “The 
Community,  General  Hospital,  Alms  House,  and  Seminary  of 
Learning  of  the  Sisters  of  Charity  at  Ottawa.” 
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October  10.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Garrow,*  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley,  for  the  appellants,  referred  to  the  statute  in- 
corporating the  respondents,  12  Viet.  ch.  108,  sec.  2,  which 
shews  the  purposes  for  which  the  revenue  of  the  corporation 
may  be  applied.  The  corporation  exists  for  religious  and  edu- 
cational purposes,  and  the  Sisters  constitute  the  corporation. 
The  Sisters  carry  on  trade  and  manufactures,  such  as  em- 
broidery work  and  the  making  of  clothes.  It  is  not  in  fact  a 
seminary,  but  a teachers  ’ home.  He  referred  to  In  re  Davidson, 
Minty  v.  Bourne,  [1909]  1 Ch.  567,  on  the  question  of  the  divert- 
ing of  money  to  other  than  charitable  purposes. 

J.  T.  White,  on  the  same  side,  contended  that  the  house  was 
not  used  as  an  alms  house,  and  referred  to  the  definition  of 
“alms  house”  in  Cye.,  vol.  2,  p.  135. 

H.  M.  Mowat,  K.C.,  for  the  respondents,  argued  that  the 
word  “seminary”  must  apply  to  more  than  one  building.  While 
the  Sisters  must  live  in  community,  they  may  go  out  to  teach. 
The  Courts  should  not  be  too  nice  in  their  distinctions  as  to 
what  work  should  be  done,  where  the  work  is  of  a charitable 
nature:  City  of  Halifax  v.  Sisters  of  Charity  (1904),  40  N.S.R. 
481 ; People  ex  rel.  Board  of  Trustees  of  Mount;  Pleasant 
Academy  v.  Mezger  (1904),  90  N.Y.  Supp.  488. 

D.  J.  McDougal,  on  the  same  side,  argued  that  exemption 
statutes  should  be  construed  liberally : Wylie  v.  City  of  Montreal 
(1886),  12  S.C.R.  384,  per  Ritchie,  C.J.,  at  p.  389;  Les  Ecclesi- 
astiques  de  St.  Sulpice  de  Montreal  v.  City  of  Montreal  (1889), 
16  S.C.R.  399. 

Tilley,  in  reply,  referred  to  8 Viet.  ch.  99,  on  the  question  of 
the  purposes  of  incorporation;  also  to  Brenau  Association  v. 
Harbison  (1904),  120  Ga.  929. 

December  1.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  Corporation  of  the 
City  of  Ottawa  from  an  order  of  the  Ontario  Railway  and 
Municipal  Board,  dated  the  5th  March,  1912,  allowing  an  appeal 
from  the  Court  of  Revision  as  to  an  assessment  of  real  property 
in  the  city  of  Ottawa  owned  by  the  respondents. 

*Mr.  Justice  Garrow,  being  ill,  took  no  part  in  the  judgment. 
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The  respondents  are  a body  corporate  bearing  the  name  of 
“The  Community,  General  Hospital,  Alms  House,  and  Sem- 
inary of  Learning  of  the  Sisters  of  Charity  at  Ottawa,”  having 
been  incorporated  by  12  Viet.  ch.  108,  by  the  name  of  “La  Com- 
munaute  des  Reverendes  Soeurs  de  la  Charite.” 

The  preamble  to  this  Act  recites  that  an  association  bearing 
that  name  had  existed  for  several  years  at  Bytown,  and  had 
established  a hospital  for  the  reception  and  care  of  indigent  and 
infirm  persons  of  both  sexes,  and  of  orphans  of  both  sexes,  to 
whom  they  impart  a Christian  education  in  conformity  with 
their  condition  in  life ; and  beyond  this  recital  and  what  is 
provided  in  sec.  2 there  is  nothing  to  indicate  the  objects  for 
which  the  association  was  incorporated. 

Section  2 provides  that  the  ‘ 1 rents,  revenues,  issues  and  pro- 
fits of  all  property,  real  or  personal,  held  by  the  said  corpor- 
ation, shall  be  appropriated  and  applied  solely  to  the  main- 
tenance of  the  members  of  the  corporation,  the  construction  and 
repair  of  the  buildings  requisite  for  the  purposes  of  the  said  cor- 
poration, and  to  the  advancement  of  education,  and  the  pay- 
ment of  the  expenses  to  be  incurred  for  objects  legitimately 
connected  with  or  depending  on  the  purposes  aforesaid.” 

By  24  Viet.  ch.  116,  the  name  given  to  the  corporation  by  its 
Act  of  incorporation  was  changed  to  that  which  it  now  bears. 
The  preamble  of  this  Act  recites  that  the  corporation,  in  connec- 
tion with  the  hospital  established  under  the  Act  of  incorpor- 
ation, has,  ‘ ‘for  many  years  past,  conducted  a seminary  of  learn- 
ing, and  also  an  alms  house;”  and  that  the  petitioners  had 
prayed  “that  the  corporate  name  of  their  institution  should  be 
changed,  so  as  more  clearly  to  express  not  only  the  object  of  their 
original  association,  but  also  the  subsequent  additional  aug- 
mentations;” and  that  it  was  expedient  to  grant  their  prayer. 

The  land  as  to  which  the  questions  for  decision  have  arisen 
consists  of  different  parcels:  the  first  being  part  of  a block  in 
the  city  of  Ottawa  bounded  by  Rideau  street,  Cumberland  street, 
Besserer  street,  and  Water  street.  In  the  buildings  erected  on 
part  of  this  parcel,  a ladies  ’ boarding  and  day  school  is  carried 
on,  and  the  land  not  occupied  by  the  buildings  is  used  as  a play- 
ground for  the  pupils  attending  the  school.  This  property  is, 
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in  my  opinion,  exempt  from  taxation  under  the  provisions  of 
par.  3a  of  sec.  5 of  the  Assessment  Act,  1904,  as  enacted  by  sub- 
sec. 2 of  sec.  1 of  the  amending  Act  of  1910,  10  Edw.  VII. 
ch.  88. 

Paragraph  3a  provides  as  follows:  “3a.  The  buildings  and 
grounds  of,  and  attached  to,  or  otherwise  'bond  fide  used  in  con- 
nection with  and  for  the  purposes  of  every  seminary  of  learn- 
ing maintained  for  philanthropic,  religious,  or  educational  pur- 
poses, the  whole  profits  from  which  are  devoted  or  applied  to 
such  purposes  only,  but  such  grounds  and  buildings  shall  be 
exempt  only  while  actually  used  and  occupied  by  such  semin- 
ary.' 1 

That  this  land  and  the  buildings  on  it  are  and  were  the  pro- 
perty of  “a  seminary  of  learning,"  and  are  and  were  “actually 
used  and  occupied  by  such  seminary,"  and  that  it  was  and  is 
maintained  for  educational  purposes,  and  probably  also  for 
religious  purposes,  is  not  open  to  question;  but  it  was  argued 
that  the  whole  profits  from  it  were  not  devoted  or  applied  to 
philanthropic,  religious,  or  educational  purposes  only,  within 
the  meaning  of  par.  3a. 

In  my  opinion,  that  contention  is  not  well-founded.  The 
community  is  a religious  order,  and,  as  its  original  as  well  as 
its  present  name  imports,  consists  of  women  who  have  devoted 
their  lives  to  works  of  charity.  The  whole  income  of  the  com- 
munity is  devoted  to  works  of  charity — maintenance  of  its 
hospital  and  alms  house,  and  'the  advancement  of  education.  It 
is  true  that  part  of  the  income  is  expended  for  the  food  and 
clothing  of  members  of  the  community,  but  that  also  is  expended 
for  philanthropic,  religious,  or  educational  purposes,  for  it  is  by 
these  members  that  the  religious,  charitable,  and  educational 
work  of  the  commuity  is  carried  on,  and  their  food  and  clothing 
is  practically  all  the  remuneration  they  receive  for  the  work 
they  do.  The  profits  from  the  school  are,  therefore,  I think, 
clearly  devoted  to  one  or  other  of  the  purposes  mentioned  in  par. 
3a,  and  to  such  purposes  only. 

The  second  parcel  consists  of  203  feet  of  land  on  Cathcart 
street,  295  feet  on  Water  street,  and  290  feet  on  Sussex  street; 
and  is  composed  of  lots  1,  2,  3,  and  4,  and  the  west  one-third  of 
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lot  5 on  Water  street,  and  lots  1,  2,  3,  and  4,  and  the  west  quarter 
of  lot  5 south  of  'Cathcart  street.  Upon  part  of  this  parcel  there 
is  a convent  building,  which  is  the  home  of  the  members  of  the 
community,  and  in  it  or  from  it  are  carried  on  or  directed  the 
various  activities  of  the  community.  There  are  one  hundred 
and  eighty  members,  of  whom  ninety-eight  are  regular  sisters, 
twenty-four  lay  sisters,  and  fifty-eight  novices.  Forty-three  of 
them  teach  in  the  separate  schools  of  Ottawa,  and  nine  in  a 
separate  school  carried  on  in  the  convent  building,  and  six  give 
instruction  to  the  novitiates  in  the  building.  All  but  the  last- 
mentioned  are  paid  salaries  by  the  Separate  School  Board,  but 
what  they  receive  is  handed  over  to  and  used  by  the  community 
in  carrying  on  its  work.  One  room  on  the  ground-floor  is  used 
as  a sewing-room  by  the  St.  Elizabeth  Charity  organisation, 
composed  of  ladies  who  come  there  twice  a week,  except  during 
the  summer,  to  sew  for  charitable  purposes.  No  rent  is  paid 
for  the  sewing-room,  and  these  ladies  have  also  the  use  of  the 
chapel  and  the  community  room.  A few  of  the  rooms  are  used 
for  the  poor,  and  a large  room  is  used  for  distributing  what  the 
community  has  to  give  away.  There  is  in  the  building  a chapel, 
and  eleven  rooms  in  the  building  are  rented  to  the  Separate 
School  Board  of  the  City  of  Ottawa,  and  a separate  school  and 
bi-lingual  school  are  carried  on  in  these  rooms.  Three  of  the 
rooms  are  used  as  refectories  for  the  pupils  attending  these 
schools,  of  whom  forty- two  board  at  the  convent;  and  the  re- 
mainder of  the  building  is  used  for  carrying  on  the  work  of  the 
community,  which  includes  the  making  of  vestments  for  the 
priests,  artificial  flowers  and  other  articles  for  the  church,  and 
clothing  for  the  members  of  the  community;  and  printing  and 
bookbinding,  on  a small  scale  and  exclusively  for  the  use  of  the 
community,  is  done  in  the  building. 

The  part  of  the  building  rented  to  the  Separate  School  Board 
has  not  been  assessed,  and  no  question  as  to  it  arises  on  the 
appeal.  The  vacant  land  which  is  used  in  connection  with  the 
hospital  is  exempt  from  taxation,  the  hospital  being  admittedly 
exempt.  That  part  of  the  building  is  used  as  an  alms  house  is 
not,  I think,  open  to  question.  That  the  part  of  the  building 
used  as  a chapel  is  exempt  from  taxation  is  also  clear.  The  part 
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occupied  and  used  by  the  members  of  the  community  is  also, 

I think,  exempt,  for  the  reasons  I have  given  in  dealing  with  the 

first  (parcel.  The  convent  is,  in  my  opinion,  “ a charitable  insti-  RE  Oity  of 

...  Ottawa  and 

tution  conducted  on  philanthropic  principles  and  not  for  the  Grey  Nuns. 

purposes  of  profit  or  gain,”  within  the  meaning  of  par.  9 of  sec.  Meredith, 

5 of  the  Assessment  Act,  1904.  C‘J,0‘ 

The  objects  of  the  eommuity  are  the  dissemination  of  edu- 
cation, secular  and  religious,  the  care  of  the  sick  and  the  relief 
of  the  poor.  If  it  be  necessary,  as  contended  by  the  appellants, 
in  order  that  an  institution  may  be  properly  designated  a 
charitable  institution,  that  those  having  the  charge  of 
it  shall  devote  the  proceeds  derived  from  it  to  charitable 
purposes,  that  condition  is  met  in  the  case  of  this  community 
by  the  provisions  of  sec.  2 of  the  Act  of  incorporation  and  the 
amending  Act.  That  these  proceeds  may  be  applied  to  the  main- 
tenance of  the  members  of  the  corporation  is  not  inconsistent 
with  this  view,  for  the  members  of  the  community  are  the  in- 
struments by  which  the  charitable  work  I have  mentioned  is 
directed  and  carried  on. 

The  only  question  as  to  which  a doubt  might  arise  is  as  to 
the  boarding  of  the  pupils  attending  the  schools  which  are 
carried  on  in  the  convent  building.  That  is  but  a very  small 
part  of  the  work  of  the  community,  and,  for  the  purposes  of 
par.  9 of  sec.  5,  is,  I think,  immaterial,  as  the  dominant  or  prin- 
cipal use  of  the  building  is  for  charitable  purposes.  The  carry- 
ing on  of  that  part  of  the  work  of  the  community  may  be  in 
itself  charitable ; but,  if  not,  the  fact  that  it  is  carried  on  can- 
not deprive  the  institution  of  its  character  of  a charitable  insti- 
tution conducted  on  philanthropic  principles,  and  not  for  the 
purpose  of  profit  or  gain.  As  was  said  in  Salem  Lyceum  v. 

City  of  Salem  (1891),  154  Mass,  15,  17 : “If  the  principal  occu- 
pation is  . . . for  those  purposes”  ( i.e for  the  purposes 

for  which  the  plaintiff  was  incorporated),  “occasional  and  in- 
cidental use  for  other  purposes  might  not  render  it  liable  to 
taxation.”  This  statement  was  quoted  with  approval  by 
Morton,  J.,  in  delivering  the  judgment  of  the  Supreme  Judicial 
Court  of  Massachusetts,  Phillips  Academy  Trustees  v.  Inhabit- 
ants of  Andover  (1900),  175  Mass.  118,  at  p.  126,  who  spoke  of 
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it  as  ‘‘recognising  that  it  is  or  may  he  the  dominant  purpose 
which  gives  character  to  the  occupation ; ’ ’ and  in  that  view  I 
agree. 

This  conclusion  is  not  inconsistent  with  the  answers  of  the 
Court  of  Appeal  to  the  questions  stated  for  its  opinion  as  to  the 
liability  of  the  property  of  the  Sisters  of  the  Congregation  of 
Notre  Dame  to  taxation : lie  Sisters  of  the  Congregation  of 
Notre  Dame  and  City  of  Ottawa  (1912),  3 O.W.N.  693.  In  that 
case  the  question  arose  not  on  par.  9 but  on  par.  3a  of  sec.  5, 
which  has  application  to  seminaries  of  learning,  and  expressly 
provides  that  the  grounds  and  buildings  “shall  be  exempt  only 
while  used  and  occupied  by  such  seminary.  ” In  that  case  the 
view  of  the  Court  was  that  the  part  of  the  building  occupied  by 
pupils  attending  the  normal  schools,  and  who  were  not  pupils  of 
the  seminary,  was  not  exempt  from  taxation.  No  such  qualifica- 
tion is  contained  in  par.  9 ; and  that  decision  has,  therefore,  no 
application  to  the  questions  which  are  to  be  dealt  with  on  this 
appeal. 

For  these  reasons,  I am  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 


1913 


[APPELLATE  DIVISION.] 


Dec.  1. 


Ottawa  Young  Men's  Christian  Association  v.  City  of 

Ottawa. 


Assessment  and  Taxes — Exemption — Land  and  Buildings  of  Young  Men’s 
Christian  Association — 63  Viet.  ch.  140  (0.) — Construction — “Pur- 
poses”— “Object” — Supplying  Lodging  and  Meals  to  Members — Intra 
Vires — Ejusdem  Generis  Rule — “Occupation”  of  Buildings — Secs . 3,  10, 
and  11  of  Act — Jurisdiction  of  Court — Declaratory  Judgment — Resort 
to  Tribunals  Created  by  Assessment  Act. 

Held,  affirming  the  decision  of  a Divisional  Court  of  the  High  Court  of  Jus- 
tice, 20  O.L.R.  ,567,  upon  the  interpretation  of  63  Viet.  ch.  140  ( 0. ) , 
“An  Act  to  Incorporate  the  Ottawa  Young  Men’s  Christian  Association,” 
that  that  part  of  the  land  and  buildings  of  the  association  which  was 
used  for  bedrooms  or  for  the  purpose  of  lodging  or  the  giving  of  meals, 
was  not  liable  to  taxation;  and  that  the  land  and  buildings  were  not 
liable  to  taxation  in  the  year  1909,  the  year  in  which  the  association 
moved  from  their  old  building  into  the  buildings  in  question,  which  had 
been  in  course  of  construction  since  1907. 

Section  11  of  the  statute  does  not  mean  that  the  exemption  for  which  it 
provides  is  applicable  only  to  the  buildings  which  belonged  to  the  asso- 
ciation at  the  time  of  its  incorporation. 
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Even  if  “purposes”  in  sec.  11  is  synonymous  with  “object”  in  the  preamble 
and  sec.  3,  the  conclusion  of  the  Divisional  Court  was  right. 

Lodging  and  providing  meals  for  the  members  of  the  association  is  not 
ultra  vires.  The  powers  which  the  association  may  exercise  are  defined 
by  secs.  3 and  10;  and  the  ejusdem  generis  rule  is  not  to  be  applied  in 
determining  the  meaning  of  sec.  3. 

In  1909,  the  buildings  were  being  got  ready  for  the  transfer  to  them  of  the 
“headquarters”  of  the  association,  and  were  in  that  way  “occupied  by 
and  used  for  the  purposes  of  the  association,”  within  the  meaning  of  sec. 

11. 

Semble,  that,  as  the  Assessment  Act  now  provides  ample  machinery  for 
determining  such  questions  as  were  raised  in  this  action,  in  which  a 
declaratory  judgment  was  sought,  the  sole  resort  is  to  the  tribunals 
charged  by  the  Act  with  the  duty  of  determining  all  questions  of  assess- 
ment. 

Appeal  by  the  defendant  corporation  from  the  decision  and 
order  of  a Divisional  ‘Court  of  the  High  Court  of  Justice,  20 
O.L.R.  567. 

October  10.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Garrow,*  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley  and  J.  T.  White , for  the  appellant  corporation, 
referred  to  the  plaintiff  association’s  incorporating  Act,  63  Viet, 
ch.  140,  secs.  1,  3,  5,  10,  11.  The  association  makes  a revenue 
from  bedrooms  and  meals.  There  must  be  actual  use  to  consti- 
tute occupation:  The  Queen  v.  Assessment  Committee  of  St. 
Pancras  (1877),  2 Q.B.D.  581,  at  p.  588;  Wolfe  v.  Clerk  of  Sur- 
rey County  Council , [1905]  1 K.B.  439,  at  p.  450.  See  the 
Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  5,  sub-sec.  3 a,  which 
has  been  added  by  10  Edw.  VII.  ch.  88,  sec.  1,  sub-sec.  2.  The 
word  “purposes”  in  sec.  3 a is  not  to  be  distinguished  from 
“object:”  Lawless  v.  Sullivan  (1881),  6 App.  Cas.  373,  at  p. 
382;  Hadley  v.  Perks  (1866),  L.R.  1 Q.B.  444,  at  p.  457.  The 
exemption  provided  for  by  sec.  11  of  the  Act  of  incorporation 
applies  only  to  the  buildings  belonging  to  the  association  at  the 
time  of  the  incorporation,  and  the  land  on  which  they  were 
erected. 

J.  F.  Orde,  K.C.,  for  the  plaintiff  association,  the  respondent. 
There  are  two  issues  involved:  (1)  Had  the  appellant  corpor- 
ation the  right  to  assess  the  uncompleted  building  in  1909?  (2) 
Had  the  appellant  corporation  the  right  to  tax  the  bedrooms 

*Gabrow,  J.A.,  being  ill,  took  no  part  in  the  judgment. 
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in  1910?  [Meredith,  C.J.O.: — Should  not  the  building  have 
been  taxed  during  erection?  Nobody  was  assessed  as  occupant, 
but  the  association  as  owner.  The  new  building  was,  in  a 
sense,  not  occupied  till  the  old  building  was  given  up.] 
Occupation  does  not  involve  physical  possession,  or  possession 
to  the  exclusion  of  any  one  else:  Whittington  v.  C order  (1852), 
16  Jur.  (Pt.  1)  1034,  93  R.R.  896;  Liverpool  Corporation  v. 
Chorley  Union  Assessment  Committee,  [1913]  A.C.  197.  The 
building  is  being  completed  for  the  purposes  of  the  association. 
It  has  a right  by  its  charter  to  have  bedrooms. 

Tilley,  in  reply,  argued  that  the  statute  63  Yict.  ch.  140 
contemplated  both  occupation  and  use,  and  that  until  the  build- 
ing was  capable  of  occupation  and  use  it  should  not  be  exempted. 


December  1.  The  judgment  of  the  'Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  from 
an  order  of  a Divisional  Court  of  the  High  Court  of  Justice, 
dated  the  30th  March,  1910,  reversing  in  part  and  affirming 
in  part  the  judgment  of  Clute,  J.,  dated  the  7th  December, 
1900,  pronounced  at  the  trial  of  the  action  before  him,  sitting 
without  a jury,  at  Ottawa,  on  that  day : 20  O.L.R.  567. 

The  action  was  brought  for  the  purpose  of  obtaining  a 
declaration  that  certain  lands  and  buildings  of  the  respond- 
ent were  exempt  from  taxation  in  the  years  1909  and  1910. 
By  the  judgment  of  the  trial  Judge  it  was  declared  that  they 
were  exempt  from  taxation  in  the  year  1909,  and  the  appellant 
was  perpetually  restrained  from  levying  and  collecting  any 
taxes  in  respect  of  them  for  that  year,  and  it  was  also  declared 
that  so  much  of  the  lands  and  buildings  “as  is  or  may  be  used 
as  bedrooms,  sleeping  rooms,  dormitories,  or  for  the  purpose  of 
lodging  or  the  giving  of  meals,  is  not  exempt  from  assessment 
or  taxation,  and  the  said  portion  of  the  said  lands  and  build- 
ings shall  be  assessed  and  taxed  in  like  manner  as  other  lands 
and  buildings  in  the  said  city.” 

On  appeal  the  Divisional  Court  affirmed  this  judgment  as  to 
the  taxes  of  1909,  and  reversed  so  much  of  it  as  declared  that  a 
portion  of  the  lands  and  building  was  liable  to  assessment  and 
taxation,  and  the  appellant  now  appeals  from  the  order  of  the 
Divisional  Court. 
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Two  questions  are  raised  by  the  appeal : — 

(1)  Whether  that  part  of  the  land  and  buildings  of  the 
association  which  is  used  for  bedrooms,  sleeping  rooms,  or 
dormitories,  or  for  the  purpose  of  lodging  or  the  giving  of 
meals,  is  liable  to  taxation. 

(2)  Whether  the  land  and  buildings  were  liable  to  taxation 
in  the  year  1909. 

The  answers  to  these  questions  depend  upon  the  meaning  of 
the  Act  passed  in  the  63rd  year  of  the  reign  of  her  Majesty 
Queen  Victoria,  eh.  140,  intituled  “An  Act  to  Incorporate  The 
Ottawa  Young  Men’s  Christian  Association.”  The  preamble 
recites  that  “an  association  under  the  name  of  the  Ottawa 
Young  Men’s  Christian  Association  has  existed  for  several 
years  in  the  city  of  Ottawa,  having  for  its  object  the  improve- 
ment of  the  spiritual,  intellectual  and  social  condition  of  young 
men,  and  the  promotion  of  Christian  work  in  that  city,  and  is 
governed  by  a constitution  and  by-laws  which  have  received  the 
assent  of  the  members  of  the  said  association;”  and  it  also  re- 
cites that  the  members  of  the  association  have  by  petition  prayed 
to  be  incorporated,  and  that  it  is  expedient  to  grant  the  prayer 
of  the  petition. 

By  sec.  1 certain  named  persons  and  the  then  and  future 
members  of  the  “association”  are  created  a body  corporate  by 
the  name  of  “The  Ottawa  Young  Men’s  Christian  Association,” 
and  provision  is  made  as  to  the  extent  to  which  real  estate  in 
the  city  of  Ottawa  may  be  acquired  and  held  by  the  “corpor- 
ation. ’ ’ 

By  sec.  2 the  personal  property  of  the  “association”  is 
vested  in  the  “ corporation.  ” 

By  sec.  3 the  object  of  the  “corporation”  is  declared  to  be 
“the  spiritual,  mental,  social  and  physical  improvement  of 
young  men  by  the  maintenance  and  support  of  meetings,  lec- 
tures, classes,  reading  rooms,  library,  gymnasiums,  and  such 
other  means  as  may  from  time  to  time  be  determined  upon.” 

By  sec.  7 it  is  provided  that  “the  funds  of  ithe  said  corpor- 
ation shall  be  used  for  the  purposes  authorised  by  this  Act, 
and  nothing  herein  contained  shall  authorise  the  said  corpor- 
ation to  engage  in  business  of  trading  in  real  estate.” 
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By  sec.  8 the  real  estate  of  the  “corporation”  (sic)  is  vested 
in  the  “corporation,”  subject  to  existing  incumbrances,  and 
provision  is  made  that  it  shall  be  managed  and  controlled  by  a 
board  of  directors,  and  that  the  real  estate  is  not  to  be  liable 
for  future  debts  or  obligations,  unless  contracted  with  the  con- 
sent of  the  board  of  directors,  expressed  by  resolution  duly 
passed  and  recorded. 

Section  10  empowers  the  “corporation”  to  establish  a 
system  of  technical  education,  including  such  branches  of 
mechanical  science  and  the  development  of'  such  of  the  in- 
dustrial arts  as  the  board  of  directors  may  from  time  to  time 
determine. 

Section  11  provides  as  follows:  “The  buildings  of  the 
Young  Men’s  Christian  Association  of  the  City  of  Ottawa 
and  the  land  whereon  the  same  are  erected  shall,  so  long  as  the 
same  are  occupied  by  and  used  for  the  purposes  of  the  associ- 
ation, be  and  the  same  are  hereby  declared  to  be  exempt  from 
taxation.  ’ ’ 

The  provisions  of  secs.  4,  5,  6,  and  9 throw  no  light  upon  the 
questions  to  be  considered,  and  need  not  be  referred  to. 

When  the  “association”  was  incorporated,  it  was  possessed 
of  land  and  buildings  upon  and  in  which  its  work  was  carried 
on.  In  1906  the  respondent  purchased  another  site,  and  in 
1907  began  the  erection  upon  it  of  a new  building;  the  building 
was  not  completed  until  some  time  in  the  year  1909,  and  it  was 
not  until  that  year  that,  as  the  general  secretary  testified,  the 
new  building  was  made  the  “headquarters  of  the  association.” 
In  this  new  building  there  have  been  provided  nearly  one  hun- 
dred bedrooms,  which  are  let  to  and  occupied  by  members  of  the 
association,  and  meals  are  also  supplied  in  the  building  to 
members,  but  no  part  of  the  revenue  of  the  respondent  is  used  or 
applied  for  any  purpose  but  that  of  carrying  on  its  work. 

It  was  argued  by  Mr.  Tilley  that  the  exemption  for  which 
sec.  11  provides  is  applicable  only  to  the  buildings  which  be- 
longed to  the  association  at  the  time  of  its  incorporation,  and 
the  land  on  which  they  were  erected,  but  that  is  not,  in  my 
opinion,  the  meaning  of  the  section.  According  to  the  statu- 
tory canons  for  the  interpretation  of  Acts  of  the  Provincial 
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Legislature,  the  law  is  to  be  considered  as  'always  speaking, 
and,  so  used,  it  is  plain  that  the  application  of  sec.  11  is  not 
so  limited,  unless,  as  was  also  contended,  the  words  “the  build- 
ings of  the  Young  Men’s  (Christian  Association  of  the  City  of 
Ottawa”  require  that  that  meaning  should  be  given  to  the  sec- 
tion. It  was  argued  that  where  in  the  Act  the  association  be- 
fore its  incorporation  is  intended  to  be  referred  to,  it  is  called 
the  “association,”  and  where  the  incorporated  body  is  intended 
to  be  referred  to  it  is  called  the  “corporation.”  Doubtless  that 
is  the  case  in  most  of  the  sections,  but  it  is  not  so  in  the  8th 
section,  perhaps  owing  to  a mistake  of  the  draftsman ; nor  is  it 
in  the  4th  line  of  sec.  11,  where  “association”  is  used  to  desig- 
nate the  incorporated  body. 
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It  is  to  be  observed,  also,  that  it  is  not  the  buildings  of  the 
“association,”  but  “the  buildings  of  the  Young  Men’s  Christian 
Association  of  the  City  of  Ottawa,”  that  are  to  be  exempt 
from  taxation,  and  that  the  association  before  its  incorporation 
did  not,  and  the  incorporated  body  does  not,  bear  that  name. 
The  reason  of  the  thing  is  also,  I think,  against  the  interpre- 
tation contended  for.  If  it  were  the  proper  construction,  the 
result  of  the  association’s  outgrowing  its  then  quarters,  and 
abandoning  them  for  more  commodious  one,  would  be  that  it 
would  lose  its  exemption  altogether. 

In  the  Divisional  Court  the  meaning  of  the  words  “for  the 
purposes  of  the  association,”  in  sec.  11,  and  the  difference  be- 
tween the  meaning  of  the  word  “purposes”  and  that  of  the 
word  “object”  were  discussed. 

It  is  immaterial  for  the  purposes  of  the  first  question  whether 
the  view  of  the  Divisional  Court  was  or  was  not  correct;  for, 
even  if  the  words  as  used  in  the  Act  of  incorporation  are 
synonymous,  the  conclusion  of  the  Divisional  'Court  was,  in  my 
opinion,  right. 

If  the  contention  of  the  appellant  were  well-founded,  lodging 
and  providing  meals  for  the  members  of  the  association  is 
ultra  vires ; and  it  appears  to  me  quite  clear  that  it  is  not.  The 
powers  which  the  association  may  exercise  are  defined  by  secs.  3 
and  10 ; and,  in  my  opinion,  for  the  reasons  given  by  my  brother 
Riddell  in  the  Divisional  Court,  the  ejusdem  generis  rule  is  not 
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to  be  applied  in  determining  the  meaning  of  sec.  3.  The  sec- 
tion deals  with  two  matters:  (1)  the  objects  of  the  association; 
and  (2)  the  means  by  which  those  objects  are  to  be  attained. 
The  objects  are  the  spiritual,  mental,  social,  and  physical  im- 
provement of  young  men ; and  the  means  by  which  those  objects 
are  to  be  attained  are  the  maintenance  and  support  of  meetings, 
lectures,  classes,  reading  rooms,  library,  and  gymnasiums,  and 
such  other  means  as  may  from  time  to  time  be  determined 
upon ; in  other  words,  any  means  by  which  the  spiritual,  mental, 
social,  and  physical  improvement  of  young  men  may  be  ac- 
complished or  promoted;  and,  in  my  opinion,  the  section  is 
designed  to  give,  within  these  limits,  the  widest  latitude  to  the 
association  as  to  the  means  which  it  may  employ  to  that  end. 

So  far  from  there  being  any  ground  for  suspecting  that,  in 
providing  meals  and  lodgings  for  its  members,  the  association, 
under  the  cloak  of  carrying  on  its  work,  is  carrying  on  a busi- 
ness, the  evidence  shews  that  this  service  is  and  has  been  for 
some  years  a recognised  part  of  the  work  of  such  associations; 
and,  in  my  judgment,  it  is  an  important  factor  in  the  promo- 
tion at  least  of  the  social  and  physical,  if  not  also  of  the  spiritual 
and  mental,  improvement  of  the  members  who  avail  themselves 
of  the  privileges  it  affords  to  them. 

For  these  reasons,  I am  of  opinion  that  the  first  question 
should  be  answered  in  the  negative. 

The  second  question  presents  more  difficulty.  In  order  that 
the  buildings  and  land  shall  be  exempt  from  taxation  they 
must  be  “ occupied  by  and  used  for  the  purposes  of  the  asso- 
ciation. ” That  they  were  in  1909  used  for  the  purposes  of  the 
association  I have  no  doubt;  but  were  they  “occupied  by  the 
association”?  In  the  popular  sense  of  the  word  “occupied” 
they  were  unoccupied  until  the  buildings  were  made  the  “head- 
quarters” of  the  association;  but  that  would,  I think,  be  too 
narrow  a meaning  to  give  to  the  word  as  it  is  used  in  sec. 
11.  Occupation  does  not  necessarily  involve  residence ; an 
enclosed  field  used  in  connection  with  a residence  on  other 
land  would  not  be  unoccupied,  although  no  one  lived  there,  and 
I have  no  doubt  that  the  land  of  the  association  was  occupied 
by  it  within  the  meaning  of  sec.  11.  But  were  the  buildings 
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occupied  by  it?  They  were  being  used  for  the  purposes  of  the 
association,  as  I have  said — i.e.,  in  getting  them  ready  for  the 
transfer  to  them  of  the  “headquarters”  of  the  respondents — 
and,  upon  the  whole,  I have  come  to  the  conclusion  that  they 
were  also  in  that  way  occupied  by  the  association. 

For  these  reasons,  I would  affirm  the  judgment  of  the  Divi- 
sional Court  and  dismiss  the  appeal  with  costs. 

No  question  was  raised  as  to  the  right  of  the  respondent  to  a 
declaratory  judgment;  and,  therefore,  I have  not  considered 
whether  a proceeding  of  that  nature  is  proper  to  be  taken  for 
the  purpose  of  a determination  as  to  the  right  of  a municipal 
corporation  to  impose  taxes.  I must,  not,  however,  be  taken 
to  assent  to  the  proposition  that  such  a proceeding  is  a proper 
one.  The  Assessment  Act  now  provides  ample  machinery  for 
determining  such  questions,  and  I am  inclined  to  think  that 
relief  must  be  sought  from  the  tribunals  which  are  by  the  Act 
charged  with  the  duty  of  determining  all  questions  as  to  assess- 
ment, and  not  by  an  action  in  which  a declaratory  judgment  is 
sought.  The  inconvenience  which  may  result  from  the  latter 
course  being  taken  is  strikingly  exemplified  by  what  has  hap- 
pened in  this  case — a final  judgment  as  to  an  assessment  of  the 
year  1910  not  being  obtained  until  near  the  close  of  the  year 
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Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 


Dec.  1. 


Re  Ottawa  Young  Men’s  Christian  Association  and  City  op 

Ottawa. 


Assessment  and  Taxes — Exemption — Land  and  Buildings  of  Young  Men’s 

Christian  Association — 63  Viet.  ch.  140  (0.) — 10  Edw.  VII.  ch.  163, 

sec.  2 — Exception — Supplying  Lodging  and  Meals  to  Non-members — 

Order  of  Ontario  Railway  and  Municipal  Board — Appeal. 

The  conclusions  of  the  Court  in  this  case,  upon  appeal  from  the  decision 
of  the  Ontario  Railway  and  Municipal  Board  as  to  the  assessment  of 
the  association  for  the  year  1912,  were  the  same  as  in  the  action  between 
the  same  parties:  Ottawa  Young  Men’s  Christian  Association  v.  City  of 
Ottawa,  ante ; but  in  this  case  it  appeared,  in  addition,  that  lodging  and 
meals  were  supplied  to  members  of  other  associations  and  to  visiting 
friends  of  members,  they  being  regarded  as  “privileged  members:” — 
Held,  that  this  practice  did  not  disentitle  the  association  to  the  exemption 
provided  for  by  its  Act  of  incorporation;  and  there  is  nothing  in  the 
Act  to  limit  the  field  of  the  association’s  activities  to  members. 

The  effect  of  the  exception  in  sec.  2 of  10  Edw.  VII.  ch.  163,  which  amends 
the  association’s  Act  of  incorporation,  is  to  render  the  provision  as  to 
liability  to  assessment  and  taxation  nugatory. 

Appeal  by  the  'Corporation  of  the  City  of  Ottawa  from  an 
order  of  the  Ontario  Railway  and  Municipal  Board,  on  appeal 
from  the  Court  of  Revision  for  the  City  of  Ottawa,  declaring  the 
lands  and  buildings  of  the  association  exempt  from  taxation 
for  the  year  1912. 

October  10.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Garrow,*  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley  and  J.  T.  White,  for  the  appellant  corporation. 

J.  F.  Orde,  K.O.,  for  the  respondent  association. 

The  argument  was  the  same  as  in  the  preceding  case,  with 
an  additional  point  which  is  explained  in  the  judgment. 

December  1.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  'Corporation  of  the 
City  of  Ottawa  from  an  order  of  the  Ontario  Railway  and  Muni- 
cipal Board,  dated  the  28th  February,  1912. 

Unless  the  facts  which  were  brought  out  before  the  Board  as 
to  the  persons  to  whom  lodgings  and  meals  were  supplied  by 
the  respondent  make  the  conclusion  to  which  we  have  come  on 

*Garrow,  J.A.,  being  ill,  took  no  part  in  the  judgment. 
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the  appeal  in  the  action  between  the  parties  in  which  judgment 
has  just  been  given,  inapplicable,  this  appeal  fails. 

It  did  not  appear  from  the  evidence  given  at  the  trial  of  the 
action  that  any  but  members  of  the  association  were  provided 
with  lodgings  and  meals ; but,  upon  the  hearing  before  the 
Board,  it  was  shewn  that  members  of  other  associations  and 
occasionally  visiting  relatives  or  friends  of  members  were  ad- 
mitted to  these  privileges. 

It  is  clear,  I think,  that  this  practice  does  not  disentitle  the 
respondent  to  the  exemption  provided  for  by  its  Act  of  incorpora- 
tion. The  members  of  other  associations  who  were  admitted  to 
these  privileges  became  what  is  termed,  in  club  parlance,  privi- 
leged members,  and  therefore  members  for  the  time  being  of  the 
association,  but  not  having,  in  some  cases  at  least,  all  the  rights 
and  privileges  of  a full  member.  The  association  is  essentially 
a club,  and  its  practice  in  this  respect  does  not  differ  from  that 
of  clubs  generally. 

Apart  from  this  aspect  of  the  case,  I find  nothing  in  the  Act 
of  incorporation  which  limits  the  field  of  the  association’s 
activities  to  young  men  who  are  members  of  it;  but  that  which 
it  is  claimed  has  the  effect  of  disentitling  it  to  the  exemption  is, 
in  my  opinion,  well  within  the  powers  of  the  association. 

Section  2 of  10  Edw.  VII.  ch.  163,  which  amends  the  re- 
spondent’s Act  of  incorporation,  was  not,  as  far  as  I recollect, 
referred  to  on  the  argument.  The  effect  of  it  is  to  extend  the 
objects  of  the  association  as  defined  by  sec.  3 of  its  Act  of  incor- 
poration so  as  to  include  dormitories,  bedrooms,  and  lunch 
rooms;  but  it  is  provided  that  any  portion  of  the  buildings  and 
land  used  for  these  purposes  “ shall  be  subject  to  assessment  and 
taxation  for  municipal  purposes,  except  in  so  far  as  the  same 
may  be  decided  to  be  exempt  therefrom  in  the  action  now  pend- 
ing between  the  association  and  the  Corporation  of  the  City  of 
Ottawa.”  The  action  is  that  in  which  judgment  has  just  been 
given,  and  the  effect  of  the  exception  is,  therefore,  I think,  to 
render  the  provision  as  to  liability  to  assessment  and  taxation 
nugatory. 

The  appeal  fails,  and  should  be  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Rex  v.  Borin. 

Liquor  License  Act — Police  Magistrate’s  Conviction  for  Keeping  Liquor  for 
Sale  upon  Unlicensed  Premises — Boarding-house — Liquors  Owned  by 
Boarders — Liquor  License  Act,  sec.  Ill,  sub-sec.  2 (9  Edw.  VII.  ch.  82, 
sec.  27) — Having  Unreasonable  Quantity  of  Liquor  on  Premises — Ab- 
sence of  Evidence — Finding  of  Magistrate — Motion  to  Quash  Convic- 
tion— Affidavit — Admissibility — Failure  to  Take  Depositions  of  Wit- 
ness in  Manner  Prescribed  by  sec.  99  (9  Edw.  VII.  ch.  82,  sec.  19)  — 
Irregularities  in  Procedure  before  Magistrate — Materiality — Failure 
to  Follow  Statutory  Procedure — Objections — Absence  of  Prejudice. 

Upon  a motion  to  quash  the  conviction  of  the  defendant  by  a Police  Magis- 
trate for  keeping  liquor  for  sale  contrary  to  the  provisions  of  the  Liquor 
License  Act  and  amending  Acts,  there  was  evidence  of  two  dozen  bottles 
of  beer  being  found  in  the  defendant’s  boarding-house,  when  it  was 
searched  by  a license  inspector  and  police  constables;  but  the  defend- 
ant’s son  and  two  boarders  testified  that  the  beer  was  the  property  of 
these  boarders,  and  the  magistrate  did  not  discredit  that  story,  but  based 
his  conviction  on  the  assumption  that  it  was  true;  he  treated  the  mere 
fact  of  the  liquor  being  upon  the  premises  as  shewing  that  it  was 
had  by  her,  but  did  not  find  that  the  quantity  was  excessive: — 

Held,  that  the  provisions  of  sub-sec.  2 of  sec.  Ill  of  the  Liquor  License  Act, 
R.S.O.  1897,  ch.  245  (9  Edw.  VII.  ch.  82,  sec.  27),  relate  not  to  liquor 
which  is  upon  the  premises  of  a person,  not  being  a licensed  person,  who 
furnishes  food  or  lodging  to  lodgers  or  boarders,  but  to  liquor  which  such 
person  has  upon  the  premises;  and,  as  there  was  no  finding  or  evidence 
that  the  defendant  ever,  in  any  manner,  had  this  liquor,  or  that  it 
was  more  than  reasonably  might  be  supposed  to  be  intended  for  her  and 
her  family’s  use,  the  fact  that  it  was  upon  the  premises  was  not,  alone, 
sufficient  evidence  to  support  the  conviction. 

The  Magistrate  found,  secondly,  that,  besides  the  two  dozen  bottles  of  beer, 
there  were  six  dozen  of  ale,  two  quarts  of  whisky,  and  one  bottle  of  wine 
delivered  at  the  defendant’s  premises  on  the  same  day,  and  that  that  was 
an  unreasonable  amount.  The  only  evidence  to  support  this  finding  was 
that  of  a clerk  in  a liquor  store,  who  swore  before  the  magistrate  that 
the  liquor  mentioned  was  sent  to  the  defendant’s  house.  Upon  the 
motion  to  quash,  this  witness  made  an  affidavit  to  the  effect  that  he  did 
not  sell  or  deliver  the  liquor,  but  merely  wrapped  up  the  parcels  for  de- 
livery. This  liquor  was  not  found  upon  the  premises:  — 

Held,  having  regard  to  the  fact  that  the  depositions  of  the  witnesses  were 
not  taken  by  the  magistrate  in  the  manner  prescribed  by  sec.  99  of  the 
Liquor  License  Act,  as  enacted  by  9 Edw.  VII.  ch.  82,  sec.  19,  that  the 
affidavit  was  admissible;  and  that  there  was  no  reasonable  evidence  to 
support  the  finding  of  the  magistrate. 

Held,  therefore,  that  the  conviction  should  be  quashed  because  there  was 
no  reasonable  evidence  to  support  it. 

Effect  was  not  given  to  objections  based  upon  irregularities  in  the  pro- 
cedure before  the  magistrate,  the  defendant  not  having  objected  at  the 
time,  and  not  appearing  to  have  been  substantially  prejudiced  by  them, 
except  perhaps  in  the  manner  of  taking  the  evidence ; but  it  was  remarked 
that  there  should  be  no  substantial  departure  from  the  procedure  pre- 
scribed by  the  Legislature,  whether  “obligatory”  or  only  “directory,” 
and  that  the  irregularities  were  not  immaterial. 


Motion  toy  Pasquale  Borin,  the  defendant,  for  an  order 
quashing  her  conviction  by  a Police  Magistrate,  upon  the  in- 


XXIX.]  ONTARIO  LAW  REPORTS. 

formation  of  James  O’Brien,  for  keeping  liquor  for  sale  contrary 
to  the  provisions  of  the  Liqnor  License  Act,  R.S.O.  1897,  ch. 
245,  and  amending  Acts. 

November  21.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

R.  L.  McKinnon , for  the  applicant. 

J . R.  Cartwright,  K.O.,  for  the  Crown. 

December  1.  Meredith,  C.J.C.P. : — In  proceedings  such  as 
those  leading  up  to  this  motion,  there  should  be  no  substantial 
departure  from  the  methods  which  the  Legislature  has  pre- 
scribed; especially  in  those  cases  in  which  the  usual  right  of 
appeal  is  not  permitted:  there  should  be  no  such  departure  ir- 
respective of  any  question  whether  the  prescribed  procedure  be 
“obligatory”  or  only  “directory:”  in  every  case  it  should  be 
taken  for  granted  that  all  that  is  required  to  be  done  is  so  re- 
quired for  some  good  purpose ; and  it  should  always  be  borne  in 
mind  that  any  such  departure  may,  at  the  least,  lead  to  difficulty, 
delay,  and  expense  in  the  administration  of  justice. 

In  this  case  no  one  concerned  seems  to  have  made  any  effort 
to  follow  at  all  closely  that  procedure  which  the  Legislature 
has  plainly  said  should  be  taken : much  laxity  on  all  hands  was 
permitted:  the  accused  was  charged  with  a double  offence, 
keeping  liquor  for  sale  and  selling  it,  but  apparently  without 
objection:  the  plain  provisions  of  the  Act  of  1909,  9 Edw.  VII. 
eh.  82,  sec.  19,  regarding  the  manner  of  taking  evidence,  were 
quite  disregarded.  Again,  apparently  without  objection,  no 
direct  evidence  seems  to  have  been  given  that  the  liquor  in  ques- 
tion was  intoxicating — “East  Kent”  may  be  a familiar  bever- 
age, but  I am  quite  guilty  of  ignorance  of  its  character 
— and  no  attempt  seems  to  have  been  made  to  prove, 
directly,  any  delivery  to  the  accused,  or  at  her  house, 
of  the  greater  part  of  the  liquor  in  respect  of  which  she  was  con- 
victed: the  formal  conviction  drawn  up  and  returned  to  this 
Court,  upon  this  motion,  included,  in  the  one  charge  and  convic- 
tion, the  two  offences  of  keeping  for  sale  and  selling ; but  subse- 
quently another  conviction  was  made  out,  and  returned,  for  the 
one  offence  of  keeping  for  sale  only. 
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It  would  be  wise,  doubtless,  if  all  concerned  in  a case  of  this 
kind,  which  may  end  in  fine  or  imprisonment,  and  which,  for 
other  reasons,  is  not  an  unimportant  one,  would,  before  proceed- 
ing, refresh  their  memories  by  a perusal  of  the  provisions  of  the 
Liquor  License  Act,  and  its  various  amendments,  in  so  far  as 
they  bear  upon  such  a case. 

As  my  judgment,  to  be  pronounced  upon  this  motion,  is  not 
based  upon  any  irregularity  in  the  form  of  the  proceedings  lead- 
ing up  to  the  conviction,  or  in  the  conviction  itself,  it  might  be 
thought  that  these  things  are  quite  immaterial;  but  that  is  not 
so ; in  dealing  with  the  evidence  it  must  be  borne  in  mind  that  it 
has  not  been  taken  and  authenticated  in  the  manner  expressly, 
and  carefully,  prescribed  by  the  Legislature;  and  so  it  is  left 
open  to  the  applicant  to  call  in  question,  as  she  does,  its  accur- 
acy. Treating  the  irregularity  in  this  respect  as  one  not  in  itself 
vitiating  the  conviction;  treating  the  statutory  provisions,  on 
the  subject,  as  not  imperative  but  directory,  the  irregularity 
may  be  still  not  altogether  immaterial ; it  may  have  some  indirect 
weight.  And  this,  too,  may  be  said  of  other  irregularities.  It  is 
the  duty  of  the  Court  to  see  that  the  accused  has  had  a fair  trial ; 
and  especially  so  when  the  only  remedy  for  unfairness  lies  in  a 
motion  such  as  this,  a right  to  appeal  being  denied  to  the  ac- 
cused, though  given  to  the  informer,  if  the  Attorney-General 
for  the  Province  so  directs. 

I do  not  give  effect  to  any  of  the  objections  to  the  conviction 
based  upon  any  irregularities;  the  accused  made  no  objection  to 
any  of  them  at  the  time,  and  does  not  now  seem  to  be  in  any  way 
substantially  prejudiced  by  them,  except  perhaps  in  the  manner 
of  taking  the  evidence : I give  effect  directly  to  the  contention, 
made  on  behalf  of  the  applicant,  that  there  is  no  reasonable  evi- 
dence to  support  the  conviction. 

The  fact  that  the  learned  Police  Magistrate  has  given  at 
length  his  reasons  for  finding  the  accused  guilty  simplifies  this 
branch  of  the  case  very  much ; and  enables  me  to  make  plain,  in 
a few  words,  the  errors  into  which  I think  he  fell. 

There  was  evidence  of  two  lots  of  beer  being  found  in  the 
accused’s  boarding-house,  when  the  house  was  searched  by  the 
license  inspector  and  the  police  constables;  indeed,  it  is  admitted 
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that  this  liquor  was  there  at  that  time ; but  the  accused ’s  son  and 
two  of  the  boarders  testified  that  that  beer  was  the  property  of 
these  boarders,  bought  for  them  and  paid  for  out  of  their  own 
money;  and  the  magistrate  has  not  discredited  that  story;  in- 
deed, his  conviction  is  based  upon  the  assumption  that  it  is  true ; 
as  also  that  it  is  a fact  that  they  placed  this  beer  in  the  two  dif- 
ferent places  where  it  was  found,  as  they  had  testified  to. 

The  conviction  is  based  upon  two  grounds: — 

(1)  “The  mere  fact  of  the  defendant  having  upon  her  pre- 
mises that  amount  of  liquor  constitutes  an  offence  under  this 
Act;”  and  the  magistrate  adds  that  “ lodging-house  keepers  are 
not  permitted  to  have  upon  their  premises  any  liquor,  even  al- 
though it  belongs  to  the  boarders,  which,  ’ ’ he  says,  ‘ ‘ seems  to  me  a 
rather  harsh  provision. 9 ’ This  view  is  evidently  based  upon  sec. 
27  * of  the  Act  of  1909,  9 Edw.  VII.  ch.  82 ; but  that  enactment 
relates  not  to  liquor  which  is  upon  the  premises,  but  to  liquor 
which  such  person  has  upon  the  premises;  and  there  is  no  find- 
ing that  the  accused  ever,  in  any  manner,  had  the  liquor  in  ques- 
tion ; the  contrary  is  indicated  in  the  assumption  of  the  Police 
Magistrate  that  it  was  placed,  and  kept,  by  the  boarders,  in  the 
several  and  respective  places  in  which  it  was  found. 

Whatever  may  be  the  full  extent  of  the  meaning  of  this  legis- 
lation, it  cannot  be  stretched  enough  to  cover  the  case  of  liquor 
which  has  not  been  found  to  belong  to,  or  ever  to  have  been  in 
the  possession,  or  under  the  control,  of,  the  keeper  of  the  board- 
ing-house in  which  it  was  found — who,  in  this:  case,  it  may  be 
added,  is  a widow  not  having  the  personal  management  of  the 
house,  but  leaving  that  to  her  son,  who  was  not  found  to  have 
had  any  possession  of  or  control  over  the  beer;  and  it  has  not 
been  found  that,  if  the  accused  had  had  that  quantity  of  beer 
on  the  premises,  it  would  be  an  unreasonable  quantity,  as  the 
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*27.  Section  111  of  the  Liquor  License  Act  is  amended  by  adding  thereto 
the  following  sub-section:  — 

(2)  Proof  that  any  person,  not  being  a licensed  person,  who  furnishes 
food  or  lodging  to  lodgers,  boarders  or  guests,  or  who  conducts  a house 
or  other  place  in  which  persons  reside  who  are  not  in  his  employment  or 
members  of  his  family,  has  upon  the  premises  occupied  by  him  a greater 
quantity  of  liquor  than  may  be  reasonably  supposed  to  be  intended  for  the 
use  of  such  person  and  his  family,  shall  be  conclusive  evidence  that  such 
liquor  is  kept  for  sale  in  contravention  of  this  Act. 
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magistrate  has  found  in  regard  to  the  other  quantity  now  to  be 
mentioned. 

The  other,  and  perhaps  the  main,  if  indeed  not  the  only, 
ground  upon  which  the  conviction  is  eventually  based  is  (2) 
that,  besides  the  two  dozen  bottles  of  beer  belonging,  one  dozen 
each,  to  these  two  boarders,  there  were  “six  dozen  of  ale,  two 
quarts  of  whisky,  and  one  bottle  of  wine  delivered  at  the  de- 
fendant’s premises  on  that  day,  which  is,  in  my  opinion,  an 
unreasonable  amount ; and  I,  therefore,  find  the  defendant 
guilty.” 

The  only  testimony  upon  which  this  finding  is  based  was  thus 
taken  down  by  the  Police  Magistrate: — 

“William  Howard,  sworn:  clerk  in  Harding’s  liquor  store: 
seven  or  'eight  dozen  of  East  Kent  were  sent  to  142  Alice  St. 
on  Saturday.  There  were  four  deliveries  to  that  house  Saturday. 
There  were  also  two  quarts  of  whisky,  one  of  Chianti,  and  I 
think  a bottle  of  gin. 

“Cross-examination:  I don’t  know  whether  any  of  it  was 
ordered  by  defendant.  It  is  common  for  respectable  people  to 
order  two  or  three  dozen  of  ale  for  their  own  use. 

“Re-examination:  I don’t  know  who  pays  for  the  liquor, 
it  is  given  to  drivers.” 

That  witness  has  upon  this  motion  made  an  affidavit,  which, 
having  regard  to  the  irregular  manner  in  which  the  evidence  was 
taken  by  the  Police  Magistrate,  is,  I think,  quite  admissible ; it  is 
in  these  words: — 

“1.  That  I am  a clerk  in  Harding’s  liquor  store  in  the  said 
city  of  Guelph.  At  the  hearing  in  this  matter  on  the  24th  day 
of  October,  1913,  I was  called  as  a witness  by  the  prosecution. 

“2.  That  at  the  said  hearing,  in  answer  to  questions  asked 
me  by  counsel  for  the  above-named  defendant,  I did  state  and 
the  fact  is  that  I did  not  sell  any  liquor  to  the  defendant  on 
October  the  18th,  1913,  and  I did  not  know  whether  any  liquors 
were  delivered  to  the  defendant  or  at  number  142  Alice  street 
on  the  18th  day  of  October,  1913,  and  that  my  duties  in  the 
said  liquor  store  included  the  wrapping  up  of  parcels  and  get- 
ting same  ready  for  delivery,  but  I had  no  knowledge  whether 
the  parcels  were  in  fact  delivered  or  not.” 
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The  statements  made  in  this  affidavit  are  really  no  more  than 
might  well  -have  been  assumed  from  the  brief  notes  of  the  evi- 
dence of  this  witness,  as  taken  down  by  the  Police  Magistrate, 
coupled  with  common  knowledge  of  the  duties  of  shop  clerks. 

I cannot  think  that,  having  regard  to  all  that  this  witness  has 
now  said,  there  is  any  reasonable  evidence  in  it  to  support  the 
second  finding  of  the  Police  Magistrate  which  I have  read,  and 
no  other  witness  has  said  a word  upon  the  subject ; though  142 
Alice  street  is  where  the  accused’s  boarding-house  is  kept. 

The  best  evidence  available  ought  to  have  been  given  by  the 
prosecutor:  the  worst  evidence  only,  if  indeed  it  can  be  called 
evidence  at  all,  was  given:  the  best  evidence  would  have  been 
that  of  the  porter  who  delivered  the  goods,  if  they  ever  were 
delivered;  and  the  next  in  order  would  have  been  that  of  him 
who  sold  the  goods,  of  which  sale,  in  the  ordinary  course  of  busi- 
ness, there  would  be  some  entry  or  other  evidence  in  writing.  I 
can  find  no  excuse  for  the  prosecutor  failing  to  give  the  better 
evidence,  or  some  explanation  why  it  was  not  given,  even  if  that 
explanation  made  against  his  case. 

It  really  comes  down  to  this:  the  accused  is  convicted  and 
sentenced  to  a fine  of  $100  or  three  months’  imprisonment,  on 
the  evidence  of  a parcel  clerk  that  the  liquors  in  question  were 
put  up  in  parcels  addressed  to  her  place  of  residence ; 'and  upon 
that  only. 

I cannot  but  hold  that  there  was  no  reasonable  evidence  that 
the  accused  ever  had  on  the  premises  in  question  these  liquors; 
except  a bottle  of  Italian  wine  (when  purchased  does  not  ap- 
pear) which  she  admitted  she  had  for  her  own  use,  and  in  regard 
to  which  the  prosecutor  repudiated  any  attempt  to  support  a 
conviction.  The  careful  search  of  the  premises  which  was  made, 
failed  to  discover  any  of  these  liquors ; though  it  discovered  the 
boarders’  two  dozen  bottles  of  beer,  notwithstanding  their  efforts 
to  conceal  them;  efforts  quite  natural  in  them,  although  they 
may  have  been  well  within  the  law  in  having  it,  because,  being 
foreigners  and  illiterate  men,  they  would  not  know  the  fine  dis- 
tinctions of  the  law,  and  would  naturally  be  distrustful  and 
secretive,  in  the  face  of  the  liquor  license  laws  and  all  their 
punishments. 
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It  may  be  that  many  who  are  guilty  "of  infractions  of  those 
laws  escape  punishment;  it  may  be  that  the  applicant  is  em- 
braced in  that  category;  but  that  is  not  the  question;  it  is  a 
much  lesser  evil  that  the  guilty  sometimes  escape  than  that  the 
innocent  be  sometimes  punished : the  main  thing  is,  that  no  one 
shall  be  convicted  upon  suspicion  alone,  no  matter  how  strong 
it  may  be:  that  only  those  who  are  duly  proved  to  be  guilty, 
in  accordance  with  the  provisions  of  the  law,  shall  be  punished. 

The  conviction  must  be  quashed. 


[APPELLATE  DIVISION.] 

Re  Kenna. 

Infant — Custody — Children's  Protection  Act  of  Ontario — Order  of  Com- 
missioner — Children’s  Aid  Society — Foster  Home  — Application  of 
Father  for  Change  of  Custody — Production  of  Child — 8 Edw.  VII.  ch. 
59,  secs.  12,  13 — Habeas  Corpus — Judge  of  High  Court  Division — Re- 
view of  Commissioner’ s Order — Certiorari  not  Issued — Habeas  Corpus 
Act,  9 Edw.  VII.  ch.  51,  sec.  6 — 3 &,  4 Geo.  V.  ch.  62,  secs.  27,  28 — 
Religion  of  Child  of  Tender  Years — Right  of  Father — Exception — Wel- 
fare of  Child — Powers  and  Discretion  of  Judge — Appeal. 

On  the  1st  April,  1912,  the  infant  whose  custody  was  in  question,  a boy, 
then  four  years  of  age,  alleged  to  be  a dependent  and  neglected  child, 
was  brought  before  a Commissioner  appointed  under  the  Children’s  Pro- 
tection Act  of  Ontario,  then  8 Edw.  VII.  ch.  59  (now  3 & 4 Geo.  V. 
ch.  62 ) . Notice  was  given  to  the  child’s  mother,  who  appeared  before 
the  Commissioner.  The  Commissioner  found  that  the  infant  was  a 
dependent  and  neglected  child  within  the  meaning  of  the  Act;  that  the 
child  was  “a  Protestant  by  religion;”  and  that  his  father  had  deserted 
him  and  his  mother  was  unable  to  support  him;  and  the  Commissioner 
ordered  that  the  infant  should  be  delivered  to  the  custody  of  the  Chil- 
dren’s Aid  Society  of  Toronto  (a  Protestant  society),  to  be  placed  in  an 
approved  foster  home.  The  child  was  placed  in  a foster  home,  where 
he  was  well  cared  for;  and  the  foster  parents  adopted  him  and  intended 
to  bring  him  up  as  their  own  child,  and  as  a Protestant.  The  father  was 
a Roman  Catholic — the  mother  a Protestant — and  they  had  separated. 
The  father  obtained  a writ  of  habeas  corpus,  and,  upon  the  return,  ap- 
plied for  an  order  for  the  delivery  of  the  child  to  his  custody.  No  appli- 
cation was  made  under  8 Edw.  VII.  ch.  59,  sec.  12;  and  no  writ  of 
certiorari  was  issued:  — 

Held,  that  the  application  was  one  to  a Judge  of  the  High  Court  Division 
under  sec.  13  of  8 Edw.  VII.  ch.  59  for  an  order  for  the  production  of 
the  child;  the  proper  method,  or  one  of  the  proper  methods,  of  obtaining 
the  relief  sought  was  by  the  issue  of  a writ  of  habeas  corpus ; on  the 
return  of  the  writ  the  provisions  of  sec.  13  might  be  invoked;  but  the 
case  did  not  differ  from  any  ordinary  application  on  the  return  of  a 
habeas  corpus.  Section  13  should  be  read  as  dealing  with  a new  time 
and  present  circumstances,  and  as  directing  how  the  powers  of  the  Court 
should  be  exercised  in  the  interest  of  the  infant,  and  not  as  suggesting 
a revision  of  the  decision  of  the  Commissioner,  the  effect  of  which  was 
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merely  to  put  the  child  in  safety  for  the  time  being.  In  any  event,  the  1913 

Commissioner’s  order  could  not  be  reviewed  by  the  Judge  save  in  the  way  

provided  by  the  Ontario  Habeas  Corpus  Act,  9 Edw.  VII.  ch.  51,  sec.  6,  Re  Kenna. 

namely,  upon  the  proceedings  being  brought  before  him  on  certiorari  in 

aid.  The  order  of  the  Commissioner  is  not  set  aside  nor  varied,  but 

rather  superseded,  when  the  custody  of  the  child  is  otherwise  disposed 

of. 

Re  Maher  (1913),  28  O.L.R.  419,  approved. 

The  application,  treated  as  under  either  8 Edw.  VII.  ch.  59  or  3 & 4 Geo. 

V.  ch.  62 — for  it  made  no  difference  which  Act  governed — being  one 
made  upon  the  return  of  the  writ,  if  the  return  was  good  in  law,  and 
its  truth  in  fact  established,  the  Judge  could  change  the  custody  of  the 
child  only  under  the  general  powers  of  the  old  Court  of  Chancery,  or 
under  the  jurisdiction  conferred  by  sec.  27  of  3 & 4 Geo.  V.  ch.  62. 

While  the  Commissioner  is  bound  to  act  in  accordance  with  sec.  28  of 
the  later  Act,  yet,  whether  he  is  correct  or  not  in  his  decision,  upon 
the  facts  before  him,  the  parent’s  right  can  be  asserted  at  any  time 
under  sec.  27 ; and  so  it  is  not  necessary  to  review  the  Commissioner’s 
decision  in  order  to  obtain  a change  in  the  custody  of  the  infant. 

A child  of  tender  years  has  no  religion  of  its  own,  nor  is  the  question  of  its 
religion  a pressing  one ; it  cannot  properly  be  designated  a Roman 
Catholic  or  a Protestant  child.  Effect  may  be  given  to  sec.  28  by  con- 
fining it  to  cases  where  it  is  established  that  the  child  is  in  fact  either 
Protestant  or  Roman  Catholic,  and  as  not  including  children  who  can- 
not be  so  described.  The  rights  of  parent  and  child  are  guarded  by 
sec.  27. 

And  held,  in  this  case,  where  the  child  was  being  brought  up  by  Protest- 
ants, in  a religion  different  from  that  in  which  the  father  desired  it  to 
be  brought  up,  that  the  father  had  the  right,  under  sec.  27,  to  insist  on  his 
wishes  being  considered;  and  the  burden  was  cast  upon  the  Judge  either 
to  give  effect  to  that  right  or  in  his  discretion  to  refuse  to  do  so.  The 
Judge  had  the  power  to  make  the  order  which  he  did,  dismissing  the 
application  of  the  father  and  remanding  the  child  to  the  custody  of  the 
foster  parents — in  view  of  the  age  of  the  child,  the  Court  had  absolute 
power  over  him;  while  an  infant  is  generally  to  be  brought  up  in 
his  father’s  religion,  the  rule  should  be  departed  from  where  the  de- 
parture is  shewn  to  be  for  the  welfare  of  the  infant,  that  being  the  ulti- 
mate guide;  and  the  discretion  of  the  Judge  should  not,  upon  the 
facts  properly  before  him,  be  interfered  with. 

Motion  by  Philip  Kenna,  the  father  of  Frederick  Kenna, 
an  infant  of  five  years  of  age,  npon  the  return  of  a writ  of 
habeas  corpus,  for  an  order  for  delivery  of  the  child  to  the 
custody  of  the  applicant  or  his  nominees. 

May  29.  The  motion  was  heard  by  Middleton,  J.,  in  Cham- 
bers, partly  upon  oral  evidence  and  partly  upon  affidavit  evi- 
dence. 

T.  L.  Monahan,  for  the  applicant. 

H.  M.  Mowat,  K.C.,  for  Albert  Breckon  and  his  wife,  the 
respondents. 

June  5.  Middleton,  J. : — Philip  Kenna,  the  applicant,  is 
of  English  origin,  and  a Roman  Catholic.  He  was  married 
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some  ten  years  ago,  at  Manchester,  to  Lucinda  Dolores  de 
Phillips,  a Protestant.  In  April,  1904,  Kenna  came  to  Canada 
and  settled  temporarily  at  Montreal.  His  wife  followed  him  in 
the  spring  of  1906,  and  they  lived  there  until  June,  1909.  The 
infant  was  born  on  the  >22nd  June,  1908;  and  on  the  26th  July, 
1908,  it  was  baptized  in  the  Roman  'Catholic  Church. 

A year  later,  in  June,  1909,  Kenna  came  to  Toronto,  his 
wife  following  some  time  afterwards.  Prom  this  time  on,  the 
relations  of  the  husband  and  wife  have  been  most  unsatisfac- 
tory. The  husband  charges  his  wife  with  infidelity  and  with 
living  in  open  adultery  with  a man  at  Niagara  Falls  for  some 
time  and  with  another  man  in  Toronto  at  other  times.  The 
wife  charges  her  husband  with  various  offences  and  with  being 
a man  with  whom  no  woman  could  live.  Into  these  charges 
and  recriminations  I do  not  think  I need  go  in  detail. 

On  the  16th  July,  1910,  Kenna  executed  a document  as 
follows: — “I,  Philip  Kenna,  hereby  authorise  Mrs.  M.  Jones,  of 
51  Peter  street,  Toronto,  to  give  up  Frederick  Kenna  to  my  wife 
Lucy  Kenna  unconditionally.  Yours  resp.  Philip  Kenna. 
Witness  Joseph  Jones.” 

The  parties  differ  as  to  'the  circumstances  under  which  this 
document  was  given.  The  wife  claims  that  it  was  an  uncon- 
ditional abandonment  of  the  child  to  her.  The  husband  con- 
tends that  it  was  for  the  purpose  of  enabling  her  to  receive  the 
child  from  the  place  where  Kenna  then  had  it  boarding,  for 
the  purpose  of  founding  again  a united  household.  On  the 
face  of  it,  this  seems  improbable. 

In  May,  1911,  Kenna  sought  the  aid  of  the  St.  Vincent  de 
Paul  Society;  and  Mr.  Patrick  Hynes,  its  agent,  at  his 
(Kenna ’s)  instance,  laid  an  information  before  the  Police  Mag- 
istrate under  the  statute,  charging  that  the  wife  was  'allowing 
the  child  “to  grow  up  without  salutary  parental  control  and 
in  circumstances  exposing  him  to  an  idle  and  dissolute  life.” 
The  Police  Magistrate  heard  the  charge  on  the  1st  June,  and, 
after  hearing  the  husband’s  evidence,  in  which  he  accused  the 
wife  of  adultery,  dismissed  the  charge.  As  the  child  was  only 
three  years  of  age,  it  is  probable  that  the  magistrate  thought  it 
should  not  be  taken  from  its  mother. 
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Kenna  then  went  to  the  United  States,  and  did  not  return 
to  Canada  for  nine  months,  when  he  went  to  Montreal,  where  he 
has  since  been  employed,  earning  $1.50  per  day.  In  the  inter- 
vals prior  to  this,  there  seem  to  have  been  repeated  quarrels  and 
reconciliations  between  the  husband  and  wife;  followed  by 
charges  of  adultery  and  other  quarrels. 

While  the  husband  was  away  in  New  York,  the  Children’s 
Aid  Society  of  Toronto  (Protestant),  finding  the  child  in  the 
custody  of  its  mother,  who  'claimed  to  be  a Protestant,  and  deem- 
ing her  entirely  unfit  to  have  the  custody  of  the  child,  took  pro- 
ceedings before  Commissioner  Starr,  resulting  in  an  order  on  the 
1st  April,  1912,  for  the  delivery  of  the  child  to  the  Children’s  Aid 
Society.  The  mother  was  apparently  concurring  in  these  pro- 
ceedings, and  the  Commissioner  acted  upon  her  evidence. 

She  stated  that  the  child  had  been  given  into  her  custody 
by  the  order  of  the  Police  Court  above  referred  to.  In  her  depo- 
sition she  states  that  “the  father,  Philip  Kenna,  was  a Catholic 
and  wanted  the  child  brought  up  as  a Catholic.  This  resulted  in 
the  matter  being  brought  to  Court  and  decided  as  above,  since 
which  time  the  father  has  deserted  his  wife  and  child.  The 
mother  is  now  unable  to  support  the  child,  and  desires  it  to  be 
made  a ward  of  the  Children’s  Aid  Society,  and  adopted  in  some 
good  home.” 

This  evidence  was  untrue,  as  far  as  the  records  appear.  No 
notice  was  given  to  the  father  of  these  proceedings;  but,  upon 
the  faith  of  this  evidence,  the  Commissioner  determined  that 
the  child  was  a dependent  and  neglected  child,  within  the  mean- 
ing of  the  statute,  his  father  having  deserted  him  and  his  mother 
being  unable  to  support  him,  and  that  he  was  a Canadian  by 
birth  and  a Protestant  by  religion.  The  Commissioner  directed 
the  child  to  be  delivered  to  the  Children’s  Aid  Society,  to  be 
there  kept  until  placed  in  an  approved  foster  home,  pursuant  to 
the  provisions  of  the  statute.  Thereafter  the  Children’s  Aid 
Society  placed  the  child  with  Albert  Breckon  and  his  wife  Ellen 
Breckon,  under  formal  articles  of  adoption  dated  the  17th 
April,  1912. 

Mr.  Breckon  and  his  wife,  it  is  conceded,  are  ideal  foster 
parents ; and,  since  the  child  has  been  in  their  custody,  it  has  re- 
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ceived  every  kindness  and  attention.  They  are  well  off;  Mr. 
Breekon  stating  that  he  is  worth  between  $30,000  and  $40,000. 
They  have  no  children  of  their  own,  and  are  bringing  up  this 
child  as  theirs. 

The  father  now  asserts  his  right  to  the  custody  of  the  child, 
because  he  claims  that,  as  its  father,  he  has  the  right  'to  deter- 
mine that  it  shall  be  brought  up  in  the  Roman  Catholic  faith; 
and  his  desire  is  to  take  the  child  to  Montreal,  and  there  place  it 
with  Honisdos  Charlebois  and  his  wife,  the  godfather  and  god- 
mother of  the  child,  to  whom  he  has  agreed  to  pay  $3.50  a week 
for  its  maintenance.  These  people  have  a family  of  their  own 
and  are  in  very  humble  circumstances;  and  it  is  manifest  that 
they  are  not  in  a position  to  care  for  the  child  in  a way  which 
would  be  at  all  comparable  with  the  ability  of  the  foster  parents. 

In  the  alternative  the  father  desires  to  take  the  child  from 
the  foster  parents  and  have  it  placed  with  the  St.  Vincent  de 
Paul  Children’s  Aid  Society  for  adoption  with  Roman  Catholic 
foster  parents. 

If  the  case  be  determined,  as  I think  it  must  be,  upon  my 
idea  as  to  the  welfare  of  the  child,  the  situation  is  plain,  and 
my  duty  is  to  leave  the  child  with  its  foster  parents.  With  them 
it  has  a careful  upbringing  and  training,  and  its  future  pros- 
perity is  as  certain  as  anything  of  this  kind  can  be.  With  the 
godparents  the  opposite  is  the  case.  The  father  is  only  able  to 
earn  $9  a week ; and,  in  view  of  his  past  history,  is  very  unlikely 
to  continue  the  payment  promised,  $3,50  a week.  Even  if  he 
does,  the  lot  of  the  child  would  be  unfortunate  and  precarious 
in  the  extreme. 

The  one  point  of  difficulty  in  the  case  is  the  father’s  right 
to  determine  the  child’s  religion.  The  Children’s  Protection 
Act  of  Ontario,  8 Edw.  VII.  eh.  59,  sec.  30,  provides  that  “no 
Protestant  child  shall  be  committed  to  the  care  of  a Roman 
Catholic  Children’s  Aid  Society  or  Institution,  nor  shall  a 
Roman  Catholic  child  be  committed  to  a Protestant  Children’s 
Aid  Society  or  Institution,  and  in  like  manner  no  Protestant 
child  shall  be  placed  out  in  any  Roman  Catholic  family  as  its 
foster  home,  nor  shall  a Roman  Catholic  child  be  placed  out  in 
any  Protestant  family  as  its  foster  home.” 
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It  is  said  that  this  child  is  a Roman  Catholic,  because  its 
father  was  a Roman  Catholic,  and  desires  it  to  be  brought  up  in 
the  Roman  Catholic  church,  and  that  this  is  an  absolute  prohi- 
bition against  the  child  being  placed  with  Protestants  as  its 
foster  parents. 

The  principle  emphasised  in  Be  Faulds  (1906),  12  O.L.R. 
245,  of  the  supremacy  of  the  father’s  right  to  determine  the 
religious  education  of  his  children,  is  of  great  importance ; but 
the  father’s  right,  as  I read  the  cases,  though  not  lightly  to  be 
interfered  with,  is  not  absolute.  Indeed,  its  limitation  is  affirmed 
in  the  case  in  question.  It  is  there  said  that  the  father’s  wishes 
may  be  disregarded  if  there  is  strong  reason,  or  if  the  Court  is 
satisfied  that  there  has  been  an  abandonment  or  abdication  of 
the  paternal  right. 

I do  not  think  that  abandonment  and  abdication  are  the  only 
grounds  upon  which  the  Court  may  refuse  to  give  effect  to  the 
father’s  wishes;  and  where,  as  here,  there  is  not  only  an  abdica- 
tion of  the  paternal  right,  but  where  I am  convinced  that  the 
assertion  of  the  father’s  right  is  really  against  the  welfare  of 
the  child,  in  the  broadest  sense  of  that  term — including  not  only 
its  temporal  but  its  moral  welfare — then  I have  no  hesitation 
in  refusing  to  give  effect  to  his  desires. 

It  is  to  be  borne  in  mind  that  I am  not  now  discussing  the 
propriety  of  handing  the  child  over  in  the  first  instance,  but  am 
determining  an  application  to  take  the  child  from  its  present 
custodians;  and,  while  most  anxious  to  give  effect  not  only  to 
the  letter  but  to  the  spirit  of  the  wise  provision  of  the  statute 
which  I have  quoted,  I do  not  think  that  I am  compelled,  cither 
by  the  letter  or  the  spirit  of  'the  statute,  to  sacrifice  this  child ’s 
future. 

The  child  will,  therefore,  be  remanded  to  the  custody  of  its 
foster  parents,  who  are  entitled  to  their  costs  as  against  the 
father,  if  they  care  to  demand  them,  t 

Philip  Kenna  appealed  from  the  order  of  Middleton,  J. 

October  24.  The  appeal  was  heard  by  Meredith,  0.  J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

T.  L.  Monahan,  for  the  appellant.  The  order  of  the  Com- 
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missioner  under  the  Children’s  Protection  Act  of  Ontario,  8 
Edw.  VII.  eh.  59,  is  not  final  and  is  subject  to  a right  of  appeal 
by  way  of  habeas  corpus : Re  Maher  (1913),  28  O.L.R.  419. 
[Meredith,  C.J.O. The  proceedings  should  have  been  brought 
before  the  Court  by  certiorari .]  The  applicant  was  not  present 
when  the  order  was  made,  and  is  entitled  to  a reversal  of  the 
decision  that  his  child  is  a Protestant.  He  is  not  an  unfit  person 
to  be  intrusted  with  the  child’s  custody;  and,  even  if  he  were, 
he  has  a right  to  determine  in  what  religion  his  children  shall  be 
brought  up : Re  Faulds,  12  O.L.R.  245.  There  was  no  evidence 
before  the  Commissioner  of  the  child’s  desertion  by  the  father, 
and  he  is  not  deprived  of  his  rights  by  his  alleged  agreement  to 
give  up  the  child:  Re  Davis  (1909),  18  O.L.R.  384.  'Counsel  also 
referred  to  The  Queen  v.  Barnardo  (1889),  23  Q.B.D.  305;  Re 
Porter  (1910),  15  W.L.R.  228. 

H.  M.  Mowut,  K.C.,  for  the  respondents.  The  order  of  the 
Commissioner  is  not  subject  to  appeal,  as  it  was  made  by  persona 
designata  under  the  Act:  In  re  Granger  (1897),  28  O.R.  555; 
Re  Toronto  Hamilton  and  Buffalo  R.W.  Co.  and  Hendrie 
(1896),  17  P.R.  199;  Re  King  (1899),  18  P.R.  365.  The  finding 
that  the  child  is  a Protestant  was  correct.  The  father  was  not  a 
good  Catholic,  and  the  evidence  shews  that  there  was  on  his  part 
a distinct  abandonment  of  the  child,  and  that  he  is  mentally  and 
morally  deficient.  On  the  other  hand,  the  foster  parents  are 
well-to-do  people  and  attached  to  the  child.  The  alleged  rule  as 
to  the  paramount  claim  of  the  father  is  subject  to  well-defined 
exceptions  which  cover  the  present  case:  Simpson  on  Infants, 
3rd  ed.,  p.  130  et  seq.  The  following  authorities  were  also  re- 
ferred to:  Short  and  Mellor’s  Crown  Practice,  2nd  ed.,  p.  328; 
Camus  Wilson’s  Case  (1845),  7 Q.B.  984,  1008;  In  re  Newton, 
[1896]  1 Ch.  740;  Wellesley  v.  Duke  of  Beaufort  (1827),  2 Russ. 
1,  18;  Rex  v.  Pinckney,  [1904]  2 K.B.  84;  In  re  Meades  (1871), 
Ir.  R.  5 Eq.  98;  In  re  Kevin,  [1891]  2 Ch.  299;  In  re  McGrath , 
[1893]  1 Ch.  143;  Andrews  v.  Salt  (1873),  L.R.  8 Ch.  622;  In 
re  Ethel  Brown  (1884),  13  Q.B.D.  614;  In  re  Goldsworthy 
(1876),  2 Q.B.D.  75;  Re  Young  (1898),  29  O.R.  665;  Re  Fergu- 
son (1881),  8 P.R.  556;  In  re  Elderton  (1883),  25  Ch.D.  220; 
In  re  Agar-Ellis  (1878),  10  Ch.D.  49.  The  Faulds  case  is  not 
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applicable  here,  as  the  circumstances  were  quite  different. 
As  stated  in  the  McGrath  case,  the  welfare  of  the  child  must  be 
the  ruling  consideration. 

Monahan,  in  reply : Poverty  is  no  crime,  and  the  fact  that  the 
appellant  is  not  as  well-off  as  the  respondents  should  not  deprive 
him  of  his  right  to  the  custody  of  his  child : Simpson,  op.  cit.,  p. 
134.  The  father  is  entitled  to  claim  the  benefit  of  sec.  30  of  the 
Act,  and  have  the  child  placed  under  the  care  of  a Roman  Cath- 
olic society.  He  referred  to  In  re  Agar-Ellis  (1883),  24  Ch.D. 
317,  per  Brett,  M.R.,  at  p.  326. 

December  2.  The  judgment  of  the  ’Court  was  delivered  by 
Hodgins,  J.A. : — Appeal  from  the  order  of  Middleton,  J.,  on  the 
5th  June,  1913,  refusing  the  application  of  the  father,  upon  the 
return  of  a writ  of  habeas  corpus,  for  the  delivery  to  him  of 
Frederick  Kenna,  an  infant  child  of  five  years  of  age. 

I do  not  think  that,  under  the  circumstances  of  this  case,  it 
makes  any  difference  whether  the  Act  cited  in  the  argument, 
i.e.,  8 Edw.  VII.  eh.  '59,  or  the  present  Act,  3 & 4 Geo.  V.  ch.  62 
(in  force  the  6th  May,  1913),  which  repealed  that  enactment, 
governs  this  application. 

A writ  of  habeas  corpus  was  issued  upon  the  order  of  Middle- 
ton,  J.,  on  the  20th  February,  1913,  and  a return  was  made  on 
the  12th  April,  1913.  On  that  return  it  was  open  to  the  appel- 
lant, under  the  Ontario  Habeas  Corpus  Act,  9 Edw.  VII.  ch.  51, 
sec.  7,  to  dispute  the  validity  of  the  return  in  law  and  its  ac- 
curacy in  fact.  In  the  latter  case,  evidence  might  be  taken  by 
affidavit  or  otherwise,  and  in  this  case  was  taken,  viva  voce,  be- 
fore the  same  Judge,  following  the  practice  approved  in  Be 
Smart  (1887),  12  P.R.  2.  The  copies  of  that  evidence  are  styled 
“Trial  of  truth  and  sufficiency  of  return  to  habeas  corpus  on 
affidavit  and  oral  evidence.”  Further  material  was  filed  after 
the  return,  and  on  the  5th  June,  1913,  the  order  now  in  appeal 
was  made,  and  was  as  follows: — 

“1.  Upon  the  application  of  Philip  Kenna,  of  the  city  of 
Montreal,  in  the  Province  of  Quebec,  and  upon  reading  the 
answer  and  amended  answer  of  Albert  B reckon  and  Ellen 
Breckon,  dated  the  14th  day  of  March,  1913,  to  the  writ  of 
habeas  corpus  dated  the  20th  day  of  February,  1913,  and  upon 
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hearing  'read  the  affidavit  of  the  said  Philip  Kenna,  filed  in  sup- 
port of  the  application  for  issue  of  the  said  writ,  'and  the  affi- 
davits of  Lucinda  Dolores  Kenna  (2),  Margaret  Jones,  Ellen 
Breckon,  Albert  Breckon,  H.  Fred.  Parkinson,  in  answer,  and 
of  the  Rev.  J.  A.  Richard  and  Michael  McCarthy  in  reply,  the 
exhibits  therein  referred  to,  and  the  resolution  of  the  Children ’s 
Aid  Society  of  Toronto  dated  the  1st  day  of  May,  1913,  and 
upon  hearing  the  evidence  viva  voce  of  the  said  Philip  Kenna, 
directed  to  be  taken  upon  the  said  application,  and  upon  hear- 
ing counsel  for  the  said  Philip  Kenna,  as  well  as  for  the  said 
Albert  Breckon  and  Ellen  Breckon: — 

“ 2.  It  is  ordered  that  the  said  application  of  the  said  Philip 
Kenna  be  and  the  same  is  hereby  dismissed,  with  costs  to  be  paid 
to  the  said  Albert  Breckon  and  Ellen  Breckon  by  the  said  Philip 
Kenna  forthwith  after  taxation  thereof,  and  that  the  said  infant 
Frederick  Kenna  be  remanded  to  the  -custody  of  his  foster 
parents,  the  said  Albert  Breckon  and  Ellen  Breckon.” 

No  application  was  made  under  8 Edw.  VII.  -ch.  59,  sec.  12, 
sub-sec.  3,  under  which  a Judge  of  the  High  'Court  might,  on  the 
application  of  a parent,  if  satisfied  (1)  that  the  child  has  not 
been  maintained  by  the  Children’s  Aid  Society,  under  sub-sec. 
4,  or  (2)  that  the  child  was  not  deserted  by  its  parent,  and  (3) 
that  it  is  for  the  benefit  of  the  child  that  it  should  be  . . . 

under  the  control  of  such  parent,  or  (4)  that  the  resolution, 
under  sub-sec.  1,  should  be  determined,  make  an  order  accord- 
ingly. 

The  object  of  asking  the  writ  of  habeas  corpus  was  appar- 
ently to  enable  the  appellant  to  invoke  the  provisions  of  sec.  13 
of  8 Edw.  VII.  ch.  59.  As  this  section  corresponds  exactly  with  sec. 
27of3&4  Geo.  V.  ch.  62  (except  that  instead  of  “the  Court” 
the  words  “'a  Judge  of  the  High  Court  Division”  are  -used  in 
the  latter),  I think  it  is  not  necessary  to  determine  which  of  the 
Acts  applies  in  this  case ; because,  so  far  as  this  application  is 
concerned,  there  appears  to  be  no  substantial  difference  in  their 
provisions.  The  only  point  upon  which  it  might  have  become 
important  'arises  from  the  recital,  in  the  order  appealed  from, 
of  the  resolution  of  the  Children’s  Aid  Society  of  Toronto,  of  the 
1st  May,  1913,  made  under  and  having  the  effect  provided  by 
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sub-sec.  1 of  sec.  12  of  8 Edw.  VII.  ch.  59.  But,  as  the  later  Act, 
by  sec.  14,  makes  the  Children’s  Aid  Society,  upon  committal, 
the  legal  guardian  of  the  child,  the  powers  vested  in  them  upon 
the  passage  of  the  resolution  appear  to  be  continued,  though 
their  scope  is  expressed  in  better  understood  terms. 

The  return  is  very  lengthy,  and  contains  the  order  of  J. 
Edward  Starr,  a Commissioner  under  the  Children’s  Protection 
Act,  which  is  as  follows — as  taken  from  the  copy  certified  by 
the  Commissioner  and  found  with  the  papers : — 

“Before  me,  J.  Edward  Starr,  Commissioner  with  the  powers 
of  a Police  Magistrate  in  and  for  the  City  of  Toronto. 

“Monday  the  1st  day  of  April,  A.D.  1912. 

‘ ‘ In  the  matter  of  Frederick  Kenna,  a neglected  child. 

“Whereas,  on  the  1st  day  of  April,  A.D.  1912,  the  said 
Frederick  Kenna,  an  alleged  dependent  and  neglected  child,  has 
been  brought  before  me  by  the  Children’s  Aid  Society  of  To- 
ronto, to  determine  if  the  said  Frederick  Kenna  be  a dependent 
and  neglected  child,  within  the  meaning  of  the  statute  in  such 
case  made  and  provided. 

“And  whereas  due  notice  of  this  investigation  has  been 
served  upon  Mrs.  Lucinda  Kenna,  the  mother  of  the  said  child, 
and  the  said  Mrs.  Lucinda  Kenna  has  appeared. 

“Upon  hearing  the  evidence  offered  by  the  said  'Children’s 
Aid  Society,  and  upon  hearing  what  was  alleged  by  all  the 
parties,  and  having  duly  investigated  the  facts: — 

“I  do  find  that  the  said  Frederick  Kenna  is  a dependent  and 
neglected  child,  within  the  meaning  of  the  Act  for  the  Protection 
and  Reformation  of  Neglected  Children,  in  that  he  is  in  danger 
of  his  life  and  health. 

“That  his  name  in  full  is  Frederick  Kenna,  that  he  was 
three  years  of  age  on  the  22nd  day  of  June,  A.D.  1911,  that  he 
is  a Canadian  by  birth  and  a Protestant  by  religion,  and  that 
his  father  has  deserted  him  and  his  mother  is  unable  to  support 
him. 

“And,  after  hearing  the  said  evidence  and  having  deter- 
mined that  the  said  Frederick  Kenna  is  a dependent  and  neg- 
lected child,  I do  order  that  the  said  Frederick  Kenna  be  de- 
livered into  the  care  and  custody  of  the  Children’s  Aid  Society 
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of  Toronto,  and  that  now  he  be  taken  to  the  temporary  shelter  of 
the  said  society,  to  be  there  kept  nntil  placed  in  an  approved 
foster  home,  pursuant  to  the  provisions  of  the  said  Act  for  the 
Protection  and  Reformation  of  Neglected  Children. 

‘ ‘ Given  under  my  hand  this  1st  day  of  April  in  the  year  of 
our  Lord  1912.” 

The  copy  made  an  exhibit  to  the  affidavit  of  a student  in  the 
office  of  the  respondents’  solicitor  differs  in  form  from  the  above, 
shewing  the  necessity  for  having  the  proceedings  properly 
brought  before  the  Court. 

The  return  also  incorporates  the  indenture  of  adoption  dated 
the  17th  April,  1912,  under  which  the  Breckons  held  the  child; 
and  then  proceeds,  unnecessarily  as  I think,  to  set  out  facts 
prior  to  the  order  of  committal,  suggesting  a voluntary  abandon- 
ment by  the  father  of  the  infant  to  his  wife  in  1910,  and  also 
his  desertion  of  the  wife  and  child  in  1911,  and  describing  the 
personal  habits,  demeanour,  and  language  of  the  appellant,  and 
his  inability  to  earn  a living — all  as  indicating  him  to  be  a man 
quite  unfit  to  have  the  custody  of  a young  child.  This  was  prob- 
ably intended  as  an  answer  to  the  matters  set  out  in  the  affidavit 
of  the  appellant,  and  it  was  afterwards  practically  repeated  in 
the  affidavits  filed. 

The  application  was  clearly  one  under  sec.  13*  of  8 Edw.  VII. 
ch.  59  for  an  order  for  the  production  of  the  child.  The  writ 
of  habeas  corpus  appears  to  be  the  proper  method,  or  one  of  the 

*13. — (1)  Where  a parent  applies  to  the  High  Court  for  an  order  for 
the  production  of  a child  committed  under  this  Act,  and  the  Court  is  of 
opinion  that  the  parent  has  abandoned  or  deserted  the  child,  or  that  he 
has  otherwise  so  conducted  himself  that  the  Court  should  refuse  to  enforce 
his  right  to  the  custody  of  the  child,  the  Court  may,  in  its  discretion,  de- 
cline to  make  the  order. 

(2)  If  at  the  time  of  the  application,  the  child  is  being  brought  up 
by  another  person,  or  has  been  placed  out  by  a Children’s  Aid  Society, 
the  Court,  if  it  directs  the  child  to  be  given  up  to  the  parent,  may  order 
that  the  parent  shall  pay  to  such  person  or  society  the  whole  of  the  ex- 
pense properly  incurred  in  bringing  up  the  child,  or  such  portion  thereof 
as  may  seem  just. 

(3)  Where  a parent  has 

(а)  Abandoned  or  deserted  his  child,  or 

(б)  Allowed  his  child  to  be  brought  up  by  another  person  at  that 
person’s  expense,  or  by  a Children’s  Aid  Society,  for  such  time  and  under 
such  circumstances  as  to  satisfy  the  Court  that  the  parent  was  unmind- 
ful of  his  parental  duties, 

the  Court  shall  not  make  an  order  for  the  delivery  of  the  child  to  the 
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proper  methods,  of  obtaining  the  relief  sought,  for  upon  the 
return  of  the  writ  the  custody  of  the  infant  is  determined: 
Simpson  on  Infants,  3rd  ed.,  p.  123. 

Notwithstanding  that  the  'application  is  made  under  the  sec- 
tion mentioned,  and  although,  on  the  return  of  the  writ,  the 
provisions  of  that  section  may  be  invoked,  the  case  does  not 
differ  from  any  ordinary  application  made  upon  the  return  of 
a writ  of  habeas  corpus.  The  section  quoted,  13,  presupposes  a 
committal,  and  one  made  by  proper  authority,  and  deals  with 
the  matter  on  the  footing  that,  in  spite  of  what  has  taken  place, 
the  legal  guardian’s  custody  (see  sec.  14  of  3 & 4 Geo.  V.  eh.  63) 
may  be  displaced  in  favour  of  the  right  of  the  parent.  This 
parent  must  bring  himself  within  that  section,  and  shew  that  he 
or  she  has  not  been  guilty  of  such  conduct  as  should  disentitle 
him  or  her  to  the  custody  of  the  child,  that  he  or  she  is  not  un- 
mindful of  parental  duties,  nor  one  who  has  forfeited  the  right 
to  have  his  or  her  wishes  regarded  in  respect  to  the  religion  in 
which  the  child  should  be  brought  up. 

These  are  all  matters  which  may  be  and  should  be  considered 
by  the  Judge  who  has  the  return  before  him;  but  they  appear 
to  me  to  be  conditions  which  may  be  affected  by  something  sub- 
sequent to  the  committing  order,  and  form  reasons  which,  not- 
withstanding the  order,  either  operate  for  or  against  the  change 
of  custody.  I do  not  see  that  it  is  intended,  but  rather  the 
contrary,  to  reopen  matters  before  the  Commissioner  or 
to  revise  his  decision.  It  must  be  remembered  that  the  purpose 
of  the  Act  is  to  rescue  children  from  neglect,  vice,  and  evil  sur- 
roundings— a thing  that  must  be  done  promptly  when  the  occa- 
sion arises;  and  that,  except  to  establish  that  new  conditions 
have  arisen,  it  cannot  have  been  intended  that  the  past  should 

parent  unless  he  satisfies  the  Court  that  having  regard  to  the  welfare  of 
the  child  he  is  a fit  person  to  have  the  custody  of  the  child. 

(4)  If  the  Court  is  of  opinion  that  the  parent  ought  not  to  have  the 
custody  of  the  child  but  that  the  child  is  being  brought  up  in  a differ- 
ent religion  from  that  in  which  the  parent  has  a legal  right  to  require 
that  the  child  shall  be  brought  up,  the  Court  shall  have  power  to  make 
such  order  as  the  Court  may  think  fit  to  secure  that  the  child  be  brought 
up  in  that  religion. 

(5)  Nothing  in  this  section  shall  affect  the  power  of  the  Court  to  con- 
sult the  wishes  of  the  child  in  determining  what  order  ought  to  be  made, 
or  any  right  which  a child  now  possesses  to  exercise  its  own  free  choice. 
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be  raked  up  and  fought  over.  The  section  in  question  could 
be,  and  I think  should  be,  read  as  dealing  with  a new  time  and 
present  circumstances,  and  as  directing  how  the  powers  which, 
vested  during  a long  period  in  the  Court  of  Chancery,  and  now 
conferred  on  the  High  Court  Division,  shall  be  exercised  in  the 
interest  of  the  infant,  and  not  as  suggesting  a revision  of  the 
earlier  decision,  the  effect  of  which  was  merely  to  put  the  child  in 
safety  for  the  time  being.  Besides  this,  an  appeal  from  the 
decision  of  the  Commissioner  upon  the  merits,  or  opening  it  up, 
would  serve  no  good  purpose,  because  the  Judge  of  the  High 
Court  must  decide  matters  upon  present,  and  not  upon  past, 
conditions.  This  does  not  prevent  the  Judge  from  considering 
independently  the  record  and  actions  of  the  parents,  so  far  as  it 
affects  their  present  attitude,  ability,  and  character,  with  a view 
to  determining  the  proper  order  to  make. 

In  any  view,  it  is  evident  that  the  argument  for  the  appellant 
goes  too  far  in  assuming  that  the  matters  before  the  Commis- 
sioner can  be  reviewed  by  the  Judge  in  any  way  save  that  pro- 
vided by  the  Ontario  Habeas  Corpus  Act,  namely,  upon  the  pro- 
ceedings being  brought  before  him  on  a writ  of  certiorari  in  aid 
(see  9 Edw.  VII.  ch.  51,  sec.  6). 

No  doubt,  the  order  made  by  the  Commissioner  may  be  inter- 
fered with,  because  the  effect  of  an  order  changing  the  custody 
interferes  with  its  continuance;  but  the  order  is  not  set  aside 
nor  varied,  but  rather  superseded,  when  the  custody  of  the  child 
is  otherwise  disposed  of. 

I agree  with  the  decision  of  my  brother  Middleton  in  Be 
Maher,  28  O.L.R.  419,  so  far  as  it  holds  that  the  statutes  in  ques- 
tion recognise  the  power  of  the  High  Court  Division  to  act  not- 
withstanding the  order  of  the  Commissioner,  provided  that 
power  is  exercised  in  the  way  and  to  the  extent  I have  men- 
tioned, and  not  by  way  of  review. 

The  proceedings  taken  before  the  Commissioner  under  8 
Edw.  VII.  ch.  59  were  not  brought  up  on  certiorari',  and,  there- 
fore, could  not  be  looked  at  or  reviewed  by  the  Judge  of  first 
instance,  nor  can  they  be  by  this  Court.  It  was  held  in  In  re 
Granger,  28  O.R.  555,  by  a Divisional  Court,  affirming  the  deci- 
sion of  Moss,  J.A.,  that  no  appeal  lay  either  to  the  Sessions  or 
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to  any  other  Court  from  an  order  made  by  the  “legislative 
Judge  provided  by  the  Children’s  Protection  Act.” 

The  importance  of  proper  practice  on  this  point  is  empha- 
sised by  the  fact  that  under  the  Acts  in  question  the  order  for 
committal  to  the  Children’s  Aid  Society  may  be  made  by  a 
Judge  of  the  High  Court — whose  action,  if  reviewable  at  all, 
could  only  be  inquired  into  on  appeal,  while  if  made  by  a retired 
Judge  of  the  High  Court  or  a Judge  of  the  County  or  District 
Court,  or  a Police  Magistrate,  or  a Justice  of  the  Peace,  ap- 
pointed a Commissioner  for  the  trial  of  juvenile  offenders  or 
two  Justices  (8  Edw.  VII.  eh.  59,  sec.  2,  sub-sec.  (/)  ; sec.  3), 
the  mode  of  review  must  be  upon  the  return  to  a writ  or  order  of 
certiorari. 

The  application,  treated  as  under  either  Act,  being  therefore 
one  made  upon  the  return  of  the  writ  of  habeas  corpus,  it  fol- 
lows that,  if  the  return  is  good  in  law,  and  its  truth  in  fact 
established,  the  Judge  of  the  High  Court  can  only  change  the 
custody  of  the  child  under  the  general  powers  of  the  old  Court 
of  Chancery,  or  under  the  jurisdiction  specially  conferred  on 
him  under  sec.  27  of  3 & 4 Geo.  V.  ch.  62. 

If  different  conditions  have  supervened  since  the  order  of 
committal,  or,  notwithstanding  that  desertion  and  neglect  have 
been  proved  to  have  existed,  if  the  parent  is  now  willing  and 
anxious  to  care  for  the  child,  or  if  it  appear  that  the  child  was 
in  fact  under  the  custody  of  a society  or  in  a foster  home  in 
contravention  of  sec.  28  of  that  Act,  it  is  open  to  the  Judge  of 
the  High  Court  to  make  such  order  as  he  thinks  fit;  and  in  his 
action  he  is  not  bound  by  the  order  of  the  Commissioner,  ex- 
cept as  to  the  facts  established  by  that  order  as  existing  at  its 
date. 

But  it  was  argued  that  sec.  30  of  the  earlier  Act  (sec.  28 
of  the  present  Act)  bound  not  only  the  Commissioner  but  the 
Judge  of  the  High  Court;  and  that,  at  all  events,  if  the  Com- 
missioner was  shewn  to  have  acted  in  contravention  of  it,  the 
Judge  was  bound  to  change  the  custody. 

I have  already  indicated  that  no  proper  proceedings  have 
been  taken  to  enable  the  Court  to  inquire  whether  there  was 
any  evidence  to  warrant  the  Commissioner’s  order.  The  Act 
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requires  the  Commissioner  to  ascertain  all  the  facts,  and  he  has 
done  so,  as  appears  by  his  order.  That  order — the  copy  first 
filed — states  that  the  child  has  been  brought  up  in  the  Protestant 
religion,  and  the  order,  as  certified  by  the  Commissioner,  that 
the  child  is  a Protestant.  But  that  finding  not  only  does  not 
embarrass  the  Court  in  this  case,  but  forms  a foundation  for 
the  present  application. 

While  the  Commissioner  is  bound  to  act  in  accordance  with 
sec.  28,  yet,  whether  he  is  correct  or  not  in  his  decision,  upon 
the  facts  before  him,  the  parent’s  right  can  be  asserted  at  any 
time  under  sec.  ’27.  So  that  it  is  not  really  necessary  to 
review  his  judgment  in  order  to  secure  the  right  which  the 
statute  permits  the  parent  to  pursue,  namely,  to  secure,  if  he 
can,  from  a Judge  of  the  High  Court  Division,  a change  in  the 
custody  of  the  infant. 

If  one  were  to  speculate  upon  why  the  expressions  “a  Prot- 
estant child”  and  “a  Roman  Catholic  child”  were  adopted  in 
sec.  30  (28),  it  might  be  said  that  at  a time  when  a child  is 
exposed  to  the  consequences  of  neglect,  desertion,  or  vice,  its 
succour  is  the  paramount  object,  and  that,  if  it  were  to  remain 
in  a temporary  shelter  till  the  Commissioner  and  the  Children’s 
Aid  Society  had  settled  the  legal  question  of  its  religion,  having 
regard  to  the  father’s  or  mother’s  rights,  the  real  beneficial  ob- 
ject of  the  Act  would  be  defeated. 

A child  of  tender  years  has  no  religion  of  its  own,  nor  is 
the  question  of  its  religion  considered  a pressing  one,  in  view 
of  its  age:  Be  Dickson  (1888),  12  P.R.  659.  It  cannot  properly 
be  designated  a Protestant  or  a Roman  Catholic  child. 

A Children’s  Aid  Society  may,  but  need  not,  have  any  re- 
ligious affiliation:  see  sec.  2,  sub-sec.  ( b ).  Effect  may  be  given 
to  the  plain  words  of  the  section  by  confining  it  to  cases  where  it 
is  established  that  the  child  is  in  fact  either  Protestant  or  Roman 
Catholic,  and  as  not  including  children  who  cannot  be  so 
described.  The  right  of  a parent  is  fully  guarded,  and  so  is  that 
of  the  child,  whether  of  tender  years  or  old  enough  to  have  a 
religious  persuasion,  by  the  provisions  of  the  preceding  sec- 
tion, 27. 

This  view  is  further  enforced  by  a consideration  of  the 


XXIX.] 


ONTARIO  LAW  REPORTS. 


605 


earlier  Acts  and  those  in  England  of  similar  character.  Under 
the  Ontario  Act  of  1893,  56  Viet.  ch.  45,  sec.  6,  sub-sec.  (2),  be- 
fore committing  the  child,  the  religious  persuasion  to  which  the 
child  (not  the  parent)  belongs  was  to  be  ascertained  by  the 
Judge.  The  residence  of  the  child,  not  that  of  the  parent,  for 
one  year  is,  by  sec.  12,  sub-sec.  (2),  to  determine  the  muni- 
cipality to  which  it  belongs.  By  sec.  15,  the  education  of  Roman 
Catholic  children,  not  the  children  of  Roman  Catholics  as  such, 
was  to  be  in  the  separate  schools;  though  the  Separate  Schools 
Act  only  provides  for  accommodating  the  children  of  separate 
school  supporters.  Sections  18  and  20  are  in  practically  the 
same  words  as  secs.  27  and  28  of  the  present  Act,  and  are  drawn 
from  the  Imperial  Act  of  1891,  54  Viet.  ch.  3,  secs.  3 and  4 ; 
so  that  the  former  has  been  in  force  here  for  twenty  years  and 
in  England  for  twenty- two  years.  Under  sec.  21,  “ministers  of 
religion  ’ ’ are  given  access  to  such  children  in  shelters  and  homes 
“as  may  belong  to  their  respective  denominations.”  These  pro- 
visions are  repeated  in  R.S.O.  1897,  ch.  259. 

The  Industrial  Schools  Act  of  1884,  47  Viet.  ch.  46,  dealing 
with  children  under  fourteen,  directs  the  ascertainment  of  the 
“religious  persuasion  to  which  every  child  . . . belongs” 

(see  sec.  11),  and  then  provides  for  the  sending  of  “Roman 
Catholic  children  ’ 7 to  their  Industrial  School  and  other  children 
to  the  other  Industrial  School.  The  same  provisions  run 
through  the  successive  Industrial  Schools  Acts,  R.S.O.  1887, 
ch.  234,  and  R.S.O.  1897,  ch.  304. 

In  England,  ascertaining  the  religious  persuasion  to  which 
a child,  defined  as  under  fourteen  years  (sec.  131  of  8 Edw.  VII. 
ch.  67),  belongs,  is  directed  by  the  Children  Act,  8 Edw.  VII.  ch. 
67,  secs.  23  and  66.  By  sec.  108  (8),  the  religious  persuasion 
of  a child  charged  with  an  offence  is  to  be  regarded  in  selecting 
the  place  of  detention ; and  by  sec.  133,  which  applies  to  Ireland, 
a special  provision  is  made  (18)  for  children  who  “appear  to 
belong”  to  the  Roman  Catholic  Church.  They  are  to  be  sent  to 
a certified  school  conducted  in  accordance  with  the  doctrines  of 
that  Church ; but  others  who  do  not  so  appear  are  not  to  be  sent 
to  any  Roman  Catholic  school.  The  religious  persuasion  of  both 
the  parents  is  only  to  govern  where  it  coincides;  but,  if  not, 
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or  if  it  is  unknown,  then  baptism  is  accepted  as  settling  the  ques- 
tion, or,  that  not  appearing,  then  the  Church  to  which  the  child 
professes  to  belong.  This  Act  is  a consolidation  of  many  other 
Acts,  dating  from  1872 ; one  of  which,  the  Custody  of  Children 
Act  of  1891,  54  Yict.  eh.  3,  contains  a provision  exactly  similar 
to  sec.  28,  sub-secs.  4 and  5. 

The  Reformatories  Schools  Act  (Imperial),  29  & 30  Yict. 
ch.  117,  by  sec.  16,  speaks  of  the  “offender’s  religious  persua- 
sion” in  dealing  with  commitment,  i.e.,  of  one  under  sixteen. 

There  are  many  other  Acts  relating  to  children  in  which  the 
expressions  used  are  similar  in  character.  On  this  subject,  see 
Martin’s  Law  of  Maintenance  and  Desertion,  3rd  ed.,  passim. 

But  I am  quite  unable  to  see  what  bearing  sec.  28  of  3 & 4 
Geo.  Y.  ch.  62  can  have,  as  applied  to  the  provisions  of  the  pre- 
ceding section,  27,  sub-sec.  4.  By  the  latter,  the  Judge  of  the 
High  Court  Division  can  inquire  “whether  the  child  is  being 
brought  up  in  a different  religion  from  that  in  which  the  parent 
has  a legal  right  to  require  that  the  child  shall  be  brought  up ; ” 
and  he  can  make  such  order  as  he  may  think  fit.  If  sec.  28  is 
intended  to  control  the  discretion  of  the  High  Gourt  Judge,  then 
the  power  to  make  such  order  as  he  may  think  fit  is  meaningless. 
If  it  applied,  the  Judge  would  be  bound  to  change  the  custody 
whether  he  thought  fit  or  not.  If  sec.  28  is  read  as  meaning 
children  of  Protestant  or  Roman  Catholic  parents,  then,  as  it 
applies  till  the  child  is  sixteen  years  of  age,  it  would  deprive 
the  latter  of  any  right  to  have  its  views  regarded,  notwithstand- 
ing sec.  28,  sub-sec.  5,  as  the  prohibition  is  expressed  in  abso- 
lute terms. 

The  two  sections,  I think,  point  in  two  different  directions : 
the  later  one  as  preventing  a child  with  religious  views  (see  on 
this  Re  Faulds,  12  O.L.R.  at  pp.  253-9),  or  if  of  some  religious 
persuasion,  from  being  put,  under  the  statutory  machinery,  into 
a foster  home  or  committed  to  the  care  of  a society  contrary  to 
its  religious  desires,  and  as  conferring  a right  upon  the  child 
which  is  a personal  one.  The  earlier  section  recognises  the 
parent’s  legal  right  in  all  cases,  including  those  coming  under 
sec.  28,  as  overriding  the  wishes  of  the  child,  except  where  the 
Judge  of  the  High  Court,  in  his  discretion,  either  after  or  with- 
out consultation  with  the  child,  settles  its  religious  custody. 
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In  this  case  the  child  is  being  brought  up  by  Protestants, 
in  a religion  different  from  that  in  which  the  father  on  his  appli- 
cation says  he  desires  him  to  be  brought  up.  It  would  not 
matter,  therefore,  it  seems  to  me,  whether  he  were  in  the  foster 
home  iat  his  own  wish  or  under  the  committal  order.  The  parent 
has,  under  sec.  27,  the  right  to  insist  on  his  wishes  being  con- 
sidered, and  the  burden  is  cast  upon  the  Judge  either  to  give 
effect  to  that  right  or  in  his  discretion  to  refuse  to  yield  to  it. 

In  the  case  in  hand  my  brother  Middleton  has  exercised  his 
discretion,  and  we  are  asked  to  review  it.  That  he  had  the  power 
to  make  the  order  appealed  against  cannot  be  doubted,  both 
under  the  earlier  general  jurisdiction  vested  in  the  Court,  and 
by  the  statute  under  discussion.  And,  in  view  of  the  age  of  the 
child,  “the  Court  has  absolute  power”  over  him.  See  per  Lord 
Cottenham,  Warde  v.  Warde  (1849),  2 Ph.  786.  This  case  was 
followed  and  approved  by  Mowat,  Y.-(C.,  in  Be  Davis  (1871), 
3 Ch.  Ch.  277,  a case  of  a girl  of  seven  years  old.  In  In  re  Mc- 
Grath, [18-93]  1 Ch.  143,  the  Court  of  Appeal  (at  p.  148)  states 
the  rule  of  law  to  be  that  an  infant  child  is  to  be  brought  up 
in  its  father’s  religion  unless  it  can  be  shewn  to  be  for  the  wel- 
fare of  the  child  that  this  rule  ’should  be  departed  from,  and 
adds  (p.  149)  “The  welfare  of  the  infant  is  the  ultimate  guide 
of  the  Court.” 

In  The  Queen  v.  Gyngall,  [1893]  2 Q.B.  232,  the  Court  of 
Appeal  followed  In  re  McGrath,  supra,  and  asserted  its  juris- 
diction to  act  as  supreme  parent  of  children,  and  to  say,  even 
in  the  absence  of  misconduct,  what  was  best  for  the  welfare  of 
the  child.  In  In  re  Newton,  [1896]  1 Ch.  740,  the  Court  of  Ap- 
peal again  followed  In  re  McGrath,  supra,  in  a case  where  the 
father  was  insisting  upon  his  legal  right  to  have  his  children 
brought  up  in  his  own  religion,  and  decided  the  case  upon  its 
view  of  the  welfare  of  the  children.  It  was  also  held  that  the 
conduct  of  a living  father  might  be  such  as  to  compel  the  Court 
to  exercise  this  jurisdiction.  See  also  in  Ireland,  In  re  O’Hara, 
[1900]  2 I.R.  232;  Be  Faidds,  12  O.L.R.  245;  Be  Davis,  18 
O.L.R.  384;  Be  Young,  29  O.R.  665. 

While  I cannot  find  any  case  in  which  the  sections  in  the 
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English  Act  which  are  similar  to  ours  have  been  construed,  I 
think  the  principles  in  the  cases  cited  'are  entirely  applicable. 

I have  heard  no  reason  adduced  which,  to  my  mind,  im- 
peaches the  discretion  exercised  by  my  brother  Middleton;  and, 
as  I wholly  agree  with  his  views  as  to  the  welfare  of  the  child, 
upon  the  facts  properly  before  him,  I think  the  appeal  must  be 
dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Billings  and  Canadian  Northern  Ontario  R.W.  Co. 

Railway — Expropriation  of  Land — Arbitration  and  Award — Strip  of  Land 
Used  for  Access  to  Highway  from  Residence — Taking  by  Company  for 
Right  of  Way  — Injurious  Affection  of  Remaining  Land  — Evidence 
of  Value  — Sale-prices  of  the  Same  and  N eighbouring  Lands  — 
Opinion  Evidence — Way  Used  as  Highway — Possibility  of  Closing — 
Situation  Created  by  Railway  Previously  Constructed — Interference 
with  Access — Area  Affected — Extent  of  Depreciation — Compensation 
for  Smoke,  Noise,  and  Vibration — Extent  of — Title  to  Strip — Will — 
Res  Judicata — Appeal  from  Award — Increase  of  Amount  Awarded. 

Arbitrators  appointed  to  fix  the  compensation  to  be  paid  by  the  above- 
named  railway  company  to  the  claimants  for  certain  lands  taken  by  the 
company,  pursuant  to  the  Railway  Act  of  Canada,  R.S.C.  1006,  ch.  37, 
awarded  for  lands  of  the  claimant  H.  injuriously  affected  by  the  con- 
struction and  operation  of  the  railway  and  all  other  damages  the  sum 
of  $950,  and  for  the  land  taken,  the  property  of  both  claimants,  the 
sum  of  $60,  to  be  paid  by  the  company.  The  land  taken  was  part  of 
lot  16,  formerly  owned  by  the  father  of  the  two  claimants.  It  was 
near  a large  city  and  was  considered  to  be  available  for  subdivision  as 
residential  property.  In  1852,  a right  of  way  over  the  front  portion  of 
the  lot  was  acquired  by  the  P.  and  B.  railway  company.  In  the  exer- 
cise of  their  rights  under  an  agreement  between  the  then  owner  of  the 
lot  and  that  company,  the  owner  and  his  successors  made  use  of  a 
strip  of  land  15  feet  in  width,  lying  immediately  to  the  north  of  the 
adjoining  lot  (17)  on  the  south,  and  extending  from  the  land  appurten- 
ant to  the  residence  down  to  a road,  as  a means  of  egress  and  access, 
this  strip  crossing  in  its  course  the  right  of  way  of  the  P.  and  B.  com- 
pany, whose  rights  were  subsequently  acquired  by  the  C.P.  railway  com- 
pany; and  the  latter  company  controlled  and  to  a limited  extent  oper- 
ated the  railway  at  the  time  of  the  construction  of  the  C.N.O.  railway. 
In  1892,  the  owners  of  lot  17  laid  out  B.  avenue,  25  feet  in  width,  lying 
adjacent  to  the  northerly  boundary  of  lot  17,  and  extending  from  the 
road  mentioned  to  the  C.P.  right  of  way  and  from  the  easterly  limit  of 
the  right  of  way  to  a point  beyond  the  point  at  which  the  15-foot  strip 
was  departed  from  in  gaining  access  to  the  residence  on  lot  16.  B. 
avenue  was  first  brought  into  actual  use  as  a travelled  way  up  to  and 
over  the  C.P.  right  of  way  in  1903,  and  had  ever  since  been  so  used. 
The  claimants’  father  and  the  claimant  H.  made  use  of  this  avenue  in 
conjunction,  to  some  slight  extent,  with  the  15-foot  strip.  In  1906,  the 
claimants’  father  died,  and  by  his  will  left  to  the  claimant  H.  the  portion 
of  lot  16  lying  to  the  east  of  the  C.P.  right  of  way,  about  163 
acres,  and  to  the  other  claimant  the  portion  lying  to  the  west  of  the 
right  of  way,  reserving  the  15-foot  strip  as  a public  highway,  and  he 
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appointed  his  two  sons  (the  claimants)  his  executors  and  made  them 
his  residuary  devisees.  In  1910,  the  claimant  H.  gave  to  one  R.  an 
option  to  purchase  all  his  (H.’s)  interest  in  the  part  of  the  lot  owned  by 
him,  except  13  acres  occupied  with  the  residence,  at  a price  of  approxi- 
mately $860  per  acre.  After  that,  the  C.N.O.  company  acquired  from  the 
other  claimant  a right  of  way  across  his  portion  of  lot  16,  90  feet  wide, 
for  $1,425  per  acre,  which  included  damages  to  the  remainder  of  his  land. 
The  C.N.O.  company  undertook  to  cross  the  15-foot  strip  without  recog- 
nising the  ownership  of  the  claimants,  and  this  led  to  the  action  of 
Canadian  Northern  R.W.  Co.  v.  Billings  (1912),  3 O.W.N.  1504;  in 
which  it  was  determined  that  the  15-foot  strip  had  not  been  dedicated 
as  or  otherwise  become  a public  highway.  In  July,  1912,  the  C.N.O. 
company  gave  notice  of  their  intention  to  expropriate  that  portion  of 
the  15-foot  strip,  90  feet  by  15  inches  in  extent,  which  they  had  sought 
to  enter  upon;  and  this  was  the  taking  upon  which  the  award  was 
based: — 

Held,  upon  appeal  by  the  claimant  H.,  that  the  price  paid  by  the  C.N.O. 
company  to  the  other  claimant  of  $1,425  per  acre  for  lands  contiguous 
to  the  C.P.  railway  was  a direct  piece  of  evidence  as  to  value;  and  the 
price  named  in  the  option  to  R.  also  indicated  the  market  value  in  1910. 

Dodge  v.  The  King  (1906),  38  S.C.R.  149,  followed. 

.Discussion  of  the  value  of  the  opinion  evidence  of  expert  witnesses. 

2.  That,  as  the  whole  15  feet  had  been  taken,  whatever  use  the  whole 
could  be  put  to,  or  was  available,  and  not  only  the  use  of  the  part 
customarily  used  in  connection  with  the  residence,  should  be  considered 
in  awarding  compensation.  It  gave  an  additional  market  value  to  the 
whole  property,  or  the  part  served  by  it. 

3.  That  it  could  not  be  finally  determined  upon  the  evidence  whether  B. 
avenue  was  or  was  not  a public  highway.  There  was  a strong  prob- 
ability that  that  avenue  could  not  be  closed  by  the  C.P.  railway;  that 
probability  was  properly  taken  into  consideration  by  the  arbitrators; 
and  so  should  the  possibility  that  it  might  be  closed  be  a factor  in  their 
consideration  of  the  appellant’s  claim  for  damages. 

Re  Gilson  and  City  of  Toronto  (1913),  28  O.L.R.  20,  followed. 

4.  That,  even  if  B.  avenue  was  a public  highway,  its  use  could  not  be  as 
advantageous  as  if  the  15-foot  strip  were  added  to  it  and  used  with  it; 
and  the  expropriation  of  the  strip  deprived  the  appellant  of  a valu- 
able right. 

5.  That  the  coming  of  the  first  railway  created  a situation  upon  which  the 
advent  of  the  second  railway  operated.  The  locality  had  adjusted  itself 
to  the  consequences  of  the  first  invasion;  and  the  owner  of  the  property 
was  entitled  to  other  and  different  damages  in  the  present  arbitra- 
tion. 

6.  That  the  case  should  be  dealt  with  upon  the  footing  that  the  interfer- 
ence with  access  affected,  not  only  the  13  acres  upon  which  the  residence 
stood,  but  a larger  area,  including  the  13  acres,  properly  estimated  at 
25  acres;  and  the  value  of  these  25  acres  should  be  taken  at  $1,200  per 
acre,  and  the  depreciation  as  25  per  cent. 

7.  That  compensation  for  smoke,  noise,  and  vibration  should  be  allowed  as 
affecting  that  part  of  the  lands  lying  in  reasonable  proximity  to  the 
railway  (estimated  at  12%  acres)  while  any  part  of  a train  is  passing 
over  the  strip. 

8.  That,  the  amount  allowed  by  the  arbitrators  for  injurious  affection 
should,  therefore,  be  increased  to  $8,750. 

9.  That  the  arbitrators  had  properly  declined  to  go  into  the  question  of 
title  as  between  the  appellant  and  R. 

10.  That  the  Court  was  not  bound  to  pronounce  upon  the  effect  of  the  will 
of  the  claimants’  father,  dealing  with  the  15-foot  strip,  nor  the  position 
of  the  claimants  with  regard  thereto.  The  notice  of  expropriation  dealt 
with  the  15-foot  strip  as  private  property,  and  it  was  in  fact  res  judi- 
cata as  between  the  parties  by  the  judgment  in  Canadian  Northern  R.W. 
Co.  V.  Billings,  3 O.W.N.  1504. 
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Appeal  by  H.  B.  Billings  from  an  award  of  arbitrators  ap- 
pointed to  fix  the  compensation  to  be  paid  by  the  Canadian 
Northern  Ontario  Railway  Company  to  H.  B.  Billings  and 
Charles  M.  Billings,  of  the  township  of  Gloucester,  in  the  county 
of  Carleton,  for  certain  lands  taken  by  the  company,  pursuant  to 
the  Railway  Act  of  Canada,  R.S.C.  1906,  ch.  37. 


R.  D.  Gunn,  Junior  Judge  of  the  County  Court  of  the 
County  of  Carleton,  J.  A.  Ritchie,  County  Crown  Attorney  of 
the  County  of  Carleton,  and  W.  D.  Hogg,  K.C.,  were  the  arbi- 
trators. The  award  was  by  two  of  the  arbitrators,  Judge  Gunn 
and  Mr.  Ritchie;  Mr.  Hogg  dissenting  and  declining  to  join  in 
the  award. 


It  was  recited  in  the  award  that  the  arbitrators  had  taken 
upon  themselves  the  burden  of  the  reference,  had  viewed  the 
lands  and  premises  of  the  Billings  and  the  lands  taken  by 
the  company,  and  had  heard  the  evidence  and  the  argu- 
ments of  counsel ; and  the  arbitrators  awarded  as  follows : 
for  lands  of  H.  B.  Billings  injuriously  affected  by  the  construc- 
tion and  operation  of  the  railway  and  all  other  damages  the  sum 
of  $850;  for  the  land  taken,  the  property  of  H.  B.  and  Charles 
M.  Billings,  the  sum  of  $60:  being  a total  sum  of  $910,  “that 
shall  be  paid  by  the  said  railway  company  as  and  for  all  com- 
pensation for  the  land  taken  under  and  pursuant  to  the  said 
expropriation  notice,  served  and  filed  in  these  proceedings,  and 
more  fully  described  therein,  and  for  all  damages  sustained 
by  reason  of  the  exercise  of  such  powers,  together  with  the 
costs  of  and  incidental  to  these  expropriation  proceedings, 
which  shall  be  paid  by  the  said  company  forthwith  after  the  tax- 
ation thereof.” 

The  award  was  dated  the  28th  December,  1912. 


One  of  the  arbitrators,  Mr.  Ritchie,  made  a memorandum  of 
his  reasons,  as  follows : — 

Lot  16  in  the  Junction  Gore  of  the  township  of  Gloucester 
was  formerly  the  property  of  the  late  Charles  Billings.  The  lot 
lies  a comparatively  short  distance  to  the  north  of  the  main  out- 
let from  the  city  of  Ottawa  to  the  south — Billings  bridge.  It 
runs  substantially  from  west  to  east,  and  fronts,  at  its  westerly 
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end,  upon  the  River  road,  which  runs  towards  the  north  from 
Billings  bridge  along  the  Rideau  river,  the  boundary  at  this 
point  of  the  city  of  Ottawa,  and  at  no  great  distance  from  the 
river.  The  lot  rises  gradually  from  its  front  on  this  road 
towards  the  rear,  the  easterly  portion  of  the  lot  attaining  a 
height  said  to  exceed  that  of  any  other  land  in  the  immediate 
vicinity  of  Ottawa.  The  view  from  the  higher  portion  of  the 
lot,  embracing,  as  it  does,  practically  the  whole  of  the  city  and 
its  environs,  with  the  Laurentian  hills  as  a background,  is  very 
attractive;  and  the  land,  although  heretofore  and  at  present 
used  as  a farm,  apart  from  that  portion  of  it  occupied  by  the  late 
Mr.  Billings  as  a residence,  with  the  usual  messuages,  and 
now  similarly  occupied  by  the  present  owner,  his  son,  the  claim- 
ant H.  B.  Billings,  is  said  to  be  and  undoubtedly  is  well-situated 
for  suburban  residential  purposes. 

In  1852,  a right  of  way  over  the  front  portion  of  the  lot  was 
•acquired  by  the  Prescott  and  Bytown  Railway  'Company;  and, 
by  the  terms  of  the  agreement  between  the  then  owner  and  the 
company,  the  former  was  to  be  entitled  to  a crossing  for  each 
100  acres  of  these  and  other  lands  of  his  traversed  by  the  rail- 
way. In  the  exercise  of  their  rights  under  this  agreement,  the 
owner  and  his  successors  made  use  of  a strip  of  land  15  feet 
in  width,  lying  immediately  to  the  north  of  the  adjoining  lot 
17  on  the  south,  and  extending  from  the  land  appurtenant  to  the 
residence  down  to  the  River  road,  as  a means  of  egress  to  the 
outer  world  and  of  access  therefrom,  this  lane  crossing  in  its 
course  the  right  of  way  above  referred  to.  The  right  of  the 
Prescott  and  Bytown  Railway  Company  /were  subsequently 
acquired  by  the  St.  Lawrence  and  Ottawa  Railway  Company 
and  later  by  the  (Canadian  Pacific  Railway  Company,  which 
last-mentioned  company  now  control  and  operate,  but  this  only 
to  a limited  extent,  the  railway  constructed  upon  the  right  of 
way. 

In  1892,  the  owners  of  lot  17,  having  subdivided  a portion  of 
this  lot,  laid  out  a street  or  avenue,  25  feet  in  width,  lying  ad- 
jacent to  the  northerly  boundary  of  the  lot,  and  extending  from 
the  River  road  to  the  Canadian  Pacific  right  of  way  and  from 
the  easterly  limit  of  the  said  right  of  way  to  a point  beyond  the 
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point  at  which  the  above-mentioned  15-foot  strip  is  departed 
from  in  gaining  access  to  the  Billings  residence.  This  street  or 
avenue,  called  on  the  registered  subdivision  plan  “Billings 
avenue,”  was,  according  to  the  evidence  of  the  claimant  H.  B. 
Billings,  which  I accept,  first  brought  into  actual  use  as  a 
travelled  way  up  to  and  over  the  Canadian  Pacific  right  of  way 
in  1903,  and  has  ever  since  been  so  used,  although  the  plan 
itself  does  not  indicate  that  the  owners  assumed,  when  they  laid 
out  the  street  or  avenue,  that  they  would  have  the  right  to  cross 
this  right  of  wray  without  the  concurrence  of  the  railway  com- 
pany. 

After  the  bringing  into  use  of  this  street  or  way,  the  late  Mr. 
Billings  and  his  successor  made  use  of  it  in  conjunction,  to 
some  slight  extent,  with  the  15-foot  strip,  there  being  then  no 
fence  between  the  two.  By  this  I mean,  as  shewn  on  the  plan 
(exhibit  3),  that  the  actual  travelled  way  extends  at  some  points 
from  about  a foot  or  two  feet  beyond  the  northerly  side  of 
Billings  avenue  upon  the  15-foot  strip,  the  strip  being  also  used 
to  some  extent  as  a footway. 

In  1906,  Mr.  Charles  Billings  died  testate,  leaving  to  one  son, 
the  claimant  H.  B.  Billings,  that  portion  of  lot  16  lying  to 
the  east  of  the  Canadian  Pacific  right  of  way,  about  150  acres, 
with  other  lands,  and  to  his  other  son,  the  claimant  Charles  M. 
Billings,  that  portion  of  the  lot  lying  to  the  west  of  the  said 
right  of  way,  with,  other  lands,  and  reserving  the  15-foot  strip 
as  a public  highway,  and  by  his  will  he  also  appointed  his  two 
sons  his  executors  and  made  them  his  residuary  devisees.  The 
15-foot  strip,  apart  from  the  testator’s  expression  of  intention  in 
regard  thereto,  has  never,  as  Middleton,  J.,  in  Canadian 
Northern  R.W.  Co.  v.  Billings  (1912),  3 O.W.N.  1504,  1506,  has 
held,  been  dedicated  or  otherwise  transferred  into  a public  high- 
way. The  residuary  devisees  now,  in  effect,  hold  this  strip  as 
tenants  in  common;  and  I accept,  for  the  purpose  of  these  pro 
ceedings,  his  finding  in  this  regard. 

In  1910,  the  claimant  H.  B.  Billings  gave  to  one  V.  V.  Rogers 
what  purports  to  be  an  option  to  purchase  all  his  (H.  B.  Bill- 
ings’s) interest  in  the  150  acres  of  lot  16  owned  by  him,  except 
some  13  acres  occupied  by  and  surrounding  his  residence  and 
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its  messuages,  together  with  other  lands,  at  a price  of  approxi- 
mately $860  per  acre  for  the  whole.  This  instrument,  although 
spoken  of  as  an  option,  by  reason  of  its  terms  and  of  the  fact 
that  Mr.  Rogers  has  met  all  his  obligations  thereunder,  is,  in 
effect,  an  agreement  of  sale. 

Since  the  giving  of  this  option,  the  Canadian  Northern  On- 
tario Railway  Company  have  acquired  from  the  claimant  C. 
M.  Billings  a right  of  way  across  his  portion  of  lot  16  lying 
immediately  to  the  west  of  the  Canadian  Pacific  right  of  way, 
the  width  of  this  right  of  way  being  90  feet,  for  the  price  of 
$1,425  per  acre,  which  price  includes  all  damages  to  the  re- 
mainder of  Mr.  Billings’s  land. 

The  'Canadian  Northern  Ontario  Railway  Company  under- 
took to  cross  the  15-foot  strip  without  recognising  the  ownership 
of  the  Messrs.  Billings,  which  led  to  the  action  referred  to  above, 
but  with  which  we  are  not  further  concerned. 

On  the  25th  July,  1912,  this  railway  company  gave  notice 
of  their  intention  to  expropriate  that  portion  of  the  15-foot 
strip,  90  feet  by  15  feet  in  extent,  which  they  had  sought  to 
enter  upon,  for  the  purpose  of  a right  of  way  for  their  railway, 
offering  therefor  to  the  owners  the  sum  of  $60,  which  they  re- 
fused. Hence  the  creation  of  this  Board  and  the  submission  of 
the  dispute,  as  to  the  compensation  to  be  paid,  for  the  Board’s 
determination. 

On  behalf  of  the  land-owners  it  was  contended  before  us, 
not  that  the  amount  offered  for  the  land  actually  taken  was 
too  small — or  at  least  this  was  not  seriously  urged— but  that: 

(1)  as  to  the  claimant  H.  B.  Billings  there  is  a severance,  and,  as 
the  whole  of  the  150  acres  owned  by  him  has  now  a high  value 
as  residential  property,  and  will  be  injuriously  affected  by  the 
operation  of  the  railway,  he  is  entitled  to  substantial  damages  ; 

(2)  that — as  the  'Canadian  Pacific  Railway  Company  have  the 
legal  right  to  refuse  to  permit  those  using  “Billings  avenue” 
to  cross  their  right  of  way — if  they  did  so,  his  sole  means  of 
access  to  this  south-westerly  corner  of  his  land  would  be  de- 
stroyed; the  two  lozenge-shaped  pieces  of  land  formed  by  the 
crossing  of  the  15-foot  strip  by  the  Canadian  Northern  Ontario 
Railway  and  of  the  25-foot  Billings  avenue  by  the  Canadian 
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Pacific  Railway  having  the  same  relation  to  each  other  as  two 
adjacent  squares  of  the  same  colour  have  upon  a chess-board: 
and  that  substantial  damage  to  the  whole  of  the  150  acres  must 
ensue. 

On  behalf  of  the  railway  company  it  was  submitted:  (1) 
that  there  is  no  severance ; (2)  that,  by  reason  of  the  existence  of 
the  above-mentioned  option,  the  claimant  H.  B.  Billings  can  no 
longer  be  regarded  as  the  owner  of  the  property,  and  will  him- 
self suffer  no  damage  even  if  the  land  is  injuriously  affected; 
and  (3)  that,  in  any  event,  the  construction  and  operation  of 
the  railway  will  not  injuriously  affect  the  property  not  taken 
by  the  company. 

On  behalf  of  the  claimant  H.  B.  Billings,  Mr.  Rogers,  the 
option-holder,  who  is  a successful  real  estate  agent,  gave  evi- 
dence that  the  land  before  the  crossing  of  the  company ’s  railway 
was  worth  $2,500  to  $3,000  an  acre,  but  is  not  now  worth  more 
than  $2,000  an  acre.  He  valued  the  residence  and  the  surround- 
ing acres  at  from  $4:0,000  to  $50,000,  and  estimated  the  dam- 
ages in  relation  to  these  13  acres  at  $15,000.  Mr.  F.  X.  Lader- 
oute,  another  successful  real  estate  agent,  valued  the  land  with- 
out the  railway  of  the  company  at  $3,500  an  acre,  and  with  it 
at  from  $2,700  to  $2,800  an  acre.  Mr.  W.  J.  Best,  another  real 
estate  agent,  valued  it  at  $2,500  an  acre  without  the  railway, 
and  at  $2,000  an  acre  with  it.  Mr.  Charles  Keefer,  'C.E.,  an 
owner  of  much  property  in  the  vicinity  of  Ottawa,  valued  the 
land  at  $2,000  an  acre  without  the  railway,  and  at  $1,000 
an  acre  with  it.  The  claimant  H.  B.  Billings  established  that 
he  had  sold  5 acres  to  the  company  at  another  point  in  the  neigh- 
bourhood at  $3,500  an  acre. 

On  behalf  of  the  railway  company,  Mr.  S.  J.  Davis,  a real 
estate  agent  of  thirty  years’  experience,  expressed  the  opinion 
that  the  land  was  in  no  way  injured  by  the  coming  of  the  rail- 
way, nor  would  it  be  injured  by  its  operation,  owing  to  the  prior 
existence  of  the  Canadian  Pacific  Railway  between  the  claim- 
ants’ land  and  the  land  taken  by  the  railway  company.  Two 
real  estate  agents,  Mr.  Frederick  Shaw  and  Mr.  Horace  T.  Yan- 
horne,  who  have  had  much  experience  in  dealing  with  real 
estate  in  Montreal  and  Toronto,  and  with  actual  experience  as  to 
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the  effect,  or  lack  of  it,  upon  land  of  the  character  in  question, 
from  the  point  of  view  of  its  saleableness,  or  of  the  crossing  of  it 
by  a railway,  testified  that  the  injurious  affection,  when  it 
exists  at  all,  only  spreads  a short  distance  from  the  railway, 
about  140  feet,  or  to  the  first  tier  of  lots,  in  the  case  of  a sub- 
division adjacent  to  the  railway.  These  two  witnesses  appeared 
to  be  very  intelligent  young  men,  and  gave  their  evidence  in 
such  a manner  as  to  impress  one  both  with  their  capacity  and 
fairness. 

Apart  from  the  question  whether  the  claimant  H.  B.  Billings 
is  entitled  to  recover  anything  beyond  the  value  of  the  land 
taken,  which  I shall  deal  with  hereafter,  I am  impressed  with 
the  view,  both  from  a survey  of  the  land  and  the  actual  dealings 
with  it  and  the  land  of  the  claimant  Charles  M.  Billings,  and 
in  spite  of  the  large  price  which  was  obtained  by  the  claimant 
H.  B.  Billings  for  the  5 acres  above  spoken  of,  that  those  who 
gave  evidence  on  his  behalf  are  too  optimistic  in  placing  the 
value  of  the  whole  150  acres  which  they  have  placed  upon  it. 
By  reason,  however,  of  the  conclusions  to  which  I have  come, 
I do  not  consider  it  necessary  to  determine  in  my  own  mind 
the  value  of  the  whole  land  before  the  advent  of  the  railway, 
or  its  present  value. 

In  view  of  the  fact  of  the  ownership  of  the  claimant  IT.  B. 
Billings  of  that  portion  of  the  15-foot  strip  taken  by  the  rail- 
way company  and  of  the  150  acres  in  question  and  their  relation 
to  each  other,  and  in  spite  of  the  fact  that  his  title  to  these  two 
parcels  is  not  identical,  and  that  they  are  not  physically  con- 
tiguous, I am  of  opinion  that  there  has  been  a severance : Holt 
v.  Gas  Light  and  Coke  Co.  (1872),  L.R.  7 Q.B.  728;  Cowper 
Essex  v.  Local  Board  for  Acton  (1889),  14  App.  Cas.  153;  and 
that  the  claimant  H.  B.  Billings  is  entitled  to  compensation  for 
the  injurious  affection,  if  any,  of  his  land  due  to  the  operation 
of  the  company’s  railway.  But,  as  I am  also  of  the  view  that 
such  injurious  affection,  since  it  can  relate  only  to  those  lands 
of  his  affected  by  the  use  of  the  railway  upon  the  land  which  has 
been  actually  taken  ( Cowper  Essex  v.  Local  Board  for  Acton), 
will  necessarily  be  less  than  the  injurious  affection  due  to  the 
interference  with  his  means  of  access  to  his  lands,  I prefer  to 
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deal  with  the  question  of  compensation  in  relation  to  this  latter 
aspect  of  the  case. 

As  mentioned  above,  it  was  contended  by  counsel  on  behalf 
of  the  claimant  H.  B.  Billings  that,  by  the  action  of  the  'Can- 
adian Pacific  Railway  'Company  and  the  taking  of  that  portion 
of  the  15-foot  strip  by  the  railway  company  which  is  in  ques- 
tion, he  might  be  deprived  of  all  means  of  access  to  his  property ; 
but  to  this  contention  I cannot  give  effect.  The  long  acquiescence 
of  the  Canadian  Pacific  Railway  Company  in  the  user  of  Billings 
avenue  by  the  public  across  its  right  of  way,  and  the  fact  that 
this  company,  many  years  since,  filed  a plan,  approved  by  the 
then  Minister  of  Railways,  shewing  Billings  avenue  as  an  open 
way  across  its  railway,  convinces  me  that  this  company  should 
not  prevent  the  public  from  using  the  avenue  in  question. 
Nevertheless,  the  fact  is  that  for  many  years  the  claimant  H.  B. 
Billings  has  used  Billings  avenue  in  conjunction  with  the  15-foot 
strip  to  the  extent  in  regard  to  the  latter  of  some  2 feet,  as  a 
means  of  access  to  his  property ; and  now,  by  the  taking  of  that 
portion  of  the  15-foot  strip  lying  to  the  west  of  the  Canadian 
Pacific  right  of  way,  he  will  be  deprived  of  so  much  of  this 
means  of  access  as  he  has  customarily  used  for  a distance  of  90 
feet  or  his  means  of  access  will  be  interfered  with  for  this  dis- 
tance. The  consequence  of  this  deprivation  or  interference  must, 
as  it  appears  to  me,  to  some  extent  injuriously  affect  some  of  his 
land — the  question  is,  what  part  of  it?  In  my  opinion,  the  por- 
tion injuriously  affected  is  the  13  acres  upon  which  the  resi- 
dence stands. 

These  13  acres,  I find,  using  the  best  judgment  of  which  I 
am  capable  in  arriving  at  their  value,  to  have  been  worth  before 
the  coming  of  the  railway  $17,000,  and  I am  of  the  opinion  that 
they  have  been  injuriously  affected  by  the  taking  of  the  portion 
of  the  15-foot  strip  above  referred  to,  or  the  interference  with 
the  means  of  access  at  this  point,  to  the  extent  of  five  per  cent, 
of  their  value,  or  $850.  Various  percentages  of  depreciation 
were  deposed  to  by  witnesses  on  behalf  of  the  claimant;  but, 
having  regard  to  the  evidence  of  the  witnesses  for  the  railwaj7, 
company,  whose  experience  in  such  matters  seems  to  have  been 
greater  than  that  of  the  former,  I have  come  to  the  conclusion 
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that  the  percentages  given  are  much  too  high.  Moreover,  in 
arriving  at  these  percentages,  the  witnesses  obviously  had  in 
mind  injurious  affection  arising  from  the  operation  of  the  rail- 
way in  regard  to  smoke,  vibration,  noise,  etc.,  as  well  as  inter- 
ference with  access ; and,  as  I do  not  consider  that  these  elements 
of  smoke,  vibration,  and  noise  should  be  taken  into  consider- 
ation, in  view  of  the  small  portion  of  the  claimant’s  land  actu- 
ally taken,  over  which  the  railway  will  be  operated,  and  its 
distance  from  the  land  which  I find  to  be  injuriously  affected,  I 
consider  that  five  per  cent,  is  a fair  estimate  of  the  damage 
sustained.  It  is  to  be  noted  in  this  connection  that  the  15-foot 
strip  in  itself  is  a quite  inadequate  way  to  serve  the  whole  150 
acres,  regarded  as  a possible  residential  property.  As  a matter 
of  fact,  along  the  whole  extent  of  the  property  on  its  north 
side  is  a concession  road,  and  the  most  safe  commodious 
access  to  the  property  as  a whole  must  necessarily  be  by  way  of 
this  concession  road. 

I,  therefore,  find  the  claimants  entitled  to  the  following 
compensation. 

1.  To  H.  B.  Billings  and  Charles  M.  Billings  for  the  land 
taken,  $60. 

2.  To  H.  B.  Billings  for  injurious  affection  of  the  13  acres 
used  in  conjunethion  with  his  present  residence  and  its  messu- 
ages, $850. 

In  regard  to  the  contention  of  counsel  on  behalf  of  the  rail- 
way company  that  the  claimant  H.  B.  Billings  is  not  the  owner 
of  the  land — as  I find  that  the  land  injuriously  affected  is  con- 
fined to  the  13  acres  which  is  unquestionably  the  claimant ’s  pro- 
perty, I deem  it  unnecessary  for  me  to  deal  with  this  aspect  of 
the  case. 

The  dissenting  arbitrator,  Mr.  Hogg,  made  a memorandum 

of  his  reasons,  as  follows  i — 

The  first  question  to  be  determined  by  the  arbitrators  is, 
whether  the  Canadian  Northern  Ontario  Railway  Company 
have  in  fact  taken  any  portion  of  the  claimants’  lands,  be- 
cause upon  the  determination  of  that  question  will  depend  the 
nature  and  extent  of  the  damage,  if  any,  to  be  awarded.  It  is 
settled  by  the  judgment  of  Middleton,  J.,  in  the  action  of  Can- 
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adian  Northern  R.W.  Co.  v.  Billings,  3 O.W.N.  1504,  at  p.  1506, 
that  the  15-foot  strip  lying  along  the  southerly  side  of  lot  16 
was  and  is  owned  by  the  claimants.  I do  not  think  we  need  go 
further  than  this  judgment  to  conclude  that  H.  B.  Billings  is 
one  of  the  owners  of  this  pieces  of  lot  16. 

That  being  so,  the  evidence  shews  that  the  Canadian 
Northern  Ontario  Railway  Company  have  taken  90  feet  of  that 
15-foot  strip  over  which  the  right  of  way  of  the  company  has 
been  placed.  This  15-foot  strip  of  land  is  part  of  lot  16 ; and,  as 
part  of  this  strip  has  been  taken,  it  follows  that  the  nature  of  the 
damage,  if  any,  suffered  by  the  claimant  H.  B.  Billings,  would 
embrace  those  mentioned  in  the  fifth  rule  set  out  in  MacMurchy 
& Denison’s  Treatise  on  Canadian  Railway  Law,  2nd  ed.,  pp. 
211,  212. 

This  rule  is  as  follows:  “Where  any  part  of  a land-owner’s 
property  is  taken,  the  company  must  not  only  compensate  him 
for  the  value  of  the  land  so  taken  and  for  the  damage  to  the  rest 
of  his  land  which  have  been  or  may  be  injuriously  affected  by 
the  construction  of  the  railway,  but  they  must  also  pay  com- 
pensation for  damages  done  or  to  be  done  to  the  remainder  of 
the  land  by  the  operation  of  the  railway,  as  well  as,  for  instance, 
for  possible  depreciation  in  value  owing  to  vibration,  smoke,  and 
noise  from  passing  trains.” 

This  rule  is  amply  supported  by  the  authorities  quoted  by 
the  authors:  in  addition  to  which  authorities  I might  cite  Par- 
adis v.  The  Queen  (1887),  1 Can.  Ex.  C.R.  191. 

It  may  be  said  that,  because  the  15-foot  strip  of  lot  16  is 
held  and  used  as  a right  of  way  is  separated  from  the  163  acres 
by  the  Canadian  Pacific  Railway,  the  taking  of  a portion  of 
that  15-foot  strip  would  not  create  a severance  of  the  claimant ’s 
land  entitling  him  to  damages  for  injurious  affection  to  the  163 
acres  of  lot  1'6  or  any  part  of  it.  This  is  a case,  however,  where 
the  land  taken  and  the  land  injuriously  affected  are  held  by  the 
same  owner,  so  that  the  unity  of  ownership  conduces  to  the  ad- 
vantage of  the  property  as  one  holding.  The  lands  injuriously 
affected  are  held  with  the  lands  taken,  and  the  claimant  is  en- 
titled to  damages  for  injurious  affection  to  the  163  acres  which 
are  held  by  the  claimants  with  the  15-foot  right  of  way.  See 
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Cowper  Essex  v.  Local  Board  for  Acton,  14  App.  Cas.  153; 
Holt  v.  Gas  Light  and  Coke  Co.,  L.R.  7 Q.B.  728. 

The  second  question  to  be  determined  by  the  arbitrators  is, 
whether  the  crossing  of  the  Canadian  Northern  Ontario  Railway 
has  produced  a physical  interference  with  any  right,  public  or 
private,  which  the  claimant  H.  B.  Billings  is  by  law  entitled  to 
make  use  of  in  connection  with  lot  16.  The  15-foot  strip  has 
been  for  many  years  and  is  now  the  exclusive  right  of  access  to 
and  egress  from  the  property  of  Mr.  H.  B.  Billings.  Billings 
avenue  is  a public  way  over  which  the  claimants  are  entitled  to 
pass  in  common  with  others.  Both  of  these  rights  of  way  have 
been  crossed  by  the  Canadian  Northern  Ontario  Railway,  and 
an  actual  physical  interference  with  them  has  been  created  by 
the  construction  of  the  railway,  which  would  entitle  the  claim- 
ant to  damages.  See  Metropolitan  Board  of  Works  v.  McCarthy 
(1874),  L.R.  7 H.L.  243;  Duke  of  Buccleuch  v.  Metropolitan 
Board  of  Works  (1868),  L.R.  3 Ex.  306,  328;  Beckett  v.  Midland 
R.W.  Co.  (1867),  L.R.  3 C.P.  82.  In  the  latter  case  the  defin- 
ition of  Thesiger,  Q.C.,  was  adopted  as  a correct  statement  of 
the  law  in  this  regard.  That  definition  is  as  follows:  “ Where 
by  the  construction  of  works  there  is  a physical  interference 
with  any  right,  public  or  private,  which  owners  or  occupiers  of 
property  are  by  law  entitled  to  make  use  of,  in  connection  with 
such  property,  and  which  right  gives  an  additional  market 
value  to  such  property,  apart  from  the  uses  to  which  any  par- 
ticular owner  or  occupier  might  put  it,  there  is  a title  to  com- 
pensation, if,  by  reason  of  such  interference,  the  property,  as 
a property,  is  lessened  in  value.  ’ ’ This  definition  is  to  be  found 
in  the  case  of  Metropolitan  Board  of  Works  v.  McCarthy,  above 
cited,  at  p.  253. 

There  does  not  seem  to  be  any  doubt  that  in  regard  to  the 
claimant’s  rights  of  access  and  egress,  the  163  acres  of  land  or 
some  part  of  it  have  been  injuriously  affected,  and  that  dam- 
ages to  some  amount  should  be  awarded  to  the  claimant  H.  B. 
Billings.  As  to  the  damages  and  their  amount,  I propose  to 
deal  with  them  at  a later  stage. 

The  third  question  which  should  receive  the  consideration  of 
the  arbitrators  is,  to  what  extent  the  fact  that  another  railway 
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was  already  constructed  on  the  ground  in  immediate  proximity 
to  the  railway  placed  there  by  the  Canadian  Northern  Ontario 
Railway  Company  should  affect  the  claims  of  the  owners  of 
lot  16. 

It  may  be  presumed  that  when  the  Prescott  and  Ottawa  Rail- 
way was  constructed  across  lot  16,  some  fifty  years  ago,  the  then 
owners  received  payment  for  the  land  taken  and  for  all  damages 
arising  from  the  crossing. 

This  railway  is  now  the  property  of  the  Canadian  Pacific 
Railway  Company,  and  is  said  to  be  used  as  a siding  or  branch, 
there  being  no  through  trains;  and  in  fact  very  little  business 
is  done  upon  it  or  likely  from  its  position  to  be  ever  done  upon 
it. 


At  the  time  of  the  expropriation  by  the  Canadian  Northern 
Ontario  Railway  Company,  whatever  injury  had  been  suffered 
by  lot  16  by  reason  of  the  Canadian  Pacific  line  had  long  been 
an  established  fact,  and  that  injury,  whatever  it  was,  had  been 
settled  for. 

We  have,  therefore,  a piece  of  land  with  a railway  of  the 
kind  mentioned  upon  it,  having  a certain  value  under  these 
conditions.  We  should  treat  the  question  upon  the  basis  of  the 
land  as  it  actually  existed  at  the  date  of  the  present  expropri- 
ation. Under  these  circumstances,  the  Canadian  Northern  On- 
tario Railway  Company  have  constructed  a railway  immedi- 
ately alongside  of  the  Canadian  Pacific ; the  railway  of  the  Can- 
adian Northern  Ontario  Railway  Company,  it  is  said,  is  part  of 
the  through  line  of  the  Canadian  Northern  Railway  Company, 
upon  which  passenger  and  freight  trains  will  be  passing  and 
repassing  at  frequent  intervals,  and  it  is  said  it  will  be  a double 
track  line.  This  will  create  a new  and  entirely  different  condi- 
tion of  things  in  regard  to  the  adjoining  properties  from  that 
which  existed  before  the  construction  of  the  Canadian  Northern 
Ontario  Railway.  Besides  taking  a piece  of  the  claimant ’s  land, 
the  building  of  the  railway  will  create,  and  has  in  fact  created, 
a new  obstruction  and  interference  with  the  rights  of  the  claim- 
ant H.  B.  Billings  in  respect  to  both  the  private  and  public 
rights  of  way  leading  to  his  part  of  lot  16 ; and  this  lot,  or  some 
part  of  it,  has  been  injuriously  affected  from  both  of  these 
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I have  .not  found  any  case  which  applies  to  the  particular 
evidence  in  this  case  in  this  regard.  General  principles  must 
apply.  The  rule  applicable  where  one  railway  exists  must  apply 
to  each  subsequent  railway  which  may  be  built  across  a man’s 
property.  Each  individual  expropriation  must  rest  upon  its 
own  merits.  I would  say  that  if  the  Grand  Trunk  Railway 
Company  should  at  some  future  .time  lay  out  a line  and  build 
a railway  either  immediately  west  of  the  Canadian  Northern 
Ontario  Railway  or  immediately  east  of  the  Canadian  Pacific 
Railway,  the  owners  of  lot  16  would  again  have  the  right  to 
claim  damages  for  any  injurious  affection  which  might  be 
caused  by  such  work.  It  may  be  argued  that,  because  another 
railway  is  laid  alongside  of  the  first  railway,  compensation 
should  not  be  exacted  a second  time ; but  I do  not  agree  with  the 
suggestion.  The  damages  caused  by  these  railways  are,  in  my 
opinion,  entirely  independent. of  each  other.  If  it  can  be  shewn 
that  a second  railway  or  a third  railway,  by  its  construction  and 
operation,  affects  injuriously  the  land  on  either  side  of  it,  I 
think,  upon  general  principles,  that  there  can  be  no  doubt  that 
the  owners  of  the  adjoining  properties  must  from  time'  to  time, 
as  the  railways  are  built  and  their  land  is  thus  affected,  be  en- 
titled to  ask  for  and  obtain  damages. 

The  next  question  to  be  considered  is  the  option  given  by 
Mr.  H.  B.  Billings  to  Mr.  Y.  Y.  Rogers  for  150  acres  of  lot  16. 
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It  must  be  plain  that  the  option  per  se  cannot  in  any  way 
affect  the  question  whether  land  has  been  taken  or  land  has  been 
injuriously  affected  by  the  construction  of  the  Canadian  North- 
ern Ontario  Railway  at  the  place  in  question.  The  option,  at 
most,  is  merely  a personal  offer  by  Mr.  H.  B.  Billings  to  Mr. 
Rogers  to  sell,  amongst  other  lands,  150  acres  of  lot  16  for 
$150,000,  Mr.  Billings  retaining  out  of  this  163  acres  his  house 
and  13  acres.  The  option  does  not  vest  any  legal  title  to  the 
land  in  Mr.  Rogers.  It  only  gives  him  the  equitable  right,  upon 
signifying  his  intention  to  exercise  the  option  and  paying  the 
amount  mentioned  therein,  to  call  for  a deed  of  the  land 
described  in  the  option.  The  actual  legal  title  remains  in  Mr. 
IT.  B.  Billings,  and  he  remains  the  owner  of  the  land.  As  such 
owner,  he  is  entitled  to  prefer  and  maintain  a claim  in  respect 
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to  that  land.  Under  the  option,  Mr.  Rogers  could  not  prefer 
and  maintain  a claim  for  damages  to  this  land,  because  he  is  not 
the  owner  of  it,  under  sec.  171  of  the  Railway  Act  of  Canada, 
and  has  no  legal  title  to  it  whatever.  Mr.  Billings  does  not,  in 
my  opinion,  stand  in  the  position  of  a trustee  for  Mr.  Rogers  of 
the  land  mentioned  in  the  option.  I do  not  think  the  case  of  Re 
James  Bay  R.W.  Co.  and  Worrell  (1905),  6 O.W.R.  473,  applies 
to  this  case.  The  relation  between  them  is  that  of  an  intending 
purchaser  and  intending  vendor,  with  the  right  on  the  pur- 
chaser’s part  to  exercise  the  option,  and  a consequent  right  of 
action  for  specific  performance,  and  the  right  on  the  vendor’s 
part  to  forfeit  the  money  paid  in  the  event  of  default  on  the 
part  of  the  purchaser.  The  question  which  the  arbitrators  have 
to  decide  is,  whether  the  land,  no  matter  who  may  be  the  owner, 
has  been  injuriously  affected,  and  any  question  which  may  arise 
upon  the  option  is  one  to  be  settled  between  Mr.  Billings  and 
Mr.  Rogers. 

The  next  question  for  consideration  is,  what  is  the  value  of 
the  land  taken  and  the  lands  said  to  be  injuriously  affected?  In 
regard  to  the  small  piece  of  land  of  lot  16  actually  taken  by  the 
railway  company,  being  15  feet  wide  by  about  90  feet  long,  I 
think  it  would  not  he  fair  to  value  this  piece  of  land  upon  the 
valuation  of  the  land  generally  at  a price  per  acre.  This  piece 
of  land  has  a special  value  and  importance,  and  it  is  carved 
out  of  the  other  land.  There  is  no  evidence  with  reference  to 
it  excepting  that  the  'Canadian  Northern  Ontario  Railway  Com- 
pany have  actually  tendered  $60  for  it.  I should  be  inclined  to 
allow  $100  for  this  strip  of  land. 

In  regard  to  the  value  of  the  163  acres,  the  property  of  Mr. 
II.  B.  Billings,  the  evidence  given  by  the  several  witnesses  called 
by  the  claimant  varies,  as  is  usual  in  these  cases,  very  consider- 
ably, and  they  do  not,  in  my  opinion,  afford  an  entirely  safe 
basis  to  found  an  award  upon.  The  evidence  gives  from  $2,000 
to  $3,500  as  the  value  per  acre  of  this  163  acres  prior  to  the  Can- 
adian Northern  Ontario  Railway  being  placed  there,  and  from 
$1,000  to  $2,000  per  acre  since  the  railway  was  constructed.  On 
this  evidence,  it  would  be  impossible  to  say  what  this  land  is 
really  worth.  There  was  evidence,  however,  that  Mr.  Charles  M 
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Billings  was  paid  the  sum  of  $1,425  per  acre  for  the  land  actu- 
ally taken  off  his  part  of  lot  16  as  a right  of  way  for  the  Can- 
adian Northern  Ontario  Railway.  It  is  said  that  this  sum  covers 
not  only  the  value  of  the  land  but  the  damages  suffered.  There 
is  no  evidence  to  shew  what  part  of  this  sum  represented  land 
and  what  part  represented  damage.  I would  feel  inclined  to 
say,  upon  this  evidence,  that  the  fair  average  value  of  the  163 
acres  would  be  in  the  neighbourhood  of  $1,200  an  acre  prior  to 
the  Canadian  Northern  Ontario  Railway  being  constructed. 

The  next  question  is,  to  what  extent  this  land  has  been  in- 
jured by  the  building  of  the  Canadian  Northern  Ontario  Rail- 
way. The  interference  with  the  right  to  access  affects  about 
25  acres,  and  the  severance  and  operation  of  the  railway  about 
25  more — in  all  about  50 ; so  that  I would  apply  the  damages  to 
about  50  acres  of  lot  16.  The  claimant’s  evidence  in  respect  to 
the  measure  of  damage,  as  on  the  value  of  the  land,  is  varied  and 
divergent.  Mr.  C.  0.  Woods  says  that  the  railway  lessens  the  value 
of  the  land  by  about  25  to  30  per  cent.  Mr.  Charles  H.  Keefer 
places  the  injury  to  the  land  at  about  40  per  cent.  Mr.  Y.  Y. 
Rogers  also  states  that  the  land  is  injured  to  the  extent  of  40  per 
cent.  Mr.  F.  X.  Laderoute  places  the  depreciation  at  about  30 
per  cent.  And  Mr.  W.  J.  Best  says  that  the  land,  as  it  stood  be- 
fore the  Canadian  Northern  Ontario  Railway  was  constructed, 
was  worth  $2,500  an  acre,  and  that  he  would  value  the  land  after 
the  'Canadian  Northern  Ontario  Railway  was  placed  there  at 
$2,000,  which  amounts  to  20  per  cent,  of  a depreciation  in  the 
value  of  the  land.  They  have  all  spoken  of  the  land  as  a superior 
building  site,  and  we  should  treat  it  as  such.  No  doubt,  when 
Mr.  Rogers  secured  this  option,  the  basis  of  the  price  was  that 
of  a residential  site.  The  evidence  of  these  witnesses,  while,  no 
doubt,  given  most  conscientiously  and  to  the  best  of  their  abil- 
ity, is  more  or  less  guess-work.  It  is  difficult  for  any  man 
to  state  what  the  future  may  bring  forth  in  regard  to  this 
property.  Our  duty,  I take  it,  is  to  award  not  only  the  dam- 
ages which  may  be  occasioned  at  the  present  time,  but  we 
should  consider  all  reasonable  possibilities  which  may  arise  in 
regard  to  this  land;  in  other  words,  it  is  our  duty  to  deter- 
mine once  and  for  all  the  damages  which  may  be  suffered  by 
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the  land.  See  Todd  v.  Metropolitan  District  R.W.  Co. 
(1871),  19  W.R.  720;  S Hebbing  v.  Metropolitan  Board  of  Works 
(1870),  L.R.  6 Q.B.  37. 

The  witnesses  called  on  behalf  of  the  railway  company 
thought  that  the  land  was  not  seriously  affected  by  the  cross- 
ing of  the  railway,  but  that  it  might  be  to  some  extent  injured 
by  the  operation  of  the  railway.  What  that  injury  was,  either 
in  a fixed  amount  or  in  a percentage  of  damage,  these  witnesses 
did  not  state. 

The  arbitrators  had  the  advantage  of  viewing  the  premises 
and  noting  the  exact  position  of  the  land,  the  situation  of 
the  railway  crossing,  and  the  right  of  way  over  wihch  the 
railway  crosses,  leading  to  the  land.  There  is  no  doubt  that 
the  land  is  one  of  the  very  finest  residential  building  sites 
in  the  immediate  neighbourhood  of  Ottawa. 

Taking  a fair  view  of  the  whole  of  the  evidence  on  both 
sides,  together  with  the  knowledge  acquired  by  the  visit  to  the 
ground,  I would  say  that  the  25  acres  on  the  south  side  of  lot 
16,  embracing  the  13  acres  retained  as  a homestead  by  Mr.  H. 
B.  Billings,  would  be  very  seriously  affected  by  reason  of  the 
interference  with  the  right  of  way.  To  the  extent  of  the  25 
acres  on  that  side  of  lot  16,  the  right  of  way  is  the  natural 
and  proper  means  of  reaching  it,  and  in  regard  to  the  25 
acres  I would  be  inclined  to  say  that  damages  to  the  extent  of 
25  per  cent,  of  the  value  of  $1,200  per  acre  would  be  fair  com- 
pensation, which  would  amount  to  $6,500. 

The  other  25  acres  of  this  lot  number  16  would  be  affected 
injuriously  by  the  operation  of  the  railway  along  its  western 
side;  and,  in  regard  to  that,  I would  allow  15  per  cent., 
amounting  to  $4,500,  or  in  all  for  damages  $11,000,  to  which 
must  be  added  $100  for  the  land  actually  taken. 

I would,  therefore,  award  to  the  claimant  the  sum  of 
$11,100  as  the  fair  compensation  for  the  land  taken  and  in- 
jurious affection  of  his  other  lands. 


September  15  and  16.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

1.  F.  Hellmuth,  K.C.,  and  D.  J.  McDougal,  for  the  appel- 
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lant.  The  majority  of  the  arbitrators  assessed  the  damages 
on  altogether  too  small  a basis.  Interference  with  access  is  not 
the  only  damage  done  by  the  taking  of  the  15-foot  strip.  Any 
possible  use  to  which  that  strip  could  be  profitably  put  by  the 
appellant  should  be  considered  and  compensated  for:  Browne 
& Allan  on  Compensation,  2nd  ed.,  p.  125 ; Ford  v.  Metro- 
politan and  Metropolitan  District  B. W.  Companies  (1886),  17 
Q.B.D.  12;  Canadian  Northern  B.W.  Co.  v.  Billings,  3 O.W.N. 
1504;  Cripps  on  Compensation,  5th  ed.,  p.  143;  Township  of 
Pembroke  v.  Canada  Central  R.W.  Co.  (1882),  3 O.R.  503;. 
Canadian  Pacific  B.W.  Co.  v.  Guthrie  (1901),  31  S.C.R.  155. 
It  is  not  certain  on  the  evidence  that  Billings  awenue  is  a pub- 
lic highway;  and  the  possibility  of  its  being  closed  later  by 
the  Canadian  Pacific  Railway  Company  should  be  considered: 
Be  Gibson  and  City  of  Toronto  (1913),  28  O.L.R.  20;  In  re 
Cavanagh  and  Canada  Atlantic  B.W.  Co.  (1907),  14  O.L.R.  523; 
Holt  v.  Gas  Light  and  Coke  Co.,  L.R.  7 Q.B.  728.  The  arbitra- 
tors should  have  allowed  for  damage  to  the  150  acres  of 
land,  separate  from  the  13  acres  for  which  they  did  allow 
damage,  a great  portion  of  this  land  being  in  exactly  the  same 
position  in  regard  to  damages  as  the  13  acres.  The  arbitra- 
tors acted  rightly  in  not  going  into  the  question  of  title  as 
between  Rogers  and  the  appellant : Great  Northern  and  City 
B.W.  Co.  v.  Tillett,  [1902]  1 K.B.  874.  The  arbitrators  should 
have  allowed  damages  for  noise,  smoke,  and  vibration  caused 
by  the  operation  of  the  railway:  Cowper  Essex  v.  Local  Board 
for  Acton,  14  App.  Cas.  153;  Glover  v.  North  Staffordshire 
B.W.  Co.  (1851)1  16  Q.B.  912. 

E.  D.  Armour,  K.C.,  and  A.  J.  Beid,  K.C.,  for  the  railway 
company,  the  respondents.  The  award  should  be  reduced  by 
$850.  As  to  the  15-foot  strip,  it  was  always  used  as  part  of 
the  whole  parcel  until  the  death  of  the  appellant’s  father  in 
1906.  Under  his  will,  the  heirs-at-law  or  the  residuary  devisees 
hold  the  strip  in  trust  for  a highway.  If  they  had  carried 
out  the  testator’s  intention  to  dedicate  a highway,  the  appel- 
lant would  not  be  damaged  by  being  cut  out  through  losing 
the  right  of  way.  So  they  are  creating  a damage  for  them- 
selves: Be  Trent  Valley  Canal  (1886),  11  O.R.  687.  The  sell- 


App.  Div 
1913 

Re 

Billings 

and 

Canadian 
Northern 
Ontario 
R.W.  Co. 


626 


ONTARIO  LAW  REPORTS. 


VOL. 


App.  Div. 
1913 

Re 

Billings 

AND 

Canadian 
Northern 
Ontario 
R.W.  Co. 


ing  value  of  the  land  has  not  been  reduced,  and  compensation 
must  be  based  on  injury  to  the  land,  not  on  inconvenience  to  the 
owner:  Powell  v.  Toronto  Hamilton  and  Buffalo  R.W.  Co., 
(1898),  25  A.R,  209.  The  respondents  say  that  they  only  got 
severed  land,  not  severed  by  them,  but  by  the  testator,  and 
so  the  award  should  be  reduced.  If  damage  from  vibration, 
smoke,  and  noise  can  be  considered  at  all,  it  must  be  con- 
fined to  the  15-foot  strip. 

Hellmuth,  in  reply.  There  is  no  gift  here  impressed  with 
a trust.  The  provision  in  the  will  is  either  a dedication,  or 
it  is  nothing.  But  the  judgment  in  Canadian  Northern  R.W. 
Co.  v.  Billings  {supra)  says  that  it  is  not  a dedication;  and 
that  point  is  res  judicata. 


December  4.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — The  facts  are  very  fairly  stated  in  the  written 
opinions  of  the  arbitrators. 

The  evidence  of  value  given  on  behalf  of  the  respondents 
was  not  brought  within  the  rule  laid  down  in  Re  National  Trust 
Co.  and  Canadian  Pacific  R.W.  Co.  (1913),  29  O.L.R.  462. 
The  comparison  made  by  Shaw  of  Montreal  (p.  217)  is  to 
an  unidentified  location  on  the  Island  of  Montreal.  That  by 
Vanhorne,  of  Toronto,  while  definite  as  to  its  position  in  To- 
ronto (p.  238),  lacks  any  value  on  'account  of  the  total  absence 
of  comparison  as  to  the  pressure  of  population,  the  conditions 
of  the  locality,  and  the  method  of  treatment  that  will  be  re- 
quired to  cross  the  Canadian  Pacific  Railway  track  and  150  feet 
more  (p.  240),  purchased  alongside  by  the  Canadian  Northern 
Ontario  Railway  Company,  and  its  effect  on  the  adjacent  land. 
In  short,  no  foundation  of  similarity  is  made  except  that  two  rail- 
ways, side  by  side,  exist  in  these  places.  Davis,  of  Ottawa, 
gives  as  an  illustration  a property  known  as  Hurdman’s  farm, 
the  second  farm  from  the  Billings  property.  But  this  is  not 
otherwise  identified,  nor  is  any  evidence  given  of  similarity  of 
conditions  or  location.  This  detracts  greatly,  in  my  opinion, 
from  the  value  of  the  evidence  of  these  witnesses,  which  is  not 
helped  by  statements  that  crossing  four  lines  of  railway  would 
not  increase  the  danger  (Davis,  p.  235),  and  that  the  coming 
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of  the  second  railway  track  creates  no  damage  to  the  property 
from  severance,  that  being  attributable  to  the  first  track, 
which  was  laid  in  1854  (Shaw,  p.  229;  Davis,  p.  230;  Yanhorne, 
p.  238).  I do  not  find  that  Yanhorne  gave  evidence  that  the 
injurious  affection  spread  only  a short  distance  from  the  rail- 
way. Shaw  did  so  state,  but  that  opinion  is  his  alone. 

The  appellant’s  witnesses  base  their  views  chiefly  on  a com- 
parison of  the  property  in  question  with  that  owned  by  the 
Keefers  at  Rockcliffe,  which  is  said  by  two  witnesses  to  be 
similar  in  many  respects,  but  without  the  disadvantage  of  the 
railway  track.  The  evidence  of  the  other  expert  witnesses  upon 
the  same  side  is  opinion  evidence  only,  consisting  of  deductions 
drawn,  as  is  the  case  with  Shaw  and  Yanhorne,  from  their 
observation  and  experience  as  real  estate  operators.  The 
value  to  be  given  to  this  class  of  evidence,  or  its  want  of  value, 
is  dealt  with  by  Mr.  Justice  Sedgewick  in  William  Hamilton 
Manufacturing  Co.  v.  Victoria  Lumber  and  Manufacturing  Co. 
(1896),  26  SjC.R.  96,  108;  and  in  Re  Tveit  and  Canadian 
Northern  R.W.  Co.  (1912),  25  W.L.R.  188. 

It  is  true  that  Rogers,  who  goes  into  the  matter  in  detail, 
has  an  option  upon  the  property;  and,  while  not  perhaps 
legally  interested — because,  if  he  carries  out  his  option  by  pay- 
ing the  full  price,  it  is  not  to  his  advantage  to  decry  the  pro- 
perty— yet  it  was  urged  that  he  was  biassed,  in  that  he  may 
intend  afterwards  to  make  a claim  to  have  the  damages  ap- 
plied on  his  purchase-money.  With  that  possible  intention  the 
arbitrators  and  this  Court  have  nothing  to  do.  But  it  is  a 
comment  which  it  is  open  to  the  respondents  to  make  in  deal- 
ing with  the  weight  to  be  given  to  his  evidence,  while  at  the 
same  time  his  direct  interest  has  not  been  established. 

The  price  paid  by  the  respondents  to  C.  M.  Billings  of 
$1,425  per  acre  for  lands  contiguous  to  the  Canadian  Pacific 
Railway,  while  that  price  includes  damages  caused  by  the 
operation  of  the  respondents’  railway  alongside  his  property, 
cannot  be  disregarded,  and  is  a direct  piece  of  evidence  as  to 
value.  The  sale  or  option  to  Rogers  also  comes  directly  within 
the  decision  of  Bodge  v.  The  King  (1906),  38  S.'C.R.  149,  as  in- 
dicating 'the  market  value.  This  was  in  1910,  and  was  at  the 
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rate  of  about  $860  per  acre.  The  appellant,  H.  B.  Billings, 
sold  5 acres  in  the  neighbourhood  to  the  respondents  for  $3,500 
per  acre.  The  valuations  placed  upon  the  property  before  the 
coming  of  the  railway  extend  from  $2,000  to  $3,500  per  acre, 
and  after  from  $1,000  to  $2,-800,  or  a difference  of  from  $700  to 
$1,000  per  acre.  The  arbitrators  who  agree  in  making  the 
award,  in  their  written  opinion,  speak  of  the  property  as  very 
attractive  and  undoubtedly  well  situated  for  suburban  resi- 
dential purposes. 

They  have,  however,  determined  the  case  *as  if  the  interfer- 
ence with  access  were  the  only  element  of  damage  proved, 
and  have  confined  that  to  the  13  acres  upon  which  stands  the 
Billings  homestead.  They  have  refused  compensation  for  injury 
caused  by  smoke,  vibration,  and  noise.  It  is  quite  true,  as  the 
two  arbitrators  say,  that  the  15-foot  strip  in  itself  is  a quite 
inadequate  way  to  serve  the  whole  163  acres  regarded  as  a 
possible  residential  property.  Any  encroachment  upon  it 
would,  therefore,  be  a very  serious  matter;  and  what  the  re- 
spondents have  done  is  to  take  a section  of  it,  where  their 
railway  comes;  so  that,  if  the  appellant  had  to  depend  upon  it 
for  ingress  or  egress,  that'  way  is  barred. 

I am  unable  to  understand  why  this  taking  deprives  the 
appellant  only  “of  so  much  of  this  means  of  access  as  he  has 
customarily  used  for  a distance  of  90  feet”  ( i.e only  about 
2 feet  in  width),  and  why  this  deprivation,  limited  to  the 
customary  use,  is  alone  given  effect  to  and  only  attributed  to 
the  homestead  property  of  13  acres,  and  not  extended  to  the 
lands  lying  between  it  and  the  railway  and  extending  to  the 
north  thereof,  which  are  much  closer  to  this  means  of  access. 

The  whole  15  feet  has  been  taken;  and  whatever  use 
it  could  be  put  to,  or  was  available  for,  and  not  only  that  which 
was  customarily  used  in  connection  with  the  homestead,  should 
be  paid  for. 

If  the  appellant  had  never  used  it,  but  had  farmed  the  150 
acres,  seeking  an  outlet  by  the  north  for  his  produce  to  some 
customer  or  way  station,  that  would,  it  seems  to  me,  form  no 
answer  to  the  proposition  that  access  by  this  strip  was  most 
useful  to  this  property  when  put  on  the  market,  as  being  a more 
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I value  to  the  whole  property,  or  the  part  served  by  it.  See 
per  Bowen,  L.J.,  in  Ford  v.  Metropolitan  and  Metropolitan  Dis- 
| trict  R.W.  Companies,  17  Q.B.D.  12,  at  p.  28. 

It  cannot  be  finally  determined  upon  the  evidence  given 
whether  Billings  avenue  is  or  is  not  a public  highway.  It  is  so 
treated  by  Mr.  Justice  Middleton  in  Canadian  Northern  R.W. 
Co.  v.  Billings,  3 O.W.N.  1504,  at  p.  1506 ; but  I do  not  under- 
stand him  to  have  adjudicated  upon  that  point.  His  finding 
is,  that  the  15-foot  strip  is  not  a part  of  it,  and  that  finding 
would  be  just  as  effective  in  the  case  tried  before  him  if  in  fact 
Billings  avenue  was  a private  road.  But  there  is  a strong 
probability  that  that  avenue  cannot  he  closed  by  the  Canadian 
Pacific;  and  that  probability  was  properly  taken  into  consider- 
ation by  the  arbitrators.  See  Re  Gibson  and  City  of  Toronto , 
28  O.L.R.  20.  But  equally  so  should  the  possibility  that  it 
might  he  closed  he  a factor  in  their  consideration  of  the  appel- 
lant’s claim  for  damages. 

But  they  have  dealt  with  it,  not  as  a matter  of  probability 
or  possibility,  hut  upon  the  basis  that  it  must  forever  remain 
open;  a view  which  deprives  the  appellant  of  something  he 
is  entitled  to  urge  in  his  favour.  See  In  re  Cavanagh  and 
Canada  Atlantic  R.W.  Co.,  14  O.L.R.  523,  at  p.  530,  per  Rid- 
dell, J. 

But,  even  if  it  be  a public  highway,  its  use  cannot  be  as 
advantageous  as  if  the  strip  in  question  were  added  to  it 
and  used  with  it;  and  the  expropriation  of  the  15  feet,  in  my 
judgment,  deprives  the  appellant  of  a valuable  right,  even 
though  its  complete  enpoyment  depends  partly  upon  the  con- 
sent of  C.  M.  Billings.  He  apparently  is  willing  to  give  that 
consent,  on  terms  dealing  with  future  developments.  See  Holt 
v.  Gas  Light  and  Coke  Co.,  L.R.  7 Q.B.  728. 

The  right  to  compensation  for  interference  with  access  or 
its  being  rendered  less  convenient  or  more  dangerous  is  dis- 
cussed in  the  cases  referred  to  by  my  brother  Clute  in  O’Neil  v. 
Harper  (1913),  28  O.L.R.  635,  and  also  dealt  with  by  my 
brother  Middleton  in  Re  Myerscough  and  Lake  Erie  and 
Northern  R.W.  Co.  (1913),  15  Can.  Ry.  Has.  168,  4 O.W.N. 
1249. 

43 — 29  o.l.r. 
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I agree  with  Mr.  Hogg  that  the  coming  of  the  first  railway 
created  a situation  upon  which  the  advent  of  the  second  rail- 
way operated.  That  situation  was  one  only  affected  by  a single 
railway,  described  as  practically  a mere  siding,  and  not  com- 
parable to  that  created  by  the  advent  and  operation  of  the  main 
line  of  a great  through  railway.  The  locality  had  adjusted  itself 
to  the  consequences  of  the  first  invasion;  and  the  owner  of 
the  property  is  entitled  to  other  and  different  damages  in  the 
present  arbitration. 

I think  that  the  case  should  be  dealt  with  upon  the  footing 
that  the  interference  with  access  affects  not  only  the  13  acres 
upon  which  the  Billings  homestead  stands,  but  a portion  of  the 
neighbouring  lands  as  well.  The  extent  to  which  this  injurious 
affection  may  reach  is  in  dispute;  but,  I think,  the  dissenting 
arbitrator,  Mr.  Hogg,  has  not  unfairly  stated  the  area  affected 
as  25  instead  of  13  acres. 

The  value  of  this  25  acres  is  taken  by  him  at  $1,200  per  acre ; 
and,  wdiile  upon  the  whole  of  the  evidence  I think  a larger  sum 
might  have  been  allowed,  I do  not  think  that  it  would  be  right 
to  increase  it  beyond  that  figure,  in  view  of  the  price  paid  by 
the  respondents  to  C.  M.  Billings  for  the  land,  and  damages 
caused  by  the  operation  of  the  railway,  and  of  the  option  price. 
The  value  put  by  the  two  arbitrators  upon  the  Billings  13  acres 
is  $17,000  or  about  $1,375  per  acre;  but  I have  no  means  of 
knowing  whether  that  includes  the  value  of  the  buildings  as 
well. 

The  percentage  of  depreciation  is  more  difficult.  If  the 
view  of  the  majority  of  the  arbitrators  is,  for  the  reasons  I have 
given,  too  low,  the  percentage  adopted  by  Mr.  Hogg  is  not,  I 
think,  too  high,  considering  the  fact  that  he  deems  only  a com- 
paratively small  portion  of  the  163  acres  to  be  affected.  I 
am  the  more  inclined  to  this  view  because  I can  find  no  evi- 
dence, but  rather  the  contrary,  that  there  is  any  road  upon  the 
. north  portion  of  the  property  which  is  not  subject  to  the  same 
disadvantage  as  is  caused  by  the  railway  on  the  southern 
boundary  (Rogers,  p.  114).  The  concession  road  on  the  north, 
spoken  of  by  the  majority  of  the  arbitrators,  is  not  open.  (See 
Keefer’s  evidence,  p.  90;  Rogers,  p.  114). 
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With  regard  to  the  compensation  claimed  for  injurious  affec- 
tion by  reason  of  smoke,  noise,  and  vibration,  it  is  clear  that 
allowance  should  be  made  for  these  drawbacks  so  far  as  they 
depreciate  the  value  of  the  lands  in  question.  The  reason  given 
for  not  doing  so  is  “in  view  of  the  small  portion  of  the  claim- 
ant’s land  actually  taken,  over  which  the  railway  will  be  oper- 
ated, and  its  distance  from  the  lands  . . . injuriously 

affected’7  (in  respect  to  access). 

This  is  obviously  founded  upon  the  idea  that  the  actual 
user  by  the  railway  company  is  confined  to  crossing  the  15-foot 
strip,  an  operation  which  would  occupy  only  a minute  or  so. 
If  so,  these  damages  would  be  very  small.  But  I doubt  whether 
the  premises  are  correct.  The  user  of  the  15-foot  strip  is  con- 
tinued while  any  part  of  the  train  is  passing  over  it;  so  that, 
from  the  time  the  engine  enters  upon  the  strip  until  the  last 
car  leaves  it,  the  railway  is  being  operated  upon  and  using 
the  lands  taken.  Hence,  I do  not  see  why  the  noise  and  vibra- 
tion and  smoke  occasioned  by  the  hauling  of  a long  train 
across  this  strip  should  not  be  an  element  in  the  injurious  affec- 
tion of  the  remaining  lands,  though  the  vibration  is  not 
attributable  wholly  to  the  part  of  the  train  then  on  the  strip 
and  though  the  engine  emitting  smoke  has  passed  beyond  it. 

The  principle  as  expressed  in  Cowper  Essex  v.  Local  Board 
for  Acton , 14  App.  'Cas.  153,  at  p.  161,  by  Lord  Halsbury,  is, 
that  “where  part  of  a proprietor’s  land  is  taken  from  him,  and 
the  future  use  of  the  part  so  taken  may  damage  the  remainder 
of  the  proprietor’s  land,  then  such  damage  may  be  an  injurious 
affecting  of  the  proprietor’s  other  lands.” 

In  the  subsequent  case  of  Horton  v.  Colwyn  Bay  and  Coiwyn 
Urban  Council , [1908]  1 K.B.  327,  the  pipes  laid  in  the  plain- 
tiff’s land  served  to  convey  the  sewage  to  the  pumping  station. 
It  was  there  pointed  out  that  mere  user  did  not  in  itself 
cause  any  damage  to  the  lands  taken,  although  the  laying  of 
the  pipes  did,  nor  did  it  injuriously  affect  his  other  lands.  The 
damage  was  caused  by  the  erection  and  user  upon  other  lands 
of  the  pumping  station  and  reservoir. 

Phillimore,  J.,  in  Bex  v.  Mount  ford,  [1906]  2 K.B.  814,  ex- 
presses the  opinion,  though  not  necessary  to  the  decision,  that 
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the  words  “mischief  being  caused  by  what  is  done  on  the 
land  taken”  are  not  to  be  pressed  too  literally;  and  that,  if  a 
portion  of  an  owner’s  land  is  taken  for  a railway,  the  owner 
could  recover  damages  for  smoke  and  noise  arising  in  the  process 
of  shunting,  though  the  land  taken  from  him  carried  only  a 
plain  line  of  rails  and  the  sidings  were  fifty  yards  away. 

It  is  not  necessary  to  go  so  far.  But  it  is  fair  to  conclude 
that  the  noise,  smoke,  and  vibration  arising  from  a user  reach- 
ing bey'vnd  but  including  a user  of  the  land  taken,  is  within  the 
expression  “the  anticipated  legal  use  of  work  to  be  constructed” 
(or  operated)  “upon  the  land  which  has  been  taken:”  per 
Lord  Watson  in  the  Cowper  Essex  case,  at  p.  166.  In  the  case 
of  Canadian  Pacific  R.W.  Co.  v.  Gordon  (1908),  8 Can.  Ry. 
Cas.  53,  my  brother  Clute  has  decided  that  damages  may  be  had 
for  the  noise,  vibration,  and  smoke  arising  from  the  traffic 
passing  over  the  land  taken,  but  not  for  the  depreciation  from 
the  traffic  when  not  passing  over  the  land  so  taken.  This 
last  expression  is  not,  I think,  so  limited  as  to  exclude  damage 
arising  in  this  case,  as  I view  it,  though  it  is  in  direct  conflict 
with  the  suggestion  of  Mr.  Justice  Phillimore  just  quoted. 

For  these  reasons,  I think  that  the  compensation  with  regard 
to  smoke,  noise,  and  vibration  should  be  allowed  as  affecting 
that  part  of  the  lands  which  lie  in  reasonable  proximity  to  the 
railway  while  any  part  of  the  train  is  passing  over  the  strip 
in  question. 

The  arbitrators  have  properly  declined  to  go  into  the  ques- 
tion of  title  as  between  the  appellant  and  Rogers : Great 
Northern  and  City  R.W.  Co.  v.  Tillett,  [1902]  1 K.B.  874.  Nor 
is  this  Court  bound  to  pronounce  upon  the  effect  of  the  will  of 
Charles  Billings,  dealing  with  the  15-foot  strip,  nor  the 
position  of  his  sons  with  regard  thereto.  The  railway  com- 
pany’s notice  of  expropriation  deals  with  the  15-foot  strip 
as  private  property,  and  it  is  in  fact  res  judicata  as  between 
these  parties  by  the  judgment  of  Mr.  Justice  Middleton. 

All  the  arbitrators  are  men  of  eminence  in  their  profession, 
and  have  exceptional  means  of  knowing  the  locality  and  envir- 
onment of  the  lands  here  in  question;  and  their  respective 
views  have  been  so  expressed  as  to  be  of  great  value  in  dealing 
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with  this  case.  In  revising  to  some  extent  the  decision  of  the 
majority,  so  far  as  they  have,  an  the  view  I have  taken,  omitted  to 
allow  for  some  elements  of  damage,  it  is  not  unreasonable  to 
regard  the  opinion  of  the  third  arbitrator,  who  does  give  weight 
to  these  considerations,  as  the  limit  to  which  any  variation 
should  go — although  I think  a larger  amount  would  not,  upon 
the  evidence,  be  unreasonable.  I would,  therefore,  adopt  his 
figures  as  to  damage  for  interference  with  access.  But  I do 
not  think  that,  while  damage  from  noise,  vibration,  and  smoke 
can  be  allowed  for,  it  can  be  treated  as  affecting  the  whole  25 
acres  lying  to  the  east  of  the  Canadian  Pacific  Railway.  All 
that  can  be  given  is  the  damage  occasioned  by  the  operation 
of  the  railway,  in  the  sense  I have  indicated,  over  the  strip  in 
question.  So  far  as  I can  measure  that,  only  about  half  the 
amount  of  acreage  allowed  by  Mr.  Hogg  would  be  affected. 
Apart  from  that,  I would  adopt  his  view  of  the  percentage  of 
damage  on  this  head. 

In  the  result,  the  award  should  be  amended  by  striking  out 
the  amount  given  for  injurious  affection  to  the  13  acres  and  by 
inserting  in  place  thereof  the  amount  of  $8,810,  made  up  as 
follows 

Injurious  affection,  having  regard  to  interference 


with  access  to  25  acres  $5,500 

Injurious  affection  to  12%  acres  in  proximity  to 

railway  as  stated,  15  per  cent,  on  $15,000.  . . . 2,250 

$8,750 

To  these  amounts  the  sum  awarded  for  land  taken 

should  be  added  60 


Making  the  total  $8,810 

The  respondents  should  pay  the  costs  of  the  appeal. 
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Swale  v.  Canadian  Pacific  R.W.  Co. 

Railway — Carriage  of  Goods — Sale  of,  to  Pay  Charges — Railway  Act  of 
Canada,  secs.  345,  346 — Employment  of  Auctioneers — Conversion — 
Negligence — Liability  of  Railicay  Company — Bill  of  Lading — Excep- 
tions— Application,  where  Transit  Ended — Warehouseman  or  Bailee — 
“At  Owner’s  Risk” — Responsibility  of  Bailee — Acts  of  Agents — Inde- 
pendent Contractors — Statutory  Authority  of  Company  to  Sell — Lien 
by  Virtue  of  Bill  of  Lading. 

Goods  which  the  defendant  company  had  carried  for  the  plaintiff,  having 
been  in  the  company’s  possession  for  a long  time,  were  handed  over  by 
the  company  to  the  third  parties,  auctioneers,  to  be  sold  to  pay  the  com- 
pany’s charges.  The  auctioneers  sold  a part  of  the  goods,  which,  accord- 
ing to  their  statement,  realised  less  than  the  amount  of  the  charges. 
Some  of  the  goods  were  delivered  by  the  auctioneers  to  the  plaintiff. 
The  plaintiff  alleged  improper  accounting  and  conversion,  and  claimed 
from  the  company  a proper  account  of  the  goods  sold  and  the  value  of 
the  goods  converted,  or  damages  for  the  conversion:  — 

Held,  that  the  company  was  not  relieved  from  liability  by  exceptions  in 
the  bill  of  lading.  The  consignee  was  bound  to  take  the  goods  away 
within  twenty-four  hours  after  arrival,  and  her  refusal  or  neglect  to* 
receive  the  goods  put  an  end  to  the  transit.  The  purpose  of  the  bill  of 
lading  is  satisfied  when  the  transit  is  complete,  except  as  to  any  rights 
of  lien,  or  absolution  from  claims  not  promptly  made.  The  conditions 
do  not  apply  after  the  carriage  is  accomplished  and  the  carrier  has  be- 
come a warehouseman  or  involuntary  bailee,  with  the  right  to  realise- 
under  secs.  345  and  346  of  the  Railway  Act  of  Canada,  R.S.C.  1906,. 
ch.  37. 

Grand  Trunk  R.W.  Co.  v.  Frankel  (1903),  33  S.C.R.  115,  followed. 

Mayer  v.  Grand  Trunk  R.W.  Co.  (1880),  31  C.P.  248,  distinguished. 

2.  That,  if  the  words  “at  the  risk  of  the  owners”  in  sec.  345,  which  enables  the 
company  to  detain  the  goods,  apply  during  the  period  of  sale,  it  can  be 
only  while  the  goods  are  in  the  possession  of  the  company.  The  words  do 
not  make  the  position  different  from  that  in  which  the  default  of  the 
plaintiff  in  not  paying  the  tolls  and  taking  delivery  left  the  matter. 

3.  That  the  company  after  the  transit  being  in  the  position  of  an  invol- 
untary bailee,  its  obligation  was  to  take  reasonable  care  and  to  deliver 
the  goods  when  the  consignee  came  for  them.  Employing  a responsible 
agent  was  not  negligence;  but  inability  to  hand  over  the  proceeds  and 
the  unsold  goods  was  the  breach  of  a statutory  duty,  only  to  be  excused 
by  such  circumstances  as  would  absolve  the  agent;  and  the  question  was, 
not  whether  there  was  conversion  by  the  company,  but  whether  the 
company  was  liable  for  the  acts  of  its  agents  if  those  acts  amounted  to 
such  negligence  as  would  make  liable  a bailee,  such  as  the  company  was,, 
or  would  constitute  conversion.  “Owner’s  risk,”  in  the  circumstances, 
implied  the  same  responsibility  as  that  of  an  involuntary  bailee. 

4.  That  the  handing  over  of  the  goods  to  an  independent  contractor — if  an 
auctioneer  can  be  so  called — did  not  alter  the  company’s  position.  The 
statute  authorising  the  company  to  sell  does  not  require  the  employment 
of  a licensed  auctioneer;  the  authority  for  sale  and  the  right  to  sell 
by  auction  are  given  in  dealing  with  matters  obviously  necessary  to 
the  carrying  on  of  a railway  business,  and  therefore  are  validly  con- 
ferred and  cannot  be  qualified  even  by  Provincial  authority.  The  right 
to  sell  is  purely  statutory;  and  the  company  is  bound  to  see  that  no* 
acts  of  negligence  on  the  part  of  its  agent  cause  damage  to  the  owner 
of  the  goods. 

5.  That  the  plaintiff  did  not,  and  probably  could  not,  question  the  right 
of  the  company  to  retain  the  amount  for  which  it  had  a lien  by  virtue 
of  the  bill  of  lading. 

Judgment  of  Lennox,  J.,  affirmed. 
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Action  for  an  account  of  goods  sold  by  the  defendant  com- 
pany or  for  damages  for  conversion. 

The  goods  were  contained  in  ninety-seven  cases  of  settlers’ 
effects  delivered  to  the  defendant  company  in  Liverpool,  Eng- 
land. to  be  carried  to  Toronto,  Ontario. 

The  defendant  company  served  a third  party  notice  upon 
W.  J.  Suckling  & Co.,  the  auctioneers  who  sold  the  goods  for  the 
defendant  company  to  pay  the  charges  which  the  company  had 
against  the  goods  for  carriage,  claiming  to  be  indemnified  by 
them.  See  the  report  of  the  case  upon  an  interlocutory  motion 
and  appeals:  Swale  v.  Canadian  Pacific  R.W.  Co.  (1912),  25 
O.L.R.  492. 

November  19,  1912,  and  January  9,  1913.  The  action  and 
the  claim  for  indemnity  were  tried  before  Lennox,  J.,  without 
a jury,  at  Toronto. 

W.  M.  Hall,  for  the  plaintiff. 

Shirley  Denison,  K.C.,  for  the  defendant  company. 

W.  Laidlaiv,  K.C.,  for  the  third  parties. 

February  27.  Lennox,  J.  :r — The  action  of  the  defendant 
company  is  not  complained  of,  and  I may  say  at  once  that, 
throughout,  the  defendant  company  treated  the  plaintiff  with 
great  patience  and  leniency.  The  liability  of  the  defendant 
company,  if  any,  arises  out  of  the  conduct  of  the  third  parties, 
the  auctioneers  employed  to  dispose  of  the  plaintiff’s  goods. 

As  the  third  parties  are  said  to  be  a well-established  firm, 
doing  a large  business,  I shall  assume  that,  generally  speaking, 
their  business  may  be  well  conducted.  In  this  instance,  however, 
their  method  of  handling,  caring  for,  keeping  track  of,  and  ac- 
counting for  the  goods  intrusted  to  them  by  the  defendant  com- 
pany was  negligent  and  unbusinesslike  to  a marked  degree. 
Their  records  are  inaccurate,  and  the  account  rendered  to  the 
defendant  company  was  in  fact,  and  I am  afraid  intentionally, 
inaccurate  and  misleading.  No  account  was  taken  of  the  goods 
as  they  were  taken  in  or  when  they  were  unpacked  and  distri- 
buted about  the  warehouse,  although  there  were  goods  of  other 
customers  there  as  well.  No  effort  was  made  to  care  for  the 
smaller  articles — many  of  them  now  missing — although  this 
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firm  were  not  in  exclusive  occupation,  and  although  the  premises 
were  during  business  hours  open  to  the  public. 

It  is  said  that  there  were  men  taking  care  of  the  goods.  There 
was  no  specific  evidence  of  this,  and  I cannot  find  that  any  men 
were  there  outside  the  regular  staff  of  porters  and  clerks.  No 
catalogue  of  the  goods  was  ever  made.  They  were  advertised  as 
ninety  instead  of  ninety-seven  cases ; as  the  goods  of  parties  who 
had  no  interest  in  them ; the  list  of  the  goods  sold  cannot  be 
found;  and  Mr.  Suckling  now  admits  that,  in  one  instance  at  all 
events,  out  of  many  similar  errors  alleged,  they  credited  less  than 
thirty  per  cent,  of  the  amount  actually  received. 

But  the  worst  feature  is  the  manner  of  keeping  the  accounts. 
Here,  in  their  account  with  the  defendant  company,  one  item  of 
receipt,  $90,  is  altogether  omitted;  and,  although  their  ledger, 
without  this  item,  shews  total  receipts  of  $1,855.20,  their  state- 
ment to  the  defendant  company  shews  total  receipts  of  only 
$1,790.20 — a shortage  of  $65. 

There  may  have  been  no  sinister  reason  for  omitting  the  $90 
for  the  clock.  I leave  this  point  undetermined.  But  as  to  the 
$65  Mr.  Suckling  can  give  no  explanation  whatever.  I think  I 
can.  I think  it  plainly  appears,  on  looking  at  the  ledger,  that 
the  receipts  were  reduced  by  $65  to  enable  the  third  parties  to 
omit  from  the  debit  side  of  their  account,  and  yet  receive  pay- 
ment of,  two  wholly  unjustifiable  charges,  namely,  “Sanderson” 
(said  to  be  rent),  $20,  and  an  item  without  a name,  $45:  items 
which  the  firm  evidently  did  not  think  it  expedient  to  refer  to  in 
the  statement  sent  to  the  defendant  company. 

Other  evidence  of  want  of  care  is  furnished  by  the  fact  that 
articles  belonging  to  this  consignment  were  found  in  the  Suck- 
ling warehouse  months  after  the  sale.  This  in  addition  to  the 
fact  that  before  the  sale  Tom  Swale  missed  a lot  of  things,  some 
of  which  he  subsequently  found. 

I am  satisfied  that  the  plaintiff’s  account  of  the  goods  which 
she  purchased  from  the  third  parties  on  the  20th  October,  1909 
(exhibit  13) , is  correct.  I am  satisfied  that  the  ninety-seven  cases 
delivered  to  the  third  parties  by  the  defendant  company  con- 
tained all  the  goods  said  to  have  been  shipped  from  England; 
that  they  reached  the  firm  in  fairly  good  condition;  and  that, 
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at  the  time  of  their  receipt,  those  unaccounted  for  were  probably 
worth  the  amount  claimed  for  them  by  the  plaintiff.  W.  J.  Suck- 
ling, the  head  of  this  firm,  says,  “ Whatever  goods  the  shipping 
hill  called  for,  we  got.  ’ ’ 

The  lists  of  goods  used  in  the  interpleader  matter  and  filed  in 
this  action,  and  the  accounts  made  out  at  the  time  of  the  ship- 
ment by  the  plaintiff’s  husband  and  by  Davies,  Turner  & Co.,  all 
go  to  shew  what  the  ninety-seven  cases  contained.  Tom  Swale 
said:  “As  far  as  I know,  all  reached  Suckling’s,  all  seemed  to  be 
there  except  the  chairs  and  china ; ’ ’ and,  as  it  turned  out,  these 
things  were  there  too ; and  of  the  missing  things  now  sued  for  this 
witness  saw  several  before  the  sale.  Rawlinson — an  experienced 
man — examined  the  cases  at  the  defendant  company’s  sheds, 
with  a view  to  a loan  on  them,  and  says,  4 ‘ The  cases  were  intact 
and  seemingly  in  good  condition ; ’ ’ Hull  and  Dixon  are  to  the 
same  effect ; and  Bartlett,  who  delivered  the  goods  at  Suckling ’s, 
saw  the  nine  largest  cases  unpacked.  There  were  mirrors  and 
other  breakable  things;  he  says:  “The  cases  were  dirty,  but  in 
good  order.  The  contents  were  in  good  condition;  there  was 
nothing  broken.” 

There  is  some  testimony  very  much  the  other  way.  Mr.  Suck- 
ling says:  “The  grandfather’s  clock  was  broken  in  ^J>out  one 
hundred  pieces.  I could  not  recognise  that  it  was  a clock.  ’ ’ The 
one  hundred  fragments  sold  for  an  average  of  ninety  cents  each, 
and  I find  it  a little  difficult  to  believe  that  the  clock  was  so  much 
broken  up,  and  very  difficult  to  believe  that  an  auctioneer  of 
forty  years’  experience  would  have  no  idea  that  it  was  a clock. 

A number  of  technical  objections  were  raised  on  behalf  of  the 
third  parties.  Recovery  is  limited  by  the  bill  of  lading  to  $5  a 
package.  I do  not  think  that  this  applies  here.  This  is  a sale 
under  sec.  345  of  the  Railway  Act,  R.S.O.  1906  ch.  37 ; and, 
under  sub-sec.  3,  “the  company  shall  pay  or  deliver  the  surplus, 
if  any,  or  such  of  the  goods  as  remain  unsold,  to  the  person  en- 
titled thereto.”  The  defendant  company  does  not  take  this 
objection;  and  it  is  clearly  not  any  objection  that  the  third 
parties  can  set  up  against  their  employer. 

The  third  parties  also  argue  that  the  bill  of  lading  has  never 
been  properly  endorsed.  The  defendant  company,  by  its  letters, 
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its  statement  of  defence,  and  otherwise,  has  over  and  over  again 
recognised  the  right  of  the  plaintiff  to  immediate  delivery  of  the 
goods,  on  payment  of  the  tolls  and  storage  charges;  has  settled 
with  Davies,  Turner,  & Co.  in  full  and  obtained  an  indemnity 
from  them ; and  has  not  and  does  not  raise  this  objection. 

And  as  to  both  these  objections  the  order  made  in  this  action, 
as  to  the  issues  to  be  tried  and  method  of  trial,  does  not  give 
liberty  to  the  third  parties  to  dispute  the  liability  of  the  defend- 
ant company  to  the  plaintiff  or  to  take  part  in  the  trial  as  be- 
tween these  parties ; and  there  are  no  such  objections  attempted 
to  be  raised  by  the  third  parties’  statement  of  defence.  On  the 
contrary,  so  far  from  setting  up  an  identity  of  interest,  they  dis- 
tinctly plead  that  the  question  of  their  liability  is  entirely  dis- 
tinct from  the  questions  determining  the  liability  of  the  defen- 
dant company.  The  facts  and  figures  in  this  case,  too,  afford 
cogent  reasons  against  this  argument,  even  if  it  were  technically 
well-lodged. 

The  defendant  company  was  paid  in  full  when  the  sale  was 
discontinued  on  the  21st  October,  1909 ; and  the  plaintiff  was 
entitled  to  immediate  delivery  of  the  goods  now  sued  for;  and 
I may  add,  incidentally,  would  have  got  them  at  that  time  if  the 
third  parties  had  exercised  reasonable  care  and  kept  a proper 
record  of  their  transactions. 

After  a lot  of  investigation,  the  true  account  is  shewn  to 
stand  as  follows: — 

The  third  parties,  at  the  time  of  the  sale,  accounted 
to  the  defendants  for  gross  receipts  amounting  to . $1,790 . 20 


They  subsequently  paid  for  two  chairs  . . 25.00 

There  is  satisfactory  evidence  of  additional  re- 
ceipts, at  the  time  of  sale,  amounting  to 84.75 


Making  the  total  gross  receipts  $1,899.95 

The  third  parties  are  entitled  to  be  allowed: 

Commission  on  $1,899.95  at  10  per  cent.  $ 190.00 

For  cartage 18.80 

Amount  paid  Jenkins,  entered  as  “cash”  30.10  238.90 
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Leaving  amount  to  be  paid  |by  third 
parties  to  defendant  company  (they 

have  actually  paid  $1,505.63) $1,661.05 

The  defendant  company’s  full  claim  is.  .$1,657.79 
Leaving  a surplus  to  be  paid  the  plain- 
tiff of  3.26 
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$1,661.05  $1,661.05 

This  does  not  take  into  account  $15  worth  of  goods  sold  to 
the  plaintiff  on  the  20th  October,  as  there  was  sufficient  to  cover 
everything,  and  so  the  third  parties  treated  it,  without  this  item. 
It  does,  on  the  other  hand,  include  $70.28  costs  allowed  the  de- 
fendant company,  for  which  they  had  probably  only  the  remedy 
of  an  ordinary  creditor  or  of  a judgment  creditor  at  most.  . I 
have  disallowed  the  $45  claimed  for  advertising.  The  evidence 
shews  that  the  commission  covers  this.  There  were  some  peculiar 
transpositions  and  combinations  effected  before  the  statement 
of  the  sale  was  issued  to  the  defendant  company.  The  item  of 
$66.75  is  one  of  these.  I am  not  at  all  sure  that  any  part  of  it 
should  be  allowed ; but  I allowed  $30.10  of  it,  which  was  entered 
as  “cash”  and  sa^  ^ave  been  paid  to  Jenkins  for  unpacking 
and  setting  up.  Jenkins  says  nothing  about  it.  The  balance  of 
it,  $36.65,  was  claimed  from  the  defendant  company  for  “re- 
pairing,” but  there  were  no  repairs.  It  appears  in  the  ledger  as 
“salary.”  I have  allowed  commission  upon  the  total  receipts  as 

1 make  them — thus  increasing  the  commission  by  $10.98. 

Without  reference,  then,  to  the  missing  goods  now  sued  for 
at  all,  there  was,  when  they  stopped  selling  on  the  21st  October, 
in  the  hands  of  the  company ’s  agents,  the  third  parties,  sufficient 
and  more  than  sufficient  to  satisfy  the  company’s  claim  in  full; 
and,  this  being  so,  I fail  to  see  the  relevancy  of  the  bill  of  lading, 
or  Baxter’s  Leather  Co.  v.  Royal  Mail  Steam  Packet  Co.,  [1908] 

2 K.B.  626,  or  Marriott  v.  Y coward  Brothers,  [1909]  2 K.B.  987,  or 
Glyn  Mills  Cume  & Co.v.  East  and  West  India  Dock  Co.  (1882), 
7 App.  'Cas.  591,  or  the  Merchants  Shipping  Act,  to  this  case. 
The  transit  was  completed,  the  bailment  was  at  an  end,  the  money 
owing  to  the  defendant  company  was  in  the  hands  of  its  agents ; 
and  the  plaintiff  thereupon  became  entitled  to  an  immediate  de- 
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livery  of  her  goods  and  payment  of  the  surplus  moneys  or  dam- 
ages to  the  extent  of  their  value. 

As  already  intimated,  I find  that  the  missing  goods  were  de- 
livered to  the  third  parties  as  part  of  the  contents  of  the  ninety- 
seven  cases  or  packages.  These  are  enumerated  and  described  in 
exhibit  No.  14,  and  are  valued  at  $1,168.75.  The  third  parties 
called  expert  witnesses  to  value  a set  of  china,  not  now  in  question, 
but  have  not  questioned  the  value  put  upon  these  articles  by  the 
plaintiff  and  her  husband — except  the  packing  cases  and  some 
papers  hereinafter  referred  to — although  I have  no  doubt  that 
many  of  these  things  could,  upon  the  description  given  of  them, 
be  appraised  by  the  experts  who  were  in  Court.  I might,  there- 
fore, be  said  to  be  bound  to  accept  Tom  Swale ’s  evidence  as  the 
only  evidence  of  value  before  me.  Undoubtedly,  men  have  a ten- 
dency to  overvalue  their  own  belongings.  This  would  apply  to  the 
ordinary  goods.  There  were  a lot  of  rare  and  exceptionally 
valuable  things  in  this  list ; and  these,  I think,  he  would  be  liable 
to  undervalue ; and  I might,  perhaps,  safely  accept  Swale ’s  valu- 
ation as  a whole  except  as  to  the  papers  claimed  for.  There  is  a 
possible  question  of  breakage  too — though  not  discussed.  The 
missing  articles  that  could  be  broken  would  not  represent  more 
than  $150,  and  they  were  generally  small  articles,  not  very  liable 
to  break.  Ten  per  cent,  or  fifteen  per  cent,  would  probably  be 
a reasonable  estimate,  but  this  is  all  very  speculative. 

I have  given  this  matter  very  careful  thought,  but  I cannot 


overcome  altogether  the  want  of  evidence. 

The  total  of  these  articles  is $1,168.75 

Take  off  china  case  returned  $100.00 

“ “ two  chairs  paid  for  25.00 

“ “ overclaim  for  evidence,  letters, 

etc 90.00 

And  general  reduction  53 . 7 5 268.75 


Leaving  amount  in  favour  of  plaintiff $ 900.00 

Add  proceeds  of  sales  not  accounted  for 84.75 


And  overcharges  conducting  sale,  $45  + $36.65, 
not  accounted  for  


Making  a total  claim  in  favour  of  plaintiff  of $1,Q66.40 
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The  defendant  company  in  its  statement  of  defence  claims  a 
balance  of  $177.16.  It  has  since  been  paid  $25,  leaving  a bal- 
ance owing  it  of  $152.16.  It  abandoned  this  in  its  settlement 
with  Davies,  Turner,  & Co.,  agreeing  to  accept  the  $600  it 
received  in  full.  I do  not  think  that  this  should  bind  the  defend- 
ant company  as  against  the  plaintiff. 

Certain  interlocutory  costs  have  been  dealt  with  before  trial, 
and  my  judgment  is  not  to  be  read  as  conflicting  with  the  orders 
made. 

There  will  be  judgment  for  the  plaintiff  against  the  defend- 
ant company  for  the  sum  of  $1,066.40  with  costs. 

There  will  be  judgment  for  the  defendant  company  against 
the  third  parties  for  $1,066.40,  and  the  costs  it  pays  to  the  plain- 
tiff, including  the  costs  to  be  paid  by  the  defendant  company  to 
the  plaintiff  under  the  order  made  herein  on  the  4th  March, 
1912,  but  not  including  the  costs  payable  under  the  order  of 
Mr.  Justice  Britton  of  the  13th  March,  1911,  together  with  the 
defendant  company’s  costs  of  defence. 

There  will  be  judgment  for  the  defendant  company  against 
the  plaintiff  for  $152.16  without  costs — as  between  these  parties 
to  be  set  off  against  the  plaintiff’s  judgment  against  the  de- 
fendant company. 
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The  defendant  company  and  the  third  parties  appealed  from 
the  judgment  of  Lennox,  J.,  in  favour  of  the  plaintiff  against 
the  defendant  company;  and  the  third  parties  appealed  from 
the  judgment  in  favour  of  the  defendant  company  against  the 
third  parties. 

September  17  and  18.  The  appeals  came  on  for  hearing  be- 
fore , Meredith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  Bicknell,  K.C.,  and  W.  Laidlaw,  K.C.,  for  the  appellants  in 
both  appeals.  The  railway  company  is  relieved  from  liability, 
first,  by  exceptions  in  the  bill  of  lading.  Next,  we  submit  that 
under  the  provisions  of  secs.  345  and  346  of  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  the  goods  were  at  the  owner’s  risk:  Grand 
Trunk  R.W.  Co.  v.  Fitzgerald  (1881),  5 S.C.R.  204;  Lewis  v. 
Great  Western  R.W.  Co.  (1877),  3 Q.B.D.  195;  Dixon  v.  Riche- 
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lieu  Navigation  Co.  (1888),  15  A.R.  647.  We  also  say  that  the 
railway  company  held  the  goods  as  an  involuntary  bailee,  and 
so  was  not  bound  to  use  more  than  reasonable  care;  and  it  did 
use  reasonable  care.  The  company  was  not  guilty  of  conversion. 
Inability  to  deliver  is  not  a conversion : Roscoe ’s  Nisi  Prius,  18th 
ed.,  vol.  2,  pp.  948  to  967 ; Glyn  Mills  Currie  & Co.  v.  East  and 
West  India  Dock  Co.,  7 App.  Cas.  591 ; Grand  Trunk  R.W.  Co.  v, 
Frankel  (1903),  33  S.C.R.  115 ; Baxter’s  Leather  Co.  v.  Royal  Mail 
Steam  Packet  Co.,  [1908]  2 K.B.  626;  Marriott  v.  Yeoward 
Brothers,  [1909]  2 K.B.  987 ; Heugh  v.  London  and  North  West- 
ern R.W.  Co.  (1870),  L.R.  5 Ex.  51.  The  company  handed  over 
the  goods  to  competent  and  independent  agents,  auctioneers,  and 
this  relieved  the  company  of  further  responsibility:  Haseler  v. 
Lemoyne  (1858),  28  L.J.C.P.  103;  Halsbury’s  Laws  of  England, 
vol.  11,  p.  204;  Speight  v.  Gaunt  (1883),  9 App.  Cas.  1.  Besides, 
the  respondent  consented  to  the  employment  of  the  auctioneers. 

[At  this  point  the  Court  desired  to  hear  counsel  for  the 
plaintiff,  the  respondent,  on  the  question  of  the  liability  of  the 
railway  company  to  the  plaintiff.] 

W.  M.  Hall,  for  the  plaintiff.  The  railway  company  cannot 
escape  liability  by  trying  to  foist  the  responsibility  on  the 
auctioneers.  The  conditions  in  the  bill  of  lading  only  apply  while 
the  goods  are  in  transit.  Besides,  the  conditions  must  be  reason- 
able: Halsbury’s  Laws  of  England,  vol.  4,  p.  30.  The  words, 
“at  the  risk  of  the  owners,”  in  sec.  345  of  the  Railway  Act,  do 
not  apply,  in  the  circumstances  of  this  case.  They  only  apply 
while  the  goods  are  in  the  possession  of  the  railway  company, 
and  they  only  relieve  from  liability  when  the  loss  is  not  the  re- 
sult of  negligence : Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  3,  p. 
496,  vol.  5,  p.  313,  and  cases  cited  at  p.  313  in  note  2.  The  auc- 
tioneers were  the  company’s  agents,  and  the  company  is  re- 
sponsible, in  the  circumstances  of  this  case,  for  any  loss  which 
occurred  while  the  goods  were  in  the  agents’  possession.  Even 
if  an  auctioneer  can  be  termed  an  independent  contractor,  the 
railway  company  here  intrusted  the  auctioneers  with  the  doing 
of  a duty  which  was  the  railway  company’s  own  duty,  and  so 
the  company  remained  liable:  Ballentine  v.  Ontario  Pipe  Line 
Co.  (1908),  16  O.L.R.  654;  Holliday  v.  National  Telephone  Co., 
[1899]  2 Q.B.  392.  The  plaintiff  never  consented  to  the  sale. 

Bicknell,  in  reply 
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December  4.  Hodgins,  J.A. : — This  appeal  was  proceeded 
with  so  far  as  to  hear  the  railway  company  and  the  third  parties 
as  appellants  against  the  plaintiff  as  respondent,  except  as  to 
the  measure  and  quantum  of  the  damages,  if  any.  The  appeal  of 
the  third  parties  against  the  judgment  in  favour  of  the  railway 
company  for  indemnity  was  not  proceeded  with  pending  the  dis- 
position of  the  questions  argued. 

The  objections  urged  against  the  judgment  are : that  the  rail- 
way company  are  relieved  from  liability  by  (1)  exceptions  in  the 
bill  of  lading;  (2)  iby  the  fact  that,  by  secs.  345  and  346  of  the 
Railway  Act,  R.S.C.  1906,  eh.  37,  in  the  events  that  happened, 
the  goods  were  at  the  owner’s  risk;  (3)  that  the  goods  were  in 
the  hands  of  the  railway  company  as  an  involuntary  bailee,  and  as 
such  the  company  is  not  liable  for  want  of  reasonable  care,  and 
that  inability  to  deliver  is  negligence,  not  conversion,  and  the 
railway  company  did  not  convert;  (4)  that  the  goods  were 
handed  over  for  sale  to  independent  agents,  for  whose  acts 
and  defaults  the  railway  company  is  not  responsible;  (5)  that 
the  company  is  absolved  from  liability  by  the  plaintiff’s  consent 
to  the  sale  by  the  third  parties  for  a larger  sum  than  the  railway 
company  had,  under  secs.  345  and  346,  the  right  to  sell  for. 

(1)  No  doubt,  the  cases  cited  shew  that  the  exceptions  in  the 
bill  of  lading  would  protect  the  railway  company  if  the  goods 
had  been  lost  by  negligence  in  transit.  But  all  parties  agree  that 
what  was  shipped  at  Liverpool  was  delivered  to  the  third  parties 
for  sale,  though  in  respect  to  damages  the  shipment  of  all  the 
goods  claimed  is  not  admitted.  The  transit  then  had  been  at  an 
end  for  over  twelve  months,  as  it  ceased  on  delivery  at  “the 
station  nearest  to  Toronto,”  where  the  goods  remained  subject 
to  order.  The  consignee  was  bound  to  take  the  goods  away 
within  twenty-four  hours  after  arrival,  and  her  refusal  or  neglect 
to  receive  the  goods  put  an  end  to  the  transit : Grand  Trunk  B.W. 
Co.  v.  Frankel,  33  S.'C.R.  115.  The  expressions  used  in  the  bill 
of  lading,  if  read  irrespective  of  the  purpose  of  the  document, 
are  wide  enough  to  cover  some  elements  in  the  case  in  hand,  if 
the  third  parties  had  been  in  the  service  of  the  railway  company. 
The  goods  were  to  be  “forwarded  subject  to  the  exceptions  and 
stipulations  expressed  below,  per  railroad  and  (or)  water  to  the 
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station  nearest  to  Toronto,  and  at  the  aforesaid  station  delivered 
to  order  or  to  his  or  their  assigns.”  The  exceptions  cover 
“ breakage  and  pilferage  . . . (sic)  whether  any  of  the  causes 
or  things  above  mentioned,  or  the  loss  or  injury  arising  there- 
from, be  occasioned  by  or  from  any  act  or  omission,  negligence 
of  the  owners  . . . officers  ...  or  other  persons  whomso- 
ever in  the  service  of  the  ship-owners  or  railway  company  while 
on  board  said  ship  ...  or  otherwise  howsoever  for  whose 
acts  they  would  otherwise  be  liable.”  Further,  it  is  provided 
that  “the  master,  owners,  or  agents  of  the  vessel  or  railway  com- 
pany shall  not  be  liable  for  any  goods  which  is  (sic)  capable  of 
being  covered  by  insurance;”  as  to  which  St.  Mary’s  Creamery 
Co.  v.  Grand  Trunk  R.W.  Co.  (1904),  8 O.L.R.  1,  seems  in  point. 
There  is  also  a provision  relieving  from  liability  against  “any 
claim,  notice  of  which  is  not  given  in  writing  before  the  removal 
of  the  goods.” 

I think  that  the  purpose  of  the  bill  of  lading  is  satisfied  when 
the  transit  is  complete,  except  as  to  any  rights  of  lien,  or  absolu- 
tion from  claims  not  promptly  made.  The  case  of  Mayer  v. 
Grand  Trunk  R.W.  Co.  (1880),  31  C.P.  248,  is  distinguishable, 
as  in  the  shipping  note  the  condition  relied  on  was  by  its  very 
terms  to  apply  after  the  goods  had  arrived  at  their  destination. 
But  I cannot  see  that  the  conditions  apply  after  the  carriage  is 
accomplished,  and  where,  therefore,  the  new  relation  of  ware- 
houseman or  involuntary  bailee  arises,  coupled  with  the  right  to 
realise  under  secs.  345  and  346. 


If  it  were  otherwise,  conditions  limiting  liability,  which  are 
ineffective  without  the  approval  of  the  Board  of  Railway  Com- 
missioners in  respect  of  carriage  by  the  railway  company,  would 
become  operative  when  the  railway  company  held  the  goods  as 
bailee,  or  when  it  was  in  course  of  realising  its  lien.  It  was  not 
argued  before  us  that,  except  as  to  certain  goods,  the  liability 
was  limited  to  £20  per  package  or  £2  per  cubic  foot.  But  this 
should  be  open  upon  the  argument  as  to  damages,  as  it  was 
urged  at  the  trial. 

(2)  Section  345  enables  the  railway  company  to  detain  the 
goods,  which  during  detention  are  at  the  owner’s  risk.  If  the 
words  “at  owner’s  risk”  should  apply  during  the  period  of 
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sale,  then  they  can  only  so  apply  while  the  goods  are  in  the  pos- 
session of  the  company.  If  they  are  handed  to  an  agent  to  sell, 
they  are  either  still,  in  law,  in  the  company’s  possession,  in  which 
case  the  company’s  liability,  whatever  it  is,  attaches,  or  they 
are  out  of  the  company’s  possession,  and  so  the  section  does  not 
apply.  But,  for  the  reasons  stated  under  number  3 (infra),  I 
think  that  the  words  “at  the  risk  of  the  owners”  do  not  make  the 
case  different  from  the  position  in  which  the  default  of  the  plain- 
tiff in  not  paying  the  tolls  and  taking  delivery  left  the  matter. 

(3)  The  position  of  the  railway  company  after  the  transit 
ends  seems  to  be  that  of  an  involuntary  bailee,  with  the  obligation 
of  reasonable  care,  as  well  as  an  obligation  to  deliver  the  goods 
when  the  consignee  comes  for  them,  or,  as  it  is  elsewhere  put,  it  is 
not  liable  unless  there  is  gross  negligence,  nor  for  the  conse- 
quences of  delay  arising  from  causes  beyond  its  control.  And  if 
the  goods,  without  its  fault,  were  stolen  or  accidentally  destroyed, 
the  bailee  would  not  be  liable : Grand  Trunk  E.W.  Co.  v.  Frankel, 
33  S.C.R.  115;  Walters  v.  Canadian  Pacific  E.W.  Co.  (1887),  1 
Terr.  L.R.  88;  Heugh  v.  London  and  North  Western  E.W.  Co., 
L.R.  5 Ex.  51.  But  it  is  not  suggested  that  while  in  the  railway 
company’s  possession  the  loss  occurred.  The  employing  a re- 
sponsible agent  is  not  negligence.  But  inability  to  hand  over  the 
proceeds  and  the  balance  of  the  unsold  goods  is  the  breach  of  a 
statutory  duty,  and  can  only  be  excused  by  such  circumstances  as 
would  absolve  the  agent.  So  that,  it  seems  to  me,  the  question 
is,  not  whether  there  was  conversion  by  the  railway  company,  but 
whether  the  railway  company  is  liable  for  the  acts  of  its  agents 
if  those  acts  amount  to  such  negligence  as  would  make  liable  a 
bailee,  such  as  the  railway  company  was,  or  would  constitute  con- 
version. 

“Owner’s  risk,”  in  the  circumstances  which  happened,  seems 
to  imply  much  the  same  idea  as  underlies  the  responsibility  of  an 
involuntary  bailee.  “Owner’s  risk”  is  said  in  Dixon  v.  Eichelieu 
Navigation  Co.,  15  A.R.  647,  to  protect  from  all  liabilities  except 
wilful  neglect  or  misconduct;  and  this  corresponds  to  the  obli- 
gation of  reasonable  care  and  to  the  exception  of  liability  in 
matters  arising  beyond  the  involuntary  bailee’s  control  or  with- 
out his  fault  as  stated  above.  And,  if  the  employment  of  an 
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auctioneer  results  in  loss,  the  test  is,  I think,  the  same  as  if  the 
railway  company  itself  sold  by  auction. 

(4)  I do  not  see  how  the  handing  over  of  these  goods  to  an 
independent  contractor — if  the  auctioneers  can  be  so  called — can 
alter  the  railway  company’s  position.  The  Railway  Act  en- 
abling the  railway  company  to  sell  does  not  require  the  employ- 
ment of  a licensed  auctioneer,  though  it  may  be  that  in  Toronto 
the  municipal  by-law  does  not  permit  any  one  who  has  no  license 
to  sell  by  auction.  But  the  authority  for  sale  and  the  right  to 
sell  by  auction  are  both  given  in  dealing  with  matters  obviously 
necessary  to  the  carrying  on  of  the  business  of  a railway  com- 
pany, and  therefore  are  valid  and  cannot  be  qualified  even  by 
Provincial  authority.  See  Grand  Trunk  R.W.  Co.  v.  Attorney- 
General  of  Canada,  [1907]  A.C.  65.  And,  as  the  railway  com- 
pany is  charged  with  the  duty  of  paying  over,  not  merely  what 
its  agent  may  account  for,  but  the  surplus  itself,  and  of  delivery 
to  the  owner  of  so  much  of  the  goods  as  remain  unsold,  I think 
that  it  cannot  shoulder  this  responsibility  on  to  another  and 
compel  the  respondent  to  look  to  him,  unless  the  latter  has  so 
acted  as  to  require  him  so  to  do,  especially  as  the  employment  of 
an  auctioneer  does  not  necessarily  involve  parting  with  the  cus- 
tody of  the  goods.  I can  find  no  case,  and  none  was  cited,  where 
an  auctioneer  has  been  treated  as  an  independent  contractor 
under  similar  circumstances.  The  view  generally  taken  of  his 
position  is  that  of  an  agent  for  the  vendor,  and,  in  signing  a 
sale  agreement,  agent  to  that  extent  for  the  purchaser.  Mr. 
Walker,  one  of  the  solicitors  in  the  Canadian  Pacific  Railway 
Company’s  office,  who  had  some  charge  of  this  matter,  says  that 
he  considered  the  third  parties  “were  our  agent  for  the  purpose 
of  making  the  sale”  (p.  106). 

But,  if  they  were  not,  then,  in  view  of  the  provisions 
of  secs.  345  and  346,  the  employment*  of  an  auctioneer  seems 
to  fall  within  a well-understood  exception  to  the  rule  that 
the  employment  of  a competent  and  independent  contractor 
to  do  work,  frees  the  principal  from  liability  for  the  negli- 
gence of  the  contractor  or  his  workmen.  The  exception  is, 
that  where  the  work  intrusted  to  the  independent  contractor  in- 
volves the  performance  of  a duty  which  is  incumbent  upon  the 
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person  by  whom  the  work  was  so  intrusted,  the  principal  re- 
mains liable.  In  this  case,  the  duty  of  sale  and  accounting  is 
upon  the  railway  company,  to  enable  it  to  recover  its  charges, 
and  there  is  a duty  to  perform  it  in  such  a way  as  to  realise 
as  much  as  possible  for  the  consignee.  The  right  to  sell  is  purely 
statutory,  and  a sale  would  be  unlawful  if  not  authorised  by  the 
Railway  Act.  The  sale  can  only  be  pursued  in  the  way  and  with 
the  consequences  attached  to  it  by  secs.  345  and  346;  and  the 
company  is  bound  to  see,  within  the  limits  I have  mentioned,  that 
no  acts  of  negligence  on  the  part  of  the  agent  cause  damage  to 
the  owner  of  the  goods. 

The  company  must  sell ; it  is  the  only  one  who  can  sell ; and 
the  agent’s  services  are  merely  the  machinery  by  which  it  effects 
the  sale. 

(5)  By  the  bill  of  lading,  the  railway  company  is  given  a lien 
on  the  goods  “not  only  for  the  freight  and  charges  herein,  but 
for  all  payments  made  and  liabilities  incurred  in  respect  of  any 
charges  stipulated  herein  to  be  borne  by  the  owners  of  the 
goods.  ’ ’ 

It  was  stated  that  there  was  evidence  of  consent  to  the  em- 
ployment of  the  particular  auctioneers.  The  respondent  realised 
that  a sale  was  inevitable,  as  she  could  not  pay  the  freight  and 
charges,  and  she  does  not  question  the  right  of  the  railway  com- 
pany to  retain  the  amount  for  which  it  had  a lien  by  virtue  of 
the  bill  of  lading,  and  probably  could  not  do  so.  See  Porteus  v. 
Watney  (1878),  3 Q.B.D.  534. 

It  was  also  urged  that  the  respondent  had  received  part  of 
the  goods  before  sale  without  the  railway  company’s  consent; 
that  she  bought  at  the  sale,  and  removed  the  goods  she  bought ; 
and  that  she  afterwards  received  directly  from  the  third  parties 
some  of  the  goods  left  after  the  sale.  If,  by  so  doing,  she  in 
any  way  lessened  the  responsibility  of  the  railway  company,  it 
should  have  the  right  to  urge  this,  as  well  as  any  matter  not 
already  argued  affecting  the  amount  for  which  it  would  be  liable, 
as  well  as  to  shew  consent,  if  it  can,  to  the  employment  of  the 
auctioneers.  It  may  be  that  the  third  parties,  and  not  the  rail- 
way company,  are  directly  responsible  to  the  respondent  for 
part  of  the  damages;  and  it  should  also  be  open  to  the  respon- 
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dent  to  contend  that  the  third  parties  should,  as  to  that,  be  added 
as  defendants,  even  at  this  late  date,  if  power  so  to  do  exists 
at  this  juncture. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

Meredith,  C.  J.O. : — The  appeal  was  not  argued  upon  the 
question  between  the  defendant,  the  railway  company,  and  the 
third  parties,  or  as  to  the  amount  of  the  damages,  if  any,  for 
which  the  defendant  company  is  sought  to  be  made  liable. 

The  case  was  argued  only  upon  the  question  of  the  liability 
of  the  railway  company. 

We  are  of  opinion  that  the  judgment  as  to  the  liability  of 
the  railway  company  is  right,  and  that  the  appeal  upon  that 
branch  of  the  case  should  be  dismissed. 

The  case  may  be  brought  on  as  to  the  other  branches,  if  the 
parties  desire  it. 

Appeals  dismissed  as  to  one  branch. 


[APPELLATE  DIVISION.] 

Lindsey  v.  Le  Sueur. 

Contract — Author — Preparation  of  Biography — Access  to  Private  Collection 
of  Documents — Express  or  Implied  Agreement  as  to  Use  to  be  Made  of 
Documents — Breach — Injunction — Delivery  up  of  Copies  and  Extracts 
— Jurisdiction. 

The  judgment  of  Bbitton,  J.,  27  O.L.R.  588,  was  affirmed,  upon  the  appeal 
of  the  defendant. 

Held,  that,  the  defendant  having  been  given  access  by  the  plaintiff  to  and 
the  use  of  the  documents  in  the  plaintiff’s  collection  for  a particular  pur- 
pose, viz.,  that  the  defendant  should  write  a life  of  William  Lyon  Mac- 
kenzie, the  plaintiff’s  grandfather,  which  would  so  depict  him  that  he 
would  rightly  take  a place  in  a certain  series  of  biographies  as  a 
“Maker  of  Canada,”  there  was  to  be  implied,  from  what  took  place  be- 
tween the  parties  and  from  the  nature  of  the  transaction  they  were  enter- 
ing into,  a term  that  the  documents  were  not  to  be  used  for  any  other  pur- 
pose; and,  inasmuch  as  the  book  written  by  the  defendant  did  not  so 
depict  Mackenzie,  but  depicted  him  as  a “puller  down,”  the  plaintiff  was 
entitled  to  the  relief  which  the  judgment  gave  him — an  injunction  re- 
straining the  defendant  from  committing  a breach  of  his  agreement,  and 
the  delivery  up  of  the  copies  of  and  extracts  from  the  documents  made 
by  the  defendant,  because  the  defendant  threatened  to  use  them  in  breach 
of  his  agreement — and  the  Court  had  jurisdiction  so  to  adjudge. 

Morison  v.  Moat  (1851),  9 Hare  241,  specially  referred  to. 

Appeal  by  the  defendant  from  the  judgment  of  Britton,  J., 
27  O.L.R.  588. 
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September  30  and  October  1 and  2.  The  appeal  was  heard 
by  Meredith,  C.J.O.,  Garbow,  Maclaren,  and  Magee,  JJ.A. 

W.  N.  Tilley,  for  the  appellant.  The  arrangement  in  refer- 
ence to  the  defendant  gaining  access  to  the  Mackenzie  collection 
of  documents  did  not  proceed  on  any  understanding  that  the 
defendant  should,  in  writing  the  life  of  William  Lyon  Mac- 
kenzie, make  only  such  comment  upon  the  material  used  as 
would  make  the  resulting  historical  work  a more  “ friendly” 
biography.  The  only  condition,  and  that  an  implied  one, 
attached  to  the  permission  of  access,  was  that  a fair  use  should 
be  made  of  the  material,  and  this  condition  was  fulfilled.  There 
was  no  express  stipulation  that  the  manuscript  of  the  defendant 
would  be  published  in  “The  Makers  of  Canada”  series  only, 
or  otherwise  could  not  be  published  at  all,  and  no  such  stipula- 
tion can  be  implied,  having  regard  to  the  subject-matter  of  the 
arrangement  and  to  what  the  parties  had  in  view:  Consolidated 
Goldfields  of  South  Africa  ( Limited ) v.  E.  Spiegel  and  Co. 
(1909),  25  Times  L.R.  275,  at  p.  277;  Pollard  v.  Photographic 
Co.  (1888),  40  Ch.D.  345;  Lamb  v.  Evans,  [1893]  1 Ch.  218. 
The  name  “Makers  of  Canada”  is  merely  a publisher’s  name 
for  a series  of  biographies  of  public  men,  and  does  not  neces- 
sarily indicate  that  the  persons  included  in  the  series  always 
advocated  a wise  political  course.  There  is  no  finding  that  the 
defendant  wrote  anything  unfair  to  Mackenzie,  and  that  is  the 
real  issue.  Historical  truth  should  be  the  guiding  principle  to 
a writer,  and  any  agreement  to  the  contrary  is  against  public 
policy  and  ought  not  to  be  given  effect  to.  Nor  should  such  an 
agreement  be  predicated  upon  the  assertion  of  a party  in  interest 
when  denied  by  the  other.  There  is  no  precedent  for  ordering 
the  delivery  up  of  the  extracts  from  and  copies  of  the  documents 
in  question. 

I.  F.  Hellmuth,  K.C.,  for  the  plaintiff,  the  respondent.  It 
was  on  the  express  understanding  that  the  defendant  had  under- 
taken to  write  a life  of  William  Lyon  Mackenzie  for  Morang  & 
Co.,  for  publication  in  their  series,  “The  Makers  of  Canada,” 
that  access  to  the  documents  in  question  was  granted  to  the  de- 
fendant. It  was  for  the  purpose  of  publication  in  that  series, 
and  for  no  other  purpose,  that  the  defendant  was  allowed  to 
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examine  the  documents.  The  defendant  deceived  the  plaintiff 
as  to  the  attitude  in  which  he  would  approach  the  work,  and 
concealed  the  fact  that  he  had  previously  been  instrumental  in 
having  Morang  & Co.  reject  a life  of  Mackenzie  written  by 
another  author,  on  the  ground  that  it  was  too  favourable  to 
the  character  of  Mackenzie;  and  the  defendant  fraudulently 
represented  that  he  would  enter  upon  the  work  in  sympathy 
with  the  character  he  was  to  depict  as  one  of  “The  Makers  of 
Canada,”  and  would  make  fair  use  of  the  materials  placed  at 
his  disposal  for  that  purpose.  This  he  did  not  do,  and  the 
manuscript  was  rejected  by  Morang  & Co.,  because,  in  their 
opinion,  it  was  partisan  and  unfair,  and  did  not  depict  Mac- 
kenzie as  one  of  the  “Makers  of  Canada.”  The  judgment  be- 
low is  right  in  ordering  the  delivery  up  to  the  plaintiff  of  all 
extracts  from  and  copies  of  the  documents  in  question,  and  in 
restraining  the  defendant  from  publishing  any  information 
obtained  from  the  Mackenzie  collection;  and  there  is  no  doubt 
about  the  'Court’s  ability  to  grant  the  plaintiff  this  relief: 
Prince  Albert  v.  Strange  (1849),  13  Jur.  109;  Duke  of  Queens- 
berry  v.  Shebbeare  (1758),  2 Eden  329;  Thompson  v.  Stanhope 
(1774),  Amibl.  737. 

Tilley,  in  reply. 


December  5.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  from 
the  judgment,  dated  the  9th  January,  1913,  which  Britton,  J., 
directed  to  be  entered,  after  the  trial  of  the  action  before  him 
sitting  without  a jury,  at  Toronto,  on  the  11th,  13th,  and  14th 
November,  1912 : 27  O.L.R.  588. 

The  respondent  sues  on  behalf  of  himself,  and  as  executor 
of  the  late  Charles  Lindsey,  deceased,  his  father;  and  by  his 
statement  of  claim  alleges  that  in  the  month  of  December,  1905, 
the  appellant  entered  into  a contract  with  Morang  & Co. 
Limited  to  write  a life  of  the  late  William  Lyon  Mackenzie, 
who  was  the  grandfather  of  the  respondent,  for  publication  in 
a series  issued  by  that  company,  intituled  “The  Makers  of 
Canada;”  that  'Charles  Lindsey  was  the  owner  of  “a  collec- 
tion of  books,  newspaper  files,  and  letters,  bearing  upon  and 
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relating  to  the  life  of”  Mackenzie,  which  comprised  documents 
not  to  be  found  or  duplicated  elsewhere,  and  of  which  the 
respondent  is  the  owner,  and  to  which  he  has  the  exclusive  right ; 
that  Charles  Lindsey  for  ten  years  prior  to  1906  had  his  home 
and  resided,  with  the  respondent,  and  that  this  collection  was 
in  the  house  and  custody  and  control  of  the  respondent,  who 
was  the  sole  agent  and  representative  of  his  father  in  respect  to 
it;  that  in  January,  1906,  the  appellant,  knowing  of  this  col- 
lection and  that  he  could  not  obtain  elsewhere  the  information 
contained  in  it,  requested  the  respondent  to  allow  him  access  to  it, 
representing  that  he  had  undertaken  to  write  a life  of  Mackenzie 
for  Morang  & Co.  Limited  for  publication  in  the  series  before 
referred  to;  that,  the  respondent  relying  upon  this  representation, 
and  on  the  express  agreement  and  understanding  that  the  life 
would  be  written  to  the  satisfaction  of  that  company,  and  would 
be  published  in  the  series,  the  appellant  was  allowed  free  access 
to  the  collection  for  that  purpose,  and  no  other,  and  was  allowed 
to  and  did  take  extracts  from  the  books,  letters,  newspaper 
files,  and  papers  forming  the  collection,  and  obtained  much 
information  from  the  collection,  and  subsequently  embodied  in 
his  manuscript  extracts  from  these  books,  letters,  newspaper  files, 
and  papers,  and  information  thus  obtained;  that  the  appellant 
compiled  his  manuscript  and  sent  it  to  Morang  & Co.  “for  their 
satisfaction  and  approval”  and  its  publication  in  the  series;  that 
that  company  refused  and  still  refuses  to  give  its  approval  to 
the  manuscript  or  to  publish  it,  and  that  it  has  been  returned 
to  the  appellant;  that  the  appellant,  when  representing  to 
the  respondent  that  he  had  undertaken  to  write  the  life,  deceived 
the  respondent  as  to  the  attitude  in  which  he  would  approach 
the  work,  and  concealed  the  fact  that  he  had  previously  been 
instrumental  in  having  Morang  & Co.  reject  or  refuse  a life  of 
Mackenzie  written  by  another  author  for  the  series,  on  the 
ground  that  it  was  too  favourable  to  the  character  of  Mackenzie; 
that  the  appellant  fraudulently  represented  to  the  respondent 
that  he  “would  enter  upon  the  work  in  sympathy  with  the 
character  he  was  to  depict  ’ ’ as  one  of  the  ‘ ‘ Makers  of  Canada,  ’ ■ 
and  would  make  fair  use  of  the  materials  placed  at  his  disposal 
by  the  respondent  for  that  purpose;  that  the  appellant  did 
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not  make  fair  use  of  the  materials  placed  at  his  disposal  by  the 
respondent;  and  that  the  appellant’s  manuscript  was  rejected 
by  Morang  & Co.  because,  in  the  opinion  of  that  company,  it  was 
partisan  and  unfair,  and  did  not  depict  Mackenzie  as  one  of 
the  “Makers  of  Canada;”  that  the  respondent  had  demanded 
the  return  of  the  extracts  and  copies  made  by  the  appellant 
from  the  materials  placed  at  his  disposal,  and  an  assurance 
that  he  would  not  publish  any  of  them,  or  make  any  use  of  any 
information  derived  from  the  collection ; and  that  the  appel- 
lant bad  refused  to  do  so,  and  had  expressed  his  intention  of 
publishing,  or  causing  to  be  published,  a book  containing  the 
extracts,  copies,  and  information ; and  the  claim  of  the  respond- 
ent is  for: — 


(1)  A mandatory  order  compelling  the  appellant  to  deliver 
up  the  extracts  and  copies. 

(2)  An  injunction  restraining  the  appellant,  his  servants 
and  agents,  from  publishing  or  causing  to  be  published  any  book 
containing  any  of  the  extracts  or  copies,  or  any  information 
derived  from  them,  or  from  any  of  the  books,  letters,  newspaper 
files,  and  papers  contained  in  the  collection;  and  from  selling 
or  parting  with  any  manuscript  containing  such  extracts  or 
copies  or  any  information  derived  from  them  or  from  the  col- 
lection. 

(3)  “Damages  for  the  wrongful  conversion  and  detention.” 

(4)  Other  relief. 

By  his  statement  of  defence,  the  appellant  admits  that  he 
obtained  access  to  the  collection,  and  possession  of  it,  in  the 
residence  of  the  respondent,  but  says  that  it  was  for  the  purpose 
of  obtaining  from  it  such  information  as  he  might  deem  it 
proper  to  avail  himself  of  for  the  work  he  had  undertaken  at 
the  request  of  Morang  & 'Co. — the  writing  and  preparation  for 
publication  by  the  company  of  a life  of  William  Lyon  Mackenzie 
— land  that  full  permission  and  authority  was  given  him  by 
Charles  Lindsey,  with  the  privity  and  consent  of  the  respond- 
ent, to  make  such  use  of  the  papers  as  he  might  deem  proper 
“without  any  limitations,  restrictions,  or  terms  whatever;” 
that  the  book  was  written  bona  fide , and  according  to  the  appel- 
lant’s honest  view  of  the  facts  as  they  were  found  recorded 
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in  these  papers  “and  other  historical  records;”  that  Morang  & 
Co.,  at  the  instance  and  with  the  knowledge  and  privity  of  the 
respondent,  refused  to  publish  the  book,  and  wrongfully  re- 
fused to  return  the  manuscript  of  it ; that  he  brought  an  action 
against  Morang  & Co.*  for  the  return  of  the  manuscript  and  for 
other  relief;  that  Morang  & Co.,  at  the  instance  and  with  the 
knowledge  and  privity  of  the  respondent,  and  for  his  benefit 
and  at  his  request,  set  up  as  a defence,  against  the  unqualified 
right  of  the  appellant  to  publish  or  otherwise  deal  with  the 
manuscript  as  he  might  be  advised,  the  same  matters  as  are 
sought  to  be  the  foundation  of  the  respondent’s  alleged  rights 
in  this  action;  that  judgment  in  that  action  in  favour  of  the 
appellant  “passed  adversely,”  concluding  Morang  & Co.  and 
its  proxies,  of  whom  the  respondent  “was  and  is  one,”  in  re- 
spect of  all  of  those  matters;  and  he  pleads  that  the  judgment 
in  that  action  estops  the  respondent  from  bringing  this  action. 

The  appellant  further  pleads  that,  if  the  respondent  seeks  to 
maintain  this  action  in  his  representative  capacity,  his  alleged 
cause  of  action  died  with  Charles  Lindsey,  and  did  not  pass  to 
or  vest  in  his  personal  representative  ; and,  by  way  of  counter- 
claim, the  appellant  alleges  that,  just  prior  to  the  issue  of  the 
writ,  he  was  entering  into  arrangements  for  the  immediate 
publication  of  his  book  with  another  firm  of  publishers,  and  that 
the  action  “necessarily  delays  and  interferes  with  its  publica- 
tion, to  the  very  serious  loss  and  damage  of  the  appellant,” 
and  he  claims  damages  for  these  losses  and  delays. 

The  issue  of  fact  thus  presented  is  a simple  one,  viz.,  whether, 
as  the  appellant  alleges,  access  to  and  the  use  of  the  documents 
were  given  to  him  untrammelled  by  any  condition  as  to  the  use 
to  which  he  should  put  them,  or,  as  the  respondent  alleges,  upon 
an  agreement,  express  or  implied,  that  they  were  to  be  used  only 
for  the  purpose  of  writing  a life  of  Mackenzie  which  would 
depict  him  as  one  of  the  “Makers  of  Canada,”  or,  if  not  upon 
such  an  agreement,  they  were  obtained  by  a false  representation 
by  the  appellant  of  his  attitude  towards  Mackenzie,  and  the  con- 
cealment of  facts  which,  had  they  been  disclosed,  would  have 
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resulted  in  his  being  denied  access  to  the  sources  of  information 
which  were  placed  at  his  disposal  by  the  respondent. 

The  findings  of  the  learned  trial  Judge  are : that  the  appellant 
gave  the  respondent  and  Charles  Lindsey  to  understand  that 
the  views  and  feelings  of  the  appellant  towards  Mackenzie  were 
friendly ; that  his  attitude  in  presenting  Mackenzie  to  the  pub- 
lic was  a fair  one;  that  he  had  no  bias  against  Mackenzie;  and 
that  he  had  no  feeling  or  opinion  which  would  prevent  him,  as 
a writer,  from  truly  presenting  the  facts  and  circumstances  of 
Mackenzie’s  life  and  character;  and  that  the  appellant  intended 
that  the  respondent  and  Charles  Lindsey  “ should  believe  as  they 
did  in  reference  to  the  appellant ’s  feeling  and  attitude ; ’ ’ that  at 
the  time  of  the  appellant’s  arrangement  with  the  respondent, 
the  appellant  held  strong  views  against  Mackenzie,  and  at  that 
time  intended  to  write  Mackenzie’s  life  on  other  than  “con- 
ventional  lines;”  that  he  intended  to  write  of  Mackenzie,  not 
as  one  of  the  “Makers  of  Canada,”  in  the  general  acceptance 
of  that  term,  but  as  a “puller  down;”  that  the  appellant  made 
use  of  the  “Mackenzie  collection”  of  books  and  papers  other- 
wise than  was  in  accord  with  the  understanding  between  him 
and  the  respondent  and  Charles  Lindsey;  that  the  appellant 
“knew  that  he  could  not  have  obtained  access  to  the  collection 
had  he  revealed  his  true  feelings  or  declared  his  real  intention ; ’ ’ 
and  that  the  appellant  concealed  from  Charles  Lindsey  and  from 
the  respondent  the  fact  of  his  criticism  of  the  manuscript  of  the 
writer  who  was  first  employed  by  Morang  & Co.  to  write  the 
life  of  Mackenzie:  and,  upon  these  findings,  the  learned  trial 
Judge  held  that  the  respondent  was  entitled  to: — • 

(1)  An  order  requiring  the  appellant  to  deliver  up  to  the 
respondent  all  the  extracts  from  and  copies  of  any  documents 
in  the  William  Lyon  Mackenzie  collection,  mentioned  in  the 
statement  of  claim. 

(2)  An  order  restraining  the  appellant,  his  servants  and 
agents,  from  publishing  or  causing  to  be  published  any  book 
which  contains  any  of  these  extracts  or  copies  or  any  information 
“avowedly  obtained  from  the  Mackenzie  collection.” 

(3)  Damages,  which  he  assessed  at  $5;  and  he  directed  that 
judgment  should  be  entered  accordingly,  with  costs;  and  also 
dismissing  the  counterclaim  with  costs. 
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My  brother  Britton  does  not,  in  terms  at  least,  find  that  there 
was  an  agreement,  express  or  implied,  on  the  faith  of  which  the 
respondent  permitted  the  appellant  to  have  access  to  and  the 
use  of  the  Mackenzie  collection,  that  use  should  be  made  of  them 
only  for  the  purpose  of  writing  a life  of  Mackenzie,  for  the 
Morang  & Co.  series,  which  would  depict  him  as  one  of  the 
‘ ‘ Makers  of  Canada/'  but  seems  to  base  his  judgment  on  the 
fraudulent  representations  and  concealment  of  facts  which  the 
respondent  alleges. 

In  my  view,  the  proper  conclusion  upon  the  evidence  is,  that 
there  was  such  an  agreement  expressly  made,  or  to  be  implied, 
from  what  took  place  between  the  parties,  and  from  the  nature 
of  the  transaction  into  which  they  were  entering. 

The  appellant,  as  I have  said,  admits  in  his  pleading  “that 
the  documents  were  shewn  to  him,  and  finally  placed  in  his  cus- 
tody and  possession  . . . for  the  purpose  of  obtaining 

therefrom  such  information  as  he  might  deem  it  proper  to  avail 
himself  of  for  his  said  work,”  i.e.,  the  book  he  had  undertaken 
to  write  for  the  Morang  series,  and  but  for  the  qualification 
which  he  attaches  to  that  admission,  “and  full  authority  and 
permission  was  given  to  the  defendant  by  . . . to  make 

such  use  of  the  said  papers  as  he  might  deem  proper,  without 
any  limitations,  restrictions,  or  terms, 9 ’ he  practically  admits  all 
that  is  necessary  to  establish  the  appellant’s  case  against  him. 

It  appears  to  me  to  be  clear  that,  if  the'  appellant  was  given 
access  to  and  the  use  of  the  documents  for  a particular  pur- 
pose, as  he  admits  he  was,  there  is  necessarily  an  implication 
that  they  are  not  to  be  used  for  any  other  purpose.  If,  there- 
fore, the  purpose  was,  as  I think  it  is  proved  that  it  was,  that 
he  should  write  a life  of  Mackenzie  which  would  so  depict  him 
that  he  would  rightly  take  a place  in  the  Morang  series  as  a 
“Maker  of  Canada,”  it  was  an  implied  term  of  the  arrange- 
ment between  him  and  the  respondent  and  Charles  Lindsey  that 
he  should  not  make  use  of  the  documents  for  any  other  pur- 
pose ; and,  inasmuch  as  the  work  which  he  has  written  does  not 
so  depict  Mackenzie,  but  depicts  him  as  a “puller  down,”  the 
respondent  was,  in  my  opinion,  entitled  to  the  relief  which  the 
judgment  has  given  him. 
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It  may  be  said  that  a “puller  down”  is  not  necessarily  not 
a “Maker  of  Canada,”  and  in  that  I agree,  for  one  who  pulls 
down  that  which  ought  not  to  be  left  standing,  in  order  that  he 
may  replace  it  by  something  better,  is,  in  the  best  sense  of  the 
term  a “Maker,”  but  that  is  not  the  sense  in  which  the  appel- 
lant described  Mackenzie  as  a “puller  down.” 

If  the  document  had  been  intrusted  to  the  appellant,  as  he 
alleges,  without  any  terms  being  imposed  as  to  the  use  to  which 
they  should  be  put,  good  taste,  at  least,  would  have  required  that, 
when  he  found  that  he  could  not  honestly  write  of  Mackenzie  as 
a “Maker  of  Canada,”  he  should  have  given  to  the  respondent 
or  destroyed  the  extracts  and  copies  he  had  made,  and  refrained 
from  making  use  of  the  information  which  he  had  been  afforded 
by  the  respondent;  but,  having  obtained  that  access  upon  the 
terms  upon  which,  in  my  opinion,  he  had  obtained  it,  it  was,  I 
think,  not  only  his  moral  duty,  but  also  his  legal  duty,  to  have 
done  so. 

If  I am  right  as  to  the  terms  upon  which  the  appellant 
obtained  access  to  and  the  use  of  the  Mackenzie  collection,  it  fol- 
lows, I think,  that  he  may  be  restrained  from  committing  a 
breach  of  his  agreement ; and  the  respondent  is  entitled  to  have 
the  copies  and  extracts  made  from  them  delivered  up  to  be 
destroyed,  because  the  appellant  threatens  to  use  them  in  breach 
of  his  agreement. 

It  was  argued  that  there  is  no  precedent  for  the  granting  of 
such  relief.  If  that  be  the  case,  I am  prepared  to  make  one, 
unless  in  doing  so  some  principle  of  law  would  be  violated,  and 
there  is  none  that  I am  aware  of,  or  that  has  been  brought  to 
the  attention  of  the  Court  by  the  able  counsel  who  argued  the 
case  for  the  appellant. 

If  the  appellant  intended  to  use  the  documents  themselves 
for  a purpose  inconsistent  with  that  for  which  he  had  obtained 
them  and  they  were  intrusted  to  him,  I apprehend  that  there 
can  be  no  doubt  that  it  would  be  proper  that  he  should  be 
restrained  from  doing  so,  and  I can  see  no  reason  why,  if  that 
is  the  case,  he  should  be  at  liberty  to  accomplish  the  same  pur- 
pose by  using,  not  the  documents  themselves,  but  copies  of  or 
extracts  from  them  which  he  has  made. 


XXIX.  J 


ONTARIO  LAW  REPORTS. 


657 


It  may  be  that,  if  the  appellant’s  work  had  been  accepted  by 
Morang  & Co.,  the  respondent  would  not  have  been  entitled  to 
complain;  but,  as  it  was  not  accepted,  that  question  does  not 
arise;  nor  is  it  necessary  to  consider  what  rights,  if  any,  as 
between  him  and  the  respondent,  the  appellant  would  have 
had  in  that  case  to  publish  it  in  any  other  form  than  as  part  of 
the  Morang  series  of  “The  Makers  of  Canada.” 

The  case  at  bar  falls,  I think,  within  the  principle  upon 
which  such  cases  as  Williams  v.  Williams  (1817),  3 Mer.  157, 
Morison  v.  Moat  (1851),  9 Hare  241,  Lamb  v.  Evans , [1893]  1 
Ch.  218,  Laidlaw  v.  Lear  (1898),  30  O.R.  26,  Amber  Size  and 
Chemical  Co.  v.  Menzel,  [1913]  2 Ch.  239,  and  Ashburton  v. 
Pape,  [1913]  2 Ch.  469,  were  decided. 

With  regard  to  the  jurisdiction  the  exercise  of  which  the 
respondent  has  invoked,  it  was  said  by  Turner,  V.-C.,  in  Mori- 
son v.  Moat,  9 Hare  at  p.  255:  “That  the  Court  has  exercised 
jurisdiction  in  cases  of  this  nature  does  not,  I think,  admit  of 
any  question.  Different  grounds  have  indeed  been  assigned 
for  the  exercise  of  that  jurisdiction.  In  some  cases  it  has  been 
referred  to  property,  in  others  to  contract,  and  in  others,  again, 
it  has  been  treated  as  founded  upon  trust  or  confidence ; mean- 
ing, as  I conceive,  that  the  Court  fastens  the  obligation  on  the 
conscience  of  the  party,  and  enforces  it  against  him  in  the 
same  manner  as  it  enforces  against  a party  to  whom  a benefit  is 
given  the  obligation  of  performing  a promise  on  the  faith  of 
which  the  benefit  has  been  conferred;  but,  upon  whatever 
grounds  the  jurisdiction  is  founded,  the  authorities  leave  no 
doubt  as  to  the  exercise  of  it.  ’ ’ 

Having  come  to  this  conclusion,  it  is  unnecessary  to  express 
any  opinion  as  to  whether  the  judgment  of  my  brother  Britton 
may  not  be  supported  on  the  ground  upon  which,  if  I have 
correctly  apprehended  his  reasons  for  judgment,  it  rests,  and 
I must  not  be  understood  to  have  formed  a contrary  opinion. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 
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Oases  reported  in  the  Ontario  Law  Reports  decided  on  ap- 
peal to  the  Judicial  Committee  of  the  Privy  Council  and  the 
Supreme  Court  of  Canada  since  the  publication  of  volume  28 
Ontario  Law  Reports: — 

Bell  v.  Grand  Trunk  R.W.  Co.,  29  O.L.R.  247,  reversed  by 
the  Supreme  Court  of  Canada:  Bell  v.  Grand  Trunk  R.W. 
Co.,  48  S.C.R.  561. 

Clarkson  and  Wishart,  Re,  27  O.L.R.  70,  reversed  by  the 
Judicial  Committee:  Clarkson  and  Forgie  v.  Wishart  and 
Myers,  [1913]  A.C.  828. 

Gundy  v.  Johnston,  28  O.L.R.  121,  affirmed  by  the  Supreme 
Court  of  Canada:  Gundy  v.  Johnstone,  48  S.C.R.  516. 

Strong  v.  Crown  Fire  Insurance  Co.,  Strong  v.  Rimouski 
Fire  Insurance  Co.,  Strong  v.  Anglo-American  Fire  Insur- 
ance Co.,  Strong  v.  Montreal- Canada  Fire  Insurance  Co.,  29 
O.L.R.  33,  affirmed  by  the  Supreme  Court  of  Canada:  Anglo- 
American  Fire  Insurance  Co.  v.  Hendry,  Montreal- Canada 
Fire  Insurance  Co.  v.  Hendry,  48  S.C.R.  577. 
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Rule  Passed  15th  September,  1913. 

773.  It  is  ordered  that  the  following  amendments  be  made 
in  the  Consolidated  Rules  and  Tariff  of  Costs : — 

“The  prefatory  note  to  tariff  B.,  p.  208,  is  amended  so  as  to 
read  as  follows:  ‘payable  in  stamps,  except  where  the  officer  is 
not  paid  by  salary,  or  has  not  commuted  his  fees,  or  unless  other- 
wise expressly  provided,’  and  by  adding  thereto  the  following 
items:  ‘on  renewal  of  writs,  one  dollar,’  and  ‘to  special  ex- 
aminers, marking  exhibits,  twenty  cents:’  these  amendments  to 
be  retroactive  and  to  be  deemed  to  have  been  in  force  since  the 
1st  of  September  instant; 

‘ ‘ And  that  the  form  for  the  endorsement  of  specially  endorsed 
writs  (No.  5)  be  amended  by  adding  thereto,  following  the 
specific  claim,  the  words  ‘and  the  plaintiff  further  claims  $ 
for  costs;’  and  that  to  the  form  for  the  statement  of  claim  (No. 
10)  be  added  the  following  note  ‘the  date  of  the  writ  should  be 
given  at  the  head  of  the  statement  of  claim,  thus,  Writ  issued 
,19  .’ 

“And  that  form  No.  60  be  amended  by  striking  out  the 
figures  285  to  295  where  they  occur  on  page  175,  and  substituting 
the  figures  280  to  290 ; 

(2)  “That  Rules  609,  and  615,  subsection  2,  be  amended  by 
inserting  in  each  rule  after  the  word  ‘infant’  the  words  ‘or 
lunatic  who  has  no  committee  except  the  Inspector  of  Prisons 
and  Public  Charities,’  and  by  adding  to  each  of  the  said  rules 
the  words  ‘notice  of  such  application  shall,  unless  otherwise 
ordered,  also  be  given  to  such  lunatic.’  ” 
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Pules  Passed  1st  December,  1913. 

That  Rule  494  be  amended  by  inserting  in  the  fourth  line, 
in  lieu  of  the  words  “a  copy”  the  words  “five  copies,”  and 
in  the  fifth  line,  after  the  word  “thereof,”  the  words  “and  of 
the  reasons  therefor,  unless  reported.” 

, In  Rule  477,  line  5,  substitute  the  word  “directions”  for 
“tions.” 

In  form  3,  the  last  line  but  one,  substitute  “defence”  for 
‘ ‘ offence.  ’ ’ 

In  the  'County  Court  Tariff,  page  207,  amend  item  20  by 
striking  out  the  word  “senior.” 

In  the  County  Court  Tariff,  page  207,  amend  item  18  by 
adding  after  the  word  “Judge”  the  words  and  figures  “not 
exceeding  $15.00.” 

In  the  Tariff  of  Disbursements  (page  210)  after  the  items 
relating  to  Commissioners  add  the  words  “upon  every  commis- 
sion appointing  a commissioner  to  take  affidavits,  etc.,  $5.00.” 

In  Rule  677  add  clause  677  (1)  as  follows: — 

“Where  the  amount  realized  is  small  the  taxing  officer  may 
fix  a lesser  sum  than  would  be  allowed  upon  taxation.” 

In  Rule  760  insert  after  the  word  “assigned”  in  the  second 
line  the  words  ‘ ‘ or  of  the  office  being  vacant.  ’ 7 

In  the  Tariff  of  Pees,  add  a note  following  item  25,  p.  205, 
“The  Judge  or  officer  hearing  any  motion  may  allow  a smaller 
fee  than  above  provided.” 

Amendments  of  Rules  Passed  24th  December,  1913,  and 
Ordered  to  come  into  Force  Immediately. 

56, — (6)  An  affidavit  shall  not  be  necessary  where  an  ap- 
pearance is  entered  by  the  Official  Guardian  for  an  infant  or 
lunatic. 

66. — (2)  On  the  signing  of  default  judgment  the  officer 
signing  judgment  may  fix  and  ascertain  costs  without  taxation. 

112.— (3)  Where  a defendant  who  has  appeared  to  a writ 
which  is  specially  indorsed  and  filed  the  affidavit  required  by 
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Rule  56  does  not  file  a statement  of  defence  within  the  time 
limited,  his  affidavit  shall  stand  as  his  defence  and  notice  of 
trial  may  be  at  once  served. 

The  tariff  of  disbursements  is  amended  as  follows : On  page 
210,  item,  “fees  to  witnesses  residing  over  three  miles  from  the 
Court  House,”  strike  out  figures  “1.25”  and  insert  “per  diem 
1.50.” 

Amend  items  relating  to  fees  payable  to  professional  wit- 
nesses by  striking  out  the  figure  “4”  where  it  appears,  and 
insert  after  the  words  “per  diem”  in  each  item,  the  words 
and  figures  “Unless  otherwise  provided  by  iStatute,  $5.00.” 

Add  to  the  item  relating  to  witnesses  the  words : “ A reason- 
able sum  may  be  allowed  for  the  preparation  of  any  plan,  model, 
or  photograph,  when  necessary  for  the  due  understanding  of 
the  evidence.” 


INDEX 


ABATEMENT. 

See  Vendor  and  Purchaser, 
5. 


ACCOUNT. 

See  Banks  and  Banking — 
Executors,  3. 


ACCRETIONS. 

See  Executors,  2. 

ACT  OF  GOD. 

See  Water  and  Water- 
courses, 1. 

ADULTERY. 

See  Husband  and  Wife. 


ADVICE  OF  COURT. 

See  Executors,  2. 


AFFIDAVITS. 

See  Liquor  License  Act,  2 — 
Mines  and  Minerals. 


AGENT. 

See  Broker — Company,  1 — 
Criminal  Law,  2 — Executors, 
3 — Principal  and  Agent — Ven- 
dor and  Purchaser,  2,  3,  6. 


ALIENATION  OF 
AFFECTIONS. 

See  Husband  and  Wife. 


AMENDMENT. 

See  Costs,  1. 


ANIMAL. 

See  Railway,  1. 


APPEAL. 

See  Assessment  and  Taxes, 
3 — Costs,  1 — Executors,  3 — 
Infant — Insurance,  1 — Rail- 
way, 4,  5,  6. 

APPORTIONMENT. 

See  Executors,  2. 

APPROPRIATION  OF 
PAYMENTS. 

See  Banks  and  Banking. 


ARBITRATION  AND 
AWARD. 

See  Railway,  4,  5,  6. 


ASSAULT. 

See  Parent  and  Child. 


ASSESSMENT  AND  TAXES. 

1.  Exemptions — Land  and 
Buildings — 11  Seminary  of  Learn- 
ing”— Application  of  Profits — 
Convent  and  School — “ Charitable 
Institution”— Dominant  Use  of 
Building — Sisters  of  Charity — In- 
corporated Society — 12  Viet.  ch. 
108 — 24  Viet.  ch.  116 — Assess- 
ment Act,  1904,  sec.  5,  pars.  3 a, 
9.] — The  respondents,  bearing 
the  name  of  “The  Community, 
General  Hospital,  Alms  House, 
and  Seminary  of  Learning  of  the 
Sisters  of  Charity  at  Ottawa,” 
were  incorporated  by  12  Viet, 
ch.  108,  amended  by  24  Viet.  ch. 
116,  and  were  assessed  in  respect 
of  two  parcels  of  land  and  build- 
ings thereon,  in  the  city  of  Ot- 
tawa, owned  by  them.  In  the 
buildings  erected  on  part  of  the 
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first  parcel,  a ladies’  boarding 
and  day  school  was  carried  on, 
and  the  land  not  occupied  by 
the  buildings  was  used  as  a play- 
ground for  the  children  attend- 
ing the  school: — Held,  that  the 
land  and  buildings  were  the  pro- 
perty of  “a  seminary  of  learn- 
ing,” and  were  “ actually  used 
and  occupied  by  such  seminary,” 
which  was  maintained  for  educa- 
tional purposes,  and  probably 
also  for  religious  purposes;  and 
the  whole  profits  from  it  were  ap- 
plied to  philanthropic,  religious, 
or  educational  purposes  only; 
for,  although  part  of  the  profits 
was  expended  for  the  food  and 
clothing  of  members  of  the  com- 
munity, it  was  by  these  members 
that  the  religious,  charitable,  and 
educational  work  of  the  commu- 
nity was  carried  on,  and  their 
food  and  clothing  was  practi- 
cally all  the  remuneration  they 
received  for  their  work;  and, 
therefore,  this  property  was  ex- 
empt from  taxation  under  the 
provisions  of  par.  3 a of  sec.  5 of 
the  Assessment  Act,  1904,  as 
enacted  by  sub-sec.  2 of  sec.  1 
of  the  amending  Act  of  1910.— 
Upon  part  of  the  second  parcel 
there  was  a convent  building, 
which  was  the  home  of  the  mem- 
bers of  the  community,  and  in 
it  or  from  it  were  carried  on  or 
directed  the  various  activities  of 
the  community: — Held,  that  the 
convent  was  “a  charitable  insti- 
tution conducted  on  philan- 
thropic principles  and  not  for 
the  purposes  of  profit  or  gain,” 
within  the  meaning  of  par.  9 of 
sec.  5 of  the  Assessment  Act, 
1904,  and  so  exempt  from  taxa- 
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tion. — The  dominant  or  princi- 
pal use  of  the  building  being  for 
charitable  purposes,  the  board- 
ing of  pupils  attending  the 
schools  carried  on  in  the  con- 
vent building,  if  not  itself  a 
charitable  work,  could  not  de- 
prive the  institution  of  its  char- 
acter as  a charitable  institu- 
tion.— Salem  Lyceum  v.  City  of 
Salem  (1891),  154  Mass.  15,  and 
Phillips  Academy  Trustees  v.  In- 
habitants of  Andover  (1900),  175 
Mass.  118,  approved. — Re  Sisters 
of  the  Congregation  of  Notre  Dame 
and  City  of  Ottawa  (1912),  3 
O.W.N.  693,  distinguished.  Re 
City  of  Ottawa  and  Grey  Nuns, 
568. 

2.  Exemptions  — Land  and 
Buildings  of  Young  Men’s  Christ- 
ian Association — 63  Viet.  ch. 
140  (0.)  — Construction  — 11  Pur- 
poses” — u Object”  — Supplying 
Lodging  and  Meals  to  Members — 
Intra  Vires  — Ejusdem  Generis 
Rule — 11  Occupation”  of  Buildings 
— Secs.  3,  10,  and  11  of  Act — 
Jurisdiction  of  Court — Declara- 
tory Judgment  — Resort  to  Tribu- 
nals Created  by  Assessment  Act.} — 
Held,  affirming  the  decision  of  a 
Divisional  Court  of  the  High 
Court  of  Justice,  20  O.L.R.  567, 
upon  the  interpretation  of  63 
Viet.  ch.  140  (O.),  “An  Act  to 
Incorporate  the  Ottawa  Young 
Men’s  Christian  Association,” 
that  that  part  of  the  land  and 
buildings  of  the  association  which 
was  used  for  bedrooms  or  for  the 
purpose  of  lodging  or  the  giving 
of  meals,  was  not  liable  to  taxa- 
tion; and  that  the  land  and  build- 
ings were  not  liable  to  taxation 
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in  the  year  1909,  the  year  in 
which  the  association  moved 
from  their  old  building  into  the 
buildings  in  question,  which  had 
been  in  course  of  construction 
since  1907. — Section  11  of  the 
statute  does  not  mean  that  the 
exemption  for  which  it  provides 
is  applicable  only  to  the  buildings 
which  belonged  to  the  associa- 
tion at  the  time  of  its  incorpora- 
tion.— Even  if  “ purposes”  in 
sec.  11  is  synonymous  with  “ob- 
ject” in  the  preamble  and  sec. 
3,  the  conclusion  of  the  Divi- 
sional Court  was  right. — Lodg- 
ing and  providing  meals  for  the 
members  of  the  association  is 
not  ultra  vires.  The  powers 
which  the  association  may  ex- 
ercise are  defined  by  secs.  3 and 
10;  and  the  ejusdem  generis  rule 
is  not  to  be  applied  in  deter- 
mining the  meanipg  of  sec.  3. — 
In  1909,  the  buildings  were 
being  got  ready  for  the  transfer 
to  them  of  the  “headquarters” 
of  the  association,  and  were  in 
that  way  “occupied  by  and  used 
for  the  purposes  of  the  associa- 
tion,” within  the  meaning  of 
sec.  11. — Semble,  that,  as  the 
Assessment  Act  now  provides 
ample  machinery  for  determin- 
ing such  questions  as  were  raised 
in  this  action,  in  which  a declara- 
tory judgment  was  sought,  the 
sole  resort  is  to  the  tribunals 
charged  by  the  Act  with  the 
duty  of  determining  all  ques- 
tions of  assessment.  Ottawa 
Young  Men’s  Christian  Associa- 
tion v.  City  of  Ottawa,  574. 

3.  Exemptions  — Land  and 
Buildings  of  Young  Men’s  Christ- 
ian Association — 63  Viet.  ch. 


140  (0.)  — 10  Edw.  VII.  ch.  163, 
sec.  2 — Exception  — Supplying 
Lodging  and  Meals  to  Non-mem- 
bers— Order  of  Ontario  Railway 
and  Municipal  Board — Appeal.] 
— The  conclusions  of  the  Court 
in  this  case,  upon  appeal  from 
the  decision  of  the  Ontario  Rail- 
way and  Municipal  Board  as  to 
the  assessment  of  the  associa- 
tion for  the  year  1912,  were  the 
same  as  in  the  action  between 
the  same  parties:  Ottawa  Young 
Men’s  Christian  Association  v. 
City  of  Ottawa,  ante ; but  in  this 
case  it  appeared,  in  addition, 
that  lodging  and  meals  were  sup- 
plied to  members  of  other  asso- 
ciations and  to  visiting  friends  of 
members,  they  being  regarded 
as  ‘ ‘ privileged  members : ” — 
Held,  that  this  practice  did  not 
disentitle  the  association  to  the 
exemption  provided  for  by  its 
Act  of  incorporation;  and  there 
is  nothing  in  the  Act  to  limit  the 
field  of  the  association’s  activi- 
ties to  members. — The  effect  of 
the  exception  in  sec.  2 of  10 
Edw.  VII.  ch.  163,  which  amends 
the  association’s  Act  of  incor- 
poration, is  to  render  the  pro- 
vision as  to  liability  to  assess- 
ment and  taxation  nugatory. 
Re  Ottawa  Young  Men’s  Christ- 
ian Association  and  City  of  Ot- 
tawa, 582. 

4.  International  Bridge  — Lia- 
bility to  Assessment  — “ Real 
Property”  — Assessment  Act, 
1904,  sec.  5 — Recovery  of  Taxes 
Voluntarily  Paid  — Absence  of 
Mistake — Action  for  Declaration 
and  Injunction  to  Determine  Lia- 
bility to  Assessment  — Jurisdic- 
tion of  Su  p reme  Court  of  0 
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tario — Ontario  Railway  and  Mu- 
nicipal Board  Act,  1906,  secs. 
17  (3),  51  (2) — Exclusive  Juris- 
diction of  Board — Amount  of  As- 
sessment— Confirmation  by  Court 
of  Revision — Effect  as  to  Follow- 
ing Years — Assessment  Act,  1904, 
sec.  45.] — In  1912,  the  plaintiffs 
were  assessed  by  the  defendant 
township  corporation  in  respect 
of  the  Canadian  part  of  an  inter- 
national bridge  lying  within  the 
township.  The  plaintiffs  ap- 
pealed to  the  Court  of  Revision 
for  the  township,  and  the  assess- 
ment was  confirmed,  whereupon 
the  plaintiffs  paid  the  taxes  im- 
posed in  pursuance  of  the  assess- 
ment. There  was  no  attempt  to 
recover  by  distress;  no  threat  of 
distress;  no  statement  that  the 
payment  was  made  under  pro- 
test; and  it  was  not  made  under 
a mistake  of  fact.  The  moneys 
paid  had  been  expended  by  the 
defendants: — Held,  that  the  pay- 
ment was  voluntary,  and  the 
plaintiffs  could  not  recover  the 
amount  paid. — Watt  v.  City  of 
London  (1892),  19  A.R.  675, 
distinguished: — Held,  also,  that 
the  bridge  was  “real  property/’ 
within  the  meaning  of  sec.  5 of 
the  Assessment  Act,  1904,  4 
Edw.  VII.  ch.  23,  and  so  assess- 
able.— Held,  also  (with  hesita- 
tion), that,  having  regard  to  the 
provisions  of  sub-sec.  3 of  sec.  17 
and  sub-sec.  2 of  sec.  51  of  the 
Ontario  Railway  and  Municipal 
Board  Act,  1906,  6 Edw.  VII. 
ch.  31,  the  Supreme  Court  of 
Ontario  had  no  jurisdiction  to 
entertain  an  action  for  a declara- 
tion that  the  bridge  was  not 
liable  to  assessment  and  for  an 


injunction  restraining  the  de- 
fendants from  collecting  taxes 
for  1913;  the  exclusive  jurisdic- 
tion to  decide  upon  liability  to 
assessment  being  in  the  Board. — 
It  was  argued  that  the  decision 
of  the  Court  of  Revision  con- 
firming the  assessment  of  1912 
was  binding  for  the  four  follow- 
ing years,  pursuant  to  sec.  45  of 
the  Assessment  Act,  1904;  but 
it  was  held,  that  that  enactment 
applied  only  to  the  amount  of 
the  assessment.  New  York  and 
Ottawa  R.W.  Co.  v.  Township  of 
Cornwall,  522. 

5.  Tax  Sale — Lands  Purchased 
by  City  Corporation — Objections 
to  Sale — Right  to  Redeem — Vali- 
dating Statute,  3 Edw.  VII.  ch. 
86,  sec.  8 — Agreement  with  City 
Corporation — Failure  to  Prove — 
Evidence  — Depositions  of  De- 
ceased Plaintiff  on  Examination 
for  Discovery  — Inadmissibility — 
Con.  Rule.  461.] — Lands  in  the 
city  of  Toronto  were,  in  April, 
1901,  offered  for  sale  for  arrears 
of  taxes,  and  were  bought  by 
the  defendants,  the  city  corpora- 
tion, and  conveyed  to  them  in 
October,  1902.  This  action  was 
brought  to  set  aside  the  tax  sale 
and  tax  deed,  or,  in  the  alterna- 
tive, for  leave  to  redeem.  The 
original  plaintiff  died  before  the 
trial,  but  after  he  had  been  ex- 
amined for  discovery,  and  the 
action  was  continued  in  the 
names  of  his  executors: — Held , 
that  the  various  objections  urged 
by  the  plaintiffs — such  as  that 
the  lands  were  not  properly 
assessed,  or  sufficiently  de- 
scribed; that  no  proper  notice 
of  assessment  was  given;  that 
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no  proper  return  was  made  by 
the  collector;  that  no  proper  by- 
law was  passed  by  the  city  coun- 
cil authorising  the  purchase  by 
the  city  corporation;  and  that 
no  notice  was  given  to  the  orig- 
inal plaintiff  of  the  corpora- 
tion’s intention  to  purchase — 
were  cured  by  sec.  8 of  the  spe- 
cial Act  relating  to  the  defend- 
ants, 3 Edw.  VII.  ch.  86  (0.); 
and  the  plaintiffs  were  not  en- 
titled to  have  the  sale  set  aside 
nor  to  be  allowed  to  redeem. — 
Toronto  Corporation  v.  Russell, 
[1908]  A.C.  493,  followed. — 
Held,  also,  that  there  was  no 
proof  of  an  agreement  in  regard 
to  arrears  of  taxes  alleged  to 
have  been  made  between  the 
original  plaintiff  and  a solicitor 
(also  deceased)  acting  on  behalf 
of  the  defendants;  and  (Riddell, 
J.,  expressing  no  opinion),  even 
if  such  an  agreement  was  made, 
the  authority  of  the  solicitor  to 
make  it  was  not  shewn. — Held,, 
also,  that,  as  the  defendants  had 
not  put  in  at  the  trial  any  por- 
tion of  the  original  plaintiff’s  de- 
positions on  examination  for 
discovery,  the  plaintiffs  by  re- 
vivor were  not  entitled  to  make 
use  of  his  examination  as  evi- 
dence.— Interpretation  of  Con. 
Rule  461. — Judgment  of  Mid- 
dleton, J.,  affirmed.  Cartwright 
v.  City  of  Toronto,  73. 

ASSIGNMENT  OF  CLAIM 
FOR  COMMISSION. 

See  Principal  and  Agent,  2. 

ASSIGNMENT  OF  WAGES. 

See  Assignments  and  Pre- 
ferences, 2. 


ASSIGNMENTS  AND 
PREFERENCES. 

1.  Assignment  for  General  Bene- 
fit of  Creditors — Claim  by  As- 
signee to  Goods  Seized  by  Sheriff 
under  Execution — Rights  of  Ex- 
ecution Creditors — Creditors’  Re- 
lief Act,  9 Edw.  VII.  ch.  48,  sec. 
6 — Assignments  and  Preferences 
Act,  10  Edw.  VII.  ch.  64,  secs. 
12,  14  — “ Salvage ” — Mortgage 
Made  in  Fraud  of  Creditors — Pro- 
perty Covered  by — Right  of  Sheriff 
to  Take  in  Execution — Right  of 
Assignee.] — Execution  creditors’ 
rights  under  sec.  6 of  the  Credi- 
tors’ Relief  Act,  9 Edw.  VII.  ch. 
48,  against  an  assignee  for  the 
benefit  of  creditors,  cannot  arise, 
and  that  section  does  not  come 
into  play  so  as  to  override  sec. 
14  of  the  Assignments  and  Pref- 
erences Act,  10  Edw.  VII.  ch. 
64,  at  least  until  the  execution 
creditors  have  a judgment  in 
their  favour  in  an  interpleader, 
or  in  some  other  binding  way.— 
Re  Henderson  Roller  Bearings 
Limited  (1910-11),  22  O.L.R. 
306,  24  O.L.R.  356,  S.C.  sub 
nom.  Martin  v.  Fowler  (1912), 
46  S.C.R.  119,  explained  and 
distinguished. — The  seizure  of 
property  by  an  execution  credi- 
tor under  his  execution,  cannot 
be  regarded  as  “salvage.” — A 
mortgage  made  in  fraud  of  credi- 
tors may  be  said  to  be  not  void, 
but  voidable,  but  only  in  this 
sense,  that  it  may  be  necessary 
for  the  creditor  to  do  some  act 
to  take  the  benefit  of  the  law. 
The  transaction  is  absolutely 
void  because  of  the  fraud;  the 
Court  does  but  find  the  fact  and 
give  judgment  accordingly.  In 
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most  cases  litigation  may  be 
necessary  or  advisable;  but  a 
Sheriff,  or  other  person  having 
authority,  may  take  the  property 
transferred  as  that  of  the  fraudu- 
lent debtor,  without  the  author- 
isation of  the  Court.  Section  12 
of  the  Assignments  and  Prefer- 
ences Act  mentions  only  the 
right  of  suing;  but,  if  . an  assignee 
for  the  benefit  of  creditors  under 
that  Act  can  in  any  other  lawful 
way  obtain  possession  of  prop- 
erty fraudulently  transferred  by 
the  assignor,  he  may  take  it  and 
deal  with  it  as  part  of  the  estate. 
Sykes  v.  Soper,  193. 

2.  Assignment  for  General  Bene- 
fit of  Creditors — Wages-claims — 
Sale  and  Assignment  of,  before 
General  Assignment  — Preference 
or  Priority  of  Payment  by  General 
Assignee— Assignability  of  Claims 
— Wages  Act,  10  Edw.  VII.  ch. 
72,  sec.  3 — 1 Geo.  V.  ch.  25,  sec. 
45.] — The  purchaser  and  assignee 
of  wages-claims  of  employees  of 
a person  or  company  who  has 
made  a general  assignment  for 
the  benefit  of  creditors,  is  en- 
titled under  the  Wages  Act, 
1910,  10  Edw.  VII.  ch.  72,  sec.  3, 
to  be  paid  by  the  general  as- 
signee, out  of  the  assets,  the 
amounts  due  to  his  assignors,  to 
the  extent  of  three  months’ 
wages,  in  priority  to  the  ordinary 
or  general  creditors  of  the  com- 
pany, notwithstanding  that  the 
wages-claims  were  purchased  and 
the  assignment  thereof  made  be- 
fore the  assignment  by  the  com- 
pany.— The  statute  is  for  the 
benefit  and  security  of  the  work- 
man or  employee;  and  the  right 
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given  by  it  is  one  that  may  be 
assigned:  sec.  45  of  the  Convey- 
ancing and  Law  of  Property  Act, 
1 Geo.  V.  ch.  25 .—The  Wasp 
(1867),  L.R.  1 Ad.  & Ecc.  367, 
applied  and  followed.  Porter- 
fields v.  Hodgins,  409. 


ATTEMPT. 

See  Criminal  Law,  1. 


ATTORNEY-GENERAL. 

See  Crown. 

AUCTIONEER. 

See  Railway,  2. 


AUTHOR. 

See  Contract. 


AUTOMOBILE. 

See  Motor  Vehicles  Act. 

BAILMENT. 

See  Railway,  2 — Sale  of 
Goods. 

BANKRUPTCY  AND 
INSOLVENCY. 

See  Assignments  and  Prefer- 
ences. 


BANKS  AND  BANKING. 

Mortgages  of  Land  to  Bank  to 
Secure  Debt  of  Customer  and  Fu- 
ture Advances — Increased  Indebt- 
edness— Carrying  Account  of  Cus- 
tomer— Absence  of  Duress — In- 
terest Charged  by  Bank — Agree- 
ment to  Pay — Statements  of  Ac- 
count— Acknowledgments  of  Cus- 
tomer— Opening  up  Settled  Trans- 
action— Invalidity  of  Mortgages  as 
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Security  for  Future  Advances — 
Bank  Act,  R.S.C.  1906,  ch.  29, 
sec.  76,  sub-sec.  2 (c) — Unsecured 
Debt  — Appropriation  of  Pay- 
ments — Suspense  Interest  Ac- 
count— Mortgagee  in  Possession — 
Registry  Laws — Purchasers  from 
Mortgagor  — Rights  of  — Pur- 
pose for  which  Mortgages  Taken — 
Account  — Redemption.]  — S.,  a 
customer  of  a bank,  was  in  1895 
indebted  to  it  in  a large  sum,  and 
in  1895  and  1896  made  three 
mortgages  to  a trustee  for  the 
bank,  covering  most  of  his  (S.’s) 
real  estate.  The  mortgages  re- 
cited the  indebtedness  of  the 
mortgagor  to  the  bank  for  money 
advanced  and  promissory  notes 
past-due  and  unpaid,  and  his 
agreement  to  execute  the  mort- 
gages as  collateral  security  for 
payment  of  the  past-due  indebt- 
edness, “and  also  as  collateral  to 
any  further  or  future  advances 
which  may  from  time  to  time  be 
made  by  the  said  bank  to  the 
said  mortgagor  or  which  may  be 
represented  by  bills  of  exchange 
or  promissory  notes  made  or  en- 
dorsed by  the  said  mortgagor 
from  time  to  time  held  by  the 
said  bank  or  for  any  renewal  or 
renewals  thereof.”  The  proviso 
for  redemption  followed  the 
terms  of  the  recital.  After  mak- 
ing the  mortgages,  S.  continued 
to  deal  with  the  bank.  From 
time  to  time,  parcels  of  land 
were  sold  and  other  securities 
realised.  Statements  were  pre- 
pared from  time  to  time,  which 
were  submitted  to  S.  and  signed 
by  him,  shewing  the  balance  due 
to  the  bank.  These  statements 
included  interest  charged  upon 


the  balance  owing.  In  January, 
1912,  S.  conveyed  certain  par- 
cels of  the  land  covered  by  the 
mortgages  to  the  plaintiffs,  by 
a deed  which  stated  a considera- 
tion of  SI  and  other  valuable 
consideration.  The  plaintiffs 
brought  this  action  against  the 
trustee  for  the  bank  for  a declara- 
tion that  the  mortgages  were 
satisfied,  and,  in  the  alternative, 
for  an  account  and  redemption: 
— Held,  upon  the  evidence,  that, 
although  the  amount  of  the  in- 
debtedness was  increased  after 
the  mortgages  were  given,  the 
increased  indebtedness  was  not 
due  to  new  advances,  in  any 
proper  sense  of  that  term,  but 
was  a resulting  balance  arising 
from  a multitude  of  transactions 
in  which  the  bank  assisted  S.  and 
accommodated  him. — Held,  also, 
upon  the  evidence,  that  there 
was  no  duress  or  oppressive  con- 
duct on  the  part  of  the  bank. — 
Held,  also,  that  the  proper  infer- 
ence from  the  facts  proved  was, 
that  there  was  an  agreement  by 
S.  to  pay  interest  in  the  way  in 
which  it  was  charged  by  the 
bank. — Held,  also,  that,  inas- 
much as  statements  of  account 
were  regularly  submitted  by  the 
bank  to  S.  and  signed  by  him 
with  full  means  of  knowledge  of 
his  rights,  and  considering  the 
fact  that  if  S.  had  insisted  upon 
these  rights  and  refused  to  pay 
compound  interest  on  the  whole 
debit  balances  the  bank  might 
have  closed  the  account,  it  would 
be  inequitable  to  allow  the  plain- 
tiffs to  open  up  the  settled  trans- 
action.— Stewart  v.  Stewart  1891), 
27  L.R.  (Ir.)  351,  applied  and 
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followed. — Held,  also,  assuming 
that  the  mortgages  were  good 
for  the  past  debt  and  not  (by 
reason  of  the  provisions  of  the 
Bank  Act)  security  for  any  debt 
arising  after  the  giving  of  the 
mortgages,  that  the  bank  was 
entitled  to  apply  the  money  se- 
cured by  the  mortgages  in  satis- 
faction of  its  unsecured  debt. — 
Discussion  of  the  principle  of  ap- 
propriation of  payments. — Grif- 
fith v.  Crocker  (1891),  18  A.R. 
370,  City  Discount  Co.  v.  McLean 
(1874),  L.R.  9 C.P.  692,  Cameron 
v.  Kerr  (1878),  3 A.R.  30,  Cory 
Brothers  & Co.  v.  Owners  of  S.S 
“Mecca,”  [1897]  A.C.  286,  and 
Seymour  v.  Pickett,  [1905]  1 K.B. 
715,  followed. — Deeley  v.  Lloyds 
Bank  Limited,  [1912]  A.C.  756, 
distinguished. — Held,  also,  that 
no  application  of  payments,  as 
between  the  bank  and  its  custo- 
mer, was  shewn  by  entries  made 
in  a “ Suspense  Interest  Ac- 
count” kept  by  the  bank  for  the 
purpose  of  an  adjustment  be- 
tween capital  and  income.— 
Held,  also,  that  the  bank  never 
was  in  possession,  and  was  not 
liable  to  account  as  a mortgagee 
in  possession. — Held,  also,  that 
the  plaintiffs  had  no  better 
rights  by  virtue  of  the  Registry 
Act  than  S.  himself;  and,  apart 
from  that,  were  not  bond  fide 
purchasers  for  value  without 
notice. — Held,  also,  upon  the 
evidence,  that  the  mortgages 
were  not  taken  for  the  purpose 
of  enabling  the  bank  to  make  a 
loan  upon  real  estate,  but  for 
the  purpose  of  securing  the  in- 
debtedess  of  S.  to  the  bank, 
and  were  not  made  in  pursuance 


[vol. 

of  a colourable  and  collusive 
scheme  to  defeat  the  restriction 
imposed  by  the  Bank  Act.  Thom- 
son v.  Stikeman,  146. 

See  Company,  2 — Trusts  and 
Trustees. 


BED  OF  NAVIGABLE 
WATERS  ACT. 

See  Crown  — Water  and 
Watercourses,  2. 


BENEFICIARIES. 

See  Insurance,  2. 


BILL  OF  LADING. 

See  Costs,  1 — Railway,  2. 


BIOGRAPHY. 

See  Contract. 


BONUS  SHARES. 

See  Company,  3. 


BOUNDARIES. 

See  Crown. 


BRIBERY. 

See  Municipal  Election. 

BRIDGE. 

See  Assessment  and  Taxes,  4. 

BROKER. 

Purchase  of  Shares  for  Custo- 
mer— Notification  by  Post — Suffi- 
ciency — Delay  in  Delivery  of 
Shares-certificate — Refusal  to  Pay 
— Liability  for  Price  Paid  by 
Broker — Sale  of  Shares  by  Broker 
— Illegal  Sale — Rules  of  Stock 
Exchange  — Conversion  — Dam- 
ages— Market  Price  when  Sold — 
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Commission  on  Sale — Interest — 
Set-off.] — The  plaintiffs,  brokers, 
were  instructed  by  the  defendant 
to  purchase  1,000  shares  of  a 
certain  mining  stock.  They  filled 
the  order,  through  their  agents 
at  a place  where  there  was  a 
Stock  Exchange,  and  promptly 
advised  the  defendant  by  a let- 
ter sent  by  post  to  his  proper 
address.  More  than  a month 
elapsed  before  the  plaintiffs  re- 
ceived a certificate  for  the  de- 
fendant’s shares;  when  they  re- 
ceived it,  they  drew  on  the  de- 
fendant for  the  amount  of  the 
purchase-price  of  the  shares  and 
broker’s  commission,  attaching 
the  certificate  to  the  draft.  The 
defendant  refused  to  accept;  and, 
four  months  later,  the  plaintiffs 
sold  the  defendant’s  shares,  at 
the  then  market  price — much 
lower  than  that  at  which  they 
had  bought — and,  crediting  the 
defendant  with  the  amount  ob- 
tained from  the  sale,  less  their 
commission  on  the  sale  and  the 
Government  tax,  they  sued  him 
for  the  balance  of  the  price  they 
had  paid  for  the  shares: — Held, 
that  the  defendant  had  notice  of 
the  purchase  of  the  shares;  that 
he  was  not  prejudiced  by  the 
delay  in  obtaining  the  certifi- 
cate; that  the  plaintiffs  had  no 
right  to  sell  the  shares,  and  were 
liable  to  the  defendant  for  the 
conversion,  but  only  for  the 
value  of  the  stock  when  sold, 
which  they  had  credited;  that 
they  were  not  entitled  to  charge 
the  defendant  with  commission 
on  the  sale  and  Government  tax, 
but  were  entitled  to  interest. — 
Per  Mulock,  C.J.Ex.  : — The 


plaintiffs  were  not  responsible 
for  the  delay  of  their  agents  in 
procuring  the  certificate;  having 
been  impliedly  authorised  by  the 
defendant  to  make  the  purchase 
through  agents  at  a place  where 
there  was  a Stock  Exchange, 
and  having  made  a proper  selec- 
tion of  agents,  the  plaintiffs 
were  not  responsible  for  the 
manner  in  which  the  agents 
filled  the  order. — Per  Riddell 
and  Leitch,  JJ. : — It  is  the  duty 
of  a broker,  who  has  been  em- 
ployed to  buy  stock,  to  give 
reasonably  prompt  notice  to  his 
principal;  but  he  is  not  obliged 
to  see  that  the  principal  receives 
the  notice;  his  duty  in  that  re- 
gard is  completely  performed 
when  he  has  followed  the  usual 
method  of  giving  notice — and 
that  the  plaintiffs  did.  The  post- 
ing of  a letter,  properly  ad- 
dressed and  stamped,  is  sufficient 
evidence  of  its  receipt  by  the 
addressee,  until  the  contrary  be 
proved;  and  in  this  case  the  con- 
trary was  not  proved.  Warren 
v.  Warren  (1834),  1 C.M.  & R. 
250,  252,  followed. — It  was  not 
necessary  to  consider  whether 
the  transaction  was  governed 
throughout  by  the  rules  of  the 
Stock  Exchange,  because  those 
rules  were  neither  pleaded  nor 
proved.  The  plaintiffs  did  not 
assert  ownership  of  the  stock, 
and  did  not  sell  it  as  their  own; 
they  sold  it  under  the  belief  that 
they  might  legally  so  deal  with 
it  under  the  rules  of  the  Stock 
Exchange,  but  as  the  property  of 
the  defendant.  This  was  a con- 
version, and  the  plaintiffs  must 
account  for  the  value  of  the 
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stock,  and  were  not  entitled  to 
charge  the  defendant  with  com- 
mission, etc.,  as  though  the  sale 
had  been  legal.  There  was  no 
evidence  of  employment  to  do 
business  on  any  Stock  Exchange. 
— Per  Sutherland,  J. : — The 
plaintiffs  had  no  right  to  sell; 
but  they  were  entitled  to  be 
paid  the  money  they  had  ad- 
vanced for  the  defendant,  sub- 
ject to  the  right  of  the  defendant 
to  get  his  stock  or  similar  stock, 
or  to  his  right  to  reduce  their 
claim  by  such  damages  as  he 
could  shew  that  he  sustained  by 
reason  of  the  illegal  sale  of  the 
stock.  Upon  the  only  evidence 
offered  at  the  trial  — which 
should  be  accepted  as  sufficient — 
the  value  of  the  stock  when 
converted  was  the  sum  which 
the  plaintiffs  obtained  for  it  and 
which  they  had  credited. — Judg- 
ment of  the  District  Court  of  the 
District  of  Nipissing  affirmed. 
Buchan  v.  Newell,  508. 

See  Company,  2. 

BY-LAWS. 

See  Liquor  License  Act,  1 — 
Railway,  8. 


CANCELLATION. 

See  Vendor  and  Purchaser. 


CARRIERS. 

See  Railway,  2,  3,  8. 


CASES. 

Alabama,  State  of,  v.  State  of 
Georgia  (1859),  23  How.  (U.S.) 
505,  applied  and  followed.] — See 
Crown. 


[vol. 

Alkaline  Reduction  Syndicate 
Limited,  In  re  (1896),  45  W.R. 
10,  specially  referred  to.] — See 
Company,  3. 

Anson’s  Settlement,  In  re, 
[1907]  2 Ch.  424,  explained  and 
applied.] — See  Executors,  2. 
Armstrong  v.  Canada  Atlantic 

R. W.  Co.  (1902),  4 O.L.R.  560, 
considered.] — See  Highway,  2. 

Atkinson,  In  re  (1911),  80  L.J. 
Ch.  370,  followed.] — See  Will,  1. 

Atlantic  and  North-West  R.W. 
Co.  v.  Wood,  [1895]  A.C.  257, 
followed.] — See  Railway,  4. 

Attorney-General  v.  Cory  ora- 
tion of  Lichfield  (1848),  17  L.J. 
Ch.  472,  applied  and  followed.] — 
See  Schools. 

Bailey  v.  King  (1900),  27  A.R. 
703,  followed.] — See  Husband 
and  Wife. 

Bain  v.  Fothergill  (1874),  L.R. 
7 H.L.  158,  applied.] — See  Ven- 
dor and  Purchaser,  5. 

Banks  v.  Goodfellow  (1870), 
L.R.  5 Q.B.  549,  followed.] — See 
Will,  3. 

Barker  v.  Cox  (1876),  4 Ch.D. 
464,  referred  to.] — See  Vendor 
and  Purchaser,  5. 

Bartlet  v.  Delaney  (1913),  27 
O.L.R.  594,  reversed.]  — See 
Crown. 

Beal  v.  Michigan  Central  R.R. 
Co.  (1909),  19  O.L.R.  502,  fol- 
lowed.]— See  Railway,  1. 

Benjamin  v.  Storr  (1874),  L.R. 
9 C.P.  400,  followed.] — See  Neg- 
ligence. 

Bentley  v.  Nasmith  (1912),  46 

S. C.R.  477,  followed.] — See  Ven- 
dor and  Purchaser,  3. 

Blake  v.  Hummell  (1884),  15 
L.T.R.  430,  followed.] — See  Soli- 
citor. 
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Booth  v.  Rate  (1890),  15  App. 
Cas.  188,  followed.] — See  Crown. 

Browne  v.  London  Necropolis 
Co.  (1857),  6 W.R.  188,  con- 
sidered.]— See  Vendor  and  Pur- 
chaser, 4. 

Butler  v.  Manchester  Sheffield 
and  Lincolnshire  R.W.  Co.  (1888), 
21  Q.B.D.  207,  followed.] — See 
Railway,  8. 

Cameron  v.  Kerr  (1878),  3 A.R. 
30,  followed.] — See  Banks  and 
Banking. 

Canadian  Northern  R.W.  Co. 
v.  Billings  (1912),  3 O.W.N. 
1504,  referred  to.] — See  Rail- 
way, 6. 

Chandler  & Massey  Limited 
v.  Irish  (1911),  24  O.L.R.  513, 
25  O.L.R.  211,  affirmed.] — See 
Company,  1. 

Chapman,  In  re,  [1896]  2 Ch. 
763,  specially  referred  to.] — See 
Trusts  and  Trustees. 

City  Discount  Co.  v.  McLean 
(1874),  L.R.  9 C.P.  692,  fol- 
lowed.]— See  Banks  and  Bank- 
ing. 

Clayton’s  Case  (27  & 28  Eliz.), 
5 Co.  R.  la.,  followed.] — See 
Vendor  and  Purchaser,  3. 

Colonial  Bank  v.  Cady  (1890), 
15  App.  Cas.  267,  applied  and 
followed.] — See  Company,  2. 

Cooke  v.  Midland  Great  West- 
ern Railway  of  Ireland,  [1909] 
A.C.  229,  explained  and  dis- 
tinguished.]— See  Fatal  Acci- 
dents Act,  2. 

Coppen  y.  Moore,  [1898]  2 Q.B. 
306,  specially  referred  to.] — See 
Criminal  Law,  3. 

Cornfoot  v.  Royal  Exchange 
Assurance  Corporation,  [1903]  2 
K.B.  363,  [1904]  1 K.B.  40,  dis- 


tinguished.]— See  Vendor  and 
Purchaser,  3. 

Cornwall  Furniture  Co.,  Re 
(1910),  20  O.L.R.  520,  specially 
referred  to.] — See  Company,  3. 

Cory  Brothers  & Co.  v.  Owners 
ofS.S.  “Mecca,”  [1897]  A.C.  286, 
followed.]  — See  Banks  and 
Banking. 

Dagenham  ( Thames ) Dock  Co., 
In  re  (1873),  L.R.  8 Ch.  1022, 
followed.]  — See  Vendor  and 
Purchaser,  1. 

Davy,  In  re  (1865),  1 U.C.L.J. 
N.S.  213,  followed.] — See  Solic- 
itor. 

Day  v.  Singleton,  [1899]  2 Ch. 
320,  applied.] — See  Vendor  and 
Purchaser,  5. 

Deeley  v.  Lloyds  Bank  Limited, 
[1912]  A.C.  756,  distinguished.] — 
See  Banks  and  Banking. 

Dixson  v . Snetsinger  (1873),  23 
C.P.  235,  considered.]  — See 
Water  and  Watercourses,  2. 

Dodge  v.  The  King  (1906),  38 
S.C.R.  149,  followed.] — See  Rail- 
way, 5,  6. 

Dyer  v.  Pulteney  (1740),  Barn. 
Ch.  160,  considered.] — See  Ven- 
dor and  Purchaser,*  4. 

Eckhardt  v.  Lancashire  Insur- 
ance Co.  (1900),  27  A.R.  373,  31 
S.C.R.  72,  followed.] — See  In- 
surance, 1. 

Edison  & Swan . United  Elec- 
tric Light  Co.  v.  Holland  (1889), 
41  Ch.D.  28,  opinion  of  Lindley, 
L.J.,  followed.]  — See  Vendor 
and  Purchaser,  4. 

Ewing  v.  City  of  Toronto 
(1898),  29  O.R.  197,  distin- 

guished.]— See  Highway,  3. 

Fenwick  v.  Butman  (1869), 
L.R.  9 Eq.  165,  considered.] — 
See  Vendor  and  Purchaser,  4, 
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Fletcher  v.  Rylands  (1866), 
L.R.  1 Ex.  265,  distinguished.] — 
See  Water  and  Watercourses, 

1. 

Fraser  v.  Murdoch  (1881),  6 
App.  Cas.  855,  specially  referred 
to.] — See  Trusts  and  Trustees. 

Fritz  v.  Hobson  (1889),  14 
Ch.D.  542,  followed.] — See  Neg- 
ligence. 

Gibson  and  City  of  Toronto , Re 
(1913),  28  O.L.R.  20,  followed.] 
— See  Railway,  6. 

Giovinazzo  v.  Canadian  Pacific 
R.W.  Co.  (1909),  19  O.L.R.  325, 
considered.] — See  Highway,  2. 

Gordon  v.  City  of  Belleville 
(1887),  15  O.R.  26,  followed.]— 
See  Highway,  3. 

Grand  Trunk  R.W.  Co.  v. 

Beaver  (1894),  22  S.C.R.  498, 
distinguished.] — See  Railway,  8. 

Grand  Trunk  R.W.  Co.  v. 

Frankel  (1903),  33  S.C.R.  115, 
followed.]— See  Railway,  2. 

Grand  Trunk  R.W.  Co.  v. 

McKay  (1903),  34  S.C.R.  81, 
followed.] — See  Railway,  7. 

Grant  v.  Gold  Exploration  and 
Development  Syndicate,  [1900]  1 
Q.B.  233,  followed.] — See  Prin- 
cipal and  Agent,  2. 

Griffith  v.  Crocker  (1891),  18 
A.R.  370,  followed.] — See  Banks 
and  Banking. 

Harrison  v.  Duke  of  Rutland, 
[1893]  1 Q.B.  142,  followed.]— 
See  Negligence. 

Haynes  v.  Copeland  (1868),  18 
C.P.  150,  applied  and  followed.] 
— See  Schools. 

Henderson  Roller  Bearings 
Limited,  Re  (1910-11),  22  O.L.R. 
306,  24  O.L.R.  356,  explained 
and  distinguished.] — See  Assign- 
ments and  Preferences,  1. 


[VOL. 

Hickey  v.  Anchor  Assurance 
Co.  (1859),  18  U.C.R.  433,  dis- 
tinguished.]— See  Insurance,  1. 

Hill  v.  Finney  (1865),  4 F.  & 
F.  616,  635,  note  (a),  referred 
to.] — See  Costs,  2. 

Horrocks  v.  Rigby  (1878),  9 
Ch.D.  180,  applied.] — See  Ven- 
dor and  Purchaser,  5. 

Howe  v.  Smith  (1884),  27  Ch. 
D.  89,  specially  referred  to.] — 
See  Principal  and  Agent,  1. 

Hughes  v.  Sutherland  (1881), 
7 Q.B.D.  160,  applied  and  fol- 
lowed.]— See  Motor  Vehicles 
Act,  2. 

Hyman  v.  Rose,  [1912]  A.C. 
623,  followed.] — See  Landlord 
and  Tenant. 

Idaho  and  W.  Ry.  Co.  v. 
Coey  (1913),  131  Pac.  Repr.  810, 
specially  referred  to.] — See  Rail- 
way, 4. 

Indermaur  v.  Dames  (1866-7), 
L.R.  1 C.P.  274,  L.R.  2 C.P.  311, 
considered.] — See  Master  and 
Servant. 

James  Bay  R.W.  Co.  v.  Arm- 
strong, [1909]  A.C.  624,  followed.] 
— See  Railway,  4. 

Johnston  ( R . L.),  Re  (1901),  3 
O.L.R.  1,  distinguished.] — See 
Solicitor. 

Jones  v.  Johnson  (1850),  5 Ex. 
862,  applied  and  followed.] — See 
Schools. 

Keewatin  Power  Co.  v.  Town 
of  Kenora  (1908),  16  O.L.R.  184, 
followed.]  — See  Water  and 
Watercourses,  2. 

Ketcheson  and  Canadian  North- 
ern Ontario  R.W.  Co.,  Re  (1913), 
29  O.L.R.  339,  followed.] — See 
Railway,  5. 

Kilmer  v.  British  Columbia 
Orchard  Lands  Limited,  [1913] 
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A.C.  319,  followed.] — See  Ven- 
dor and  Purchaser,  1. 

Labelle  v.  O’Connor  (1908),  15 
O.L.R.  519,  not  followed.] — See 
Vendor  and  Purchaser,  1. 

Laidlaw  v.  O’Connor  (1892), 
23  O.R.  696,  referred  to.] — See 
Costs,  2. 

Lake , In  re,  [1903]  1 K.B.  439, 
followed.]  — See  Trusts  and 
Trustees. 

Lamont  v.  Canadian  Transfer 
Co.  (1909),  19  O.L.R.  291,  con- 
sidered.]— See  Railway,  3. 

Latham  v.  R.  Johnson  & Ne- 
phew Limited,  [1913]  1 K.B.  398, 
followed.]  — See  Fatal  Acci- 
dents Act,  2. 

Lellis  v.  Lambert  (1897),  24 
A.R.  653,  dictum  at  p.  664,  dis- 
sented from.] — See  Husband  and 
Wife. 

Lewis  v.  Godson  (1888),  15 
O.R.  252,  distinguished.] — See 
Landlord  and  Tenant. 

Lindsey  v.  Le  Sueur  (1913),  27 
O.L.R.  588,  affirmed.]  — See 
Contract. 

Lyon  v.  Fishmongers’  Co. 
(1876),  1 App.  Cas.  662,  fol- 
lowed.] — See  Water  and 
Watercourses,  2. 

MacIntyre,  In  re  (1906),  11 
O.L.R.  136,  distinguished.] — See 
Executors,  3. 

McKeown  v.  Toronto  R.W.  Co. 
(1909),  19  O.L.R.  361,  referred 
to.] — See  Fatal  Accidents  Act, 
2. 

McLeod  v.  Canadian  Northern 
R.W.  Co.  (1908),  18  O.L.R.  616, 
9 Can.  Ry.  Cas.  39,  approved.] — 
See  Railway,  1. 

Maher,  Re  (1913),  28  O.L.R. 
419,  approved.] — See  Infant. 

Martin  v.  Fowler  (1912),  46 


S.C.R.  119,  explained  and  dis- 
tinguished.] — See  Assignments 
and  Preferences,  1. 

Martineau  v.  Kitching  (1872), 
L.R.  7 Q.B.  436,  followed.] — See 
Sale  of  Goods. 

Mason  v.  Morgan  (1865),  24 
U.C.R.  328,  referred  to.] — See 
Parent  and  Child. 

Mayer  v.  Grand  Trunk  R.W. 
Co.  (1880),  31  C.P.  248,  dis- 
tinguished.]— See  Railway,  2. 

Modern  House  Manufacturing 
Co.,  Re,  Dougherty  and  Goudy’s 
Case  (1913),  28  O.L.R.  237, 
affirmed.] — See  Company,  3. 

M orison  v.  Moat  (1851),  9 
Hare  241,  specially  referred  to.] 
— See  Contract. 

“My  Valet”  Limited  v.  Win- 
ters (1912),  27  O.L.R.  286,  af- 
firmed.]— See  Trade-Name. 

National  Stationery  Co.  v. 
British  America  Assurance  Co. 
(1909),  14  O.W.R.  281,  ex- 

plained.]— See  Insurance,  1. 

National  Trustees  Co.  of  Aus- 
tralasia v.  General  Finance  Co. 
of  Australasia,  [1905]  A.C.  373, 
followed.]  — See  Trusts  and 
Trustees. 

New  York,  Mayor,  etc.,  of,  v. 
Harlem  Bridge,  etc.,  R.W.  Co. 
(1906),  186  N.Y.  304,  approved 
and  followed.]  — See  Street 
Railway. 

Nichols  v.  Marsland  (1876),  2 
Ex.  D.  1,  applied  and  followed.] 
— See  Water  and  Water- 
courses, 1. 

O’Brien  v.  City  of  Woburn 
(1904),  184  Mass.  598,  approved 
and  followed.]  — See  Highway, 
3. 
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O’Connor  v.  City  of  Hamilton 
(1905),  10  O.L.R.  529,  consid- 
ered.]— See  Highway,  2. 

O’Connor  v.  Gemmill  (1899), 
26  A.R.  27,  followed.] — See  Soli- 
citor. 

O’Neil  v.  Everest  (1892),  61 
L.J.Q.B.  453,  considered.] — See 
Master  and  Servant. 

Pearce  v.  Brooks  (1866),  L.R. 
1 Ex.  213,  219,  followed.] — See 
Highway,  1. 

Peoria  Sugar  Refining  Co.  v. 
Canada  Fire  and  Marine  Insur- 
ance Co.  (1885),  12  A.R.  418, 
distinguished.] — See  Insurance, 

1. 

Pew  v.  Lawrence  (1877),  27 
C.P.  402,  followed.] — See  Sale 
of  Goods. 

Phillips  Academy  Trustees  v. 
Inhabitants  of  Andover  (1900), 
175  Mass.  118,  approved.] — See 
Assessment  and  Taxes,  1. 

Powell  v.  Elliott  (1875),  L.R. 
10  Ch.  424,  followed.] — See  Ven- 
dor and  Purchaser,  5. 

Railway  Time  Tables  Publish- 
ing Co.,  In  re  (1899),  42  Ch.D. 
98,  specially  referred  to.] — See 
Company,  3. 

Rankin  v.  Sterling  (1902),  3 

0. L.R.  646,  referred  to.] — See 
Vendor  and  Purchaser,  5. 

Ray  v.  Village  of  Petrolia 
(1874),  24  C.P.  73,  distin- 
guished.]— See  Highway,  3. 

Redford  v.  City  of  Woburn 
(1900),  176  Mass.  520,  approved 
and  followed.] — See  Highway,  3. 

Rex  v.  Cargill,  [1913]  2 K.B. 
271,  followed.] — See  Railway,  4. 

Rex  v.  Sutton  (1816),  4 M.  & 
S.  532,  followed.] — See  Highway, 

1. 

Rex  ex  ret.  Sabourin  v.  Berthi- 


[vol. 

aume  (1913),  4 O.W.N.  1201, 
followed.]  — See  Municipal 
Election. 

Rickards  v.  Lothian , [1913] 
A.C.  263,  applied  and  followed.] 

— See  Water  and  Water- 
courses, 1. 

Rowley  v.  London  and  North- 
Western  R.W.  Co.  (1873),  L.R.  8 
Ex.  221,  226,  followed.] — See 
Fatal  Accidents  Act,  1. 

Russell,  Re  (1904),  8 O.L.R. 
481,  distinguished.] — See  Execu- 
tors, 3. 

Rylands  v.  Fletcher  (1868), 
L.R.  3 H.L.  330,  distinguished.] 

— See  Water  and  Water- 
courses, 1. 

Salem  Lyceum  v.  City  of  Sa- 
lem (1891),  154  Mass.  15,  ap- 
proved.]— See  Assessment  and 
Taxes,  1. 

Sayers  v.  Walsh  (1848),  12  Ir. 
L.R.  434,  referred  to.] — See  Par- 
ent and  Child. 

Sculthorpe  v.  Tipper  (1871), 
L.R.  13  Eq.  232,  followed.]— See 
Trusts  and  Trustees. 

Seymour  v.  Pickett,  [1905]  1 
K.B.  715,  followed.] — See  Banks 
and  Banking. 

Shaw  v.  Foster  (1872),  L.R.  5 
H.L.  321,  considered.] — See  Ven- 
dor and  Purchaser,  4. 

Sisters  of  the  Congregation  of 
Notre  Dame  and  City  of  Ottawa, 
Re  (1912),' 3 O.W.N.  693,  dis- 
tinguished.] — See  Assessment 
and  Taxes,  1. 

Smith,  In  re,  [1902]  2 Ch.  667, 
explained  and  applied.] — See  Ex- 
ecutors, 2. 

Smith  v.  Rogers  (1899),  30  O.R. 
256,  distinguished.]  — See  Com- 
pany, 2. 
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Solicitors,  Re  (1907),  10 

O.W.R.  951,  followed.]  — See 
Solicitor. 

Sproule  v.  Watson  (1896),  23 
A.R.  692,  followed.] — See  Will, 
3. 

Startup  v.  Macdonald  (1843), 
6 Man.  & G.  593,  followed.] — See 
Vendor  and  Purchaser,  3. 

Stewart  v.  Stewart  (1891),  27 
L.R.  (Ir.)  351,  applied  and  fol- 
lowed.]— See  Banks  and  Bank- 
ing. 

Sydney  Post  Publishing  Co.  v. 
Kendall  (1910),  43  S.C.R.  461, 
followed.] — See  Libel. 

Taff  Vale  R.W.  Co.  v.  Jen- 
kins, [1913]  A.C.  1,  referred  to.] 
— See  Fatal  Accidents  Act,  2. 

Thibodeau  v;  Cheff  (1911),  24 
O.L.R.  214,  followed.] — See  Par- 
ent and  Child. 

Thomas  v.  Birmingham  Canal 
Co.  (1879),  49  L.J.Q.B.  851,  ap- 
plied and  followed.] — See  Water 
and  Watercourses,  1. 

Thomas  v.  Morgan  (1835),  2 
C.M.  & R.  496,  referred  to.] — 
See  Parent  and  Child. 

Toronto  Corporation  v.  Rus- 
sell, [1908]  A.C.  493,  followed.]— 
See  Assessment  and  Taxes,  5. 

Toronto  Public  School  Board 
and  City  of  Toronto,  Re  (1901-2), 
2 O.L.R.  727,  4 O.L.R.  468,  dis- 
tinguished.]— See  Schools. 

Van  Diemen’s  Land  Co.  v. 
Marine  Board  of  Table  Cape, 
[1906]  A.C.  92,  followed.] — See 
Crown. 

Warren  v.  Warren  (1834),  1 
C.M.  & R.  250,  252,  followed.] 
— See  Broker. 

Wasp,  The  (1867),  L.R.  1 Ad. 
& Ecc.  367,  applied  and  fol- 


lowed.]— See  Assignments  and 
Preferences,  2. 

Watt  v.  City  of  London  (1892), 
19  A.R.  675,  distinguished.] — 
See  Assessment  and  Taxes,  4. 

Whicher  v.  National  Trust  Co. 
(1910),  22  O.L.R.  460,  followed.] 
— See  Trusts  and  Trustees. 

Wilkinson  v.  Smart  (1875),  33 
L.T.R.  573,  followed.] — See  Soli- 
citor. 

Willoughby,  In  re,  [1911]  2 Ch. 
581,  followed.] — See  Will,  2. 

Winsmore  v.  Greenbank  (1745), 
Willes  577,  followed.] — See  Hus- 
band and  Wife. 


CERTIFICATE  FOR  SHARES. 

See  Company,  2. 


CERTIORARI. 

See  Infant. 


CHARITABLE  INSTITUTION. 

See  Assessment  and  Taxes,  1. 


CHEQUE. 

See  Criminal  Law,  2. 


CHILDREN’S  PROTECTION 
ACT. 

See  Infant. 

COMMISSION. 

See  Broker — Principal  and 
Agent,  1,  2 — Vendor  and  Pur- 
chaser, 6. 


COMPANY. 

1.  Misapplication  of  Assets — 
Acquisition  by  Shareholder  of 
Shares  in  Another  Company — 
Breach  of  Trust — Winding-up  of 
Company — Right  to  Follow  Prop- 
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erty  Substituted  for  Trust  Estate — 
Agent — Volunteer.] — The  order  of 
a Divisional  Court  of  the  High 
Court  of  Justice,  25  O.L.R. 
211,  affirming  the  judgment  of 
Boyd,  C.,  24  O.L.R.  513,  was 
affirmed. — Per  Mekedith,  C.J. 
O. : — The  defendant  was  answer- 
able  for  the  misapplication  of 
the  money  of  the  plaintiff  com- 
pany, because  his  agent  was  a 
party  to  the  misapplication;  and 
also  on  the  ground  that  the  de- 
fendant was  a volunteer  in  the 
transaction,  and  that,  as  against 
him,  the  plaintiff  company  was 
entitled  to  follow  the  property 
that  had  been  substituted  for 
the  trust  estate.  Chandler  & 
Massey  Limited  v.  Irish,  112. 

2.  Shares — Certificate — Restric- 
tive Endorsement  in  Blank — Auth- 
ority to  Brokers  to  Sell  Part  of 
Block — Pledge  of  Shares  by  Brok- 
ers to  Rank — Sale  by  Bank — 
Notice  of  Restriction — Liability 
to  Account — Custom  or  Usage  of 
Brokers .] — The  plaintiff,  being 
the  registered  owner  of  forty-six 
shares  of  the  stock  of  a company, 
instructed  a firm  of  brokers  to 
sell  twenty-five  shares,  and  hand- 
ed his  certificate  for  forty-six 
shares  to  the  firm,  endorsing  it 
in  blank  and  adding  in  writing 
the  words  “ twenty-five,”  as  be- 
ing the  number  of  shares  to  be 
dealt  with.  The  endorsement 
read:  “For  value  received 
hereby  sell  assign  and  transfer 
unto  twenty-five  shares/’  etc. 
The  brokers  gave  the  plaintiff  a 
receipt  for  forty  shares  (a  mis- 
take for  forty-six),  “twenty-five 
to  be  sold.”  About  a year 


[vol. 

later,  the  plaintiff  withdrew  the 
direction  to  sell,  and  asked  for  a 
return  of  the  certificate.  His 
request  was  not  complied  with; 
and  later,  when  the  brokers 
failed,  it  appeared  that  the  cer- 
tificate had  been  deposited  by 
them  with  a bank  as  security 
for  an  advance,  had  passed  into 
the  hands  of  the  defendants, 
another  bank,  and  had  been 
realised  by  the  bank’s  broker 
striking  out  the  words  “twenty- 
five”  in  the  endorsement  and 
selling  the  shares: — Held,  that 
the  manner  of  endorsement  gave 
plain  notice  to  all  concerned 
that  only  twenty-five  shares  were 
to  be  used,  and  that  for  the 
purpose  of  selling,  not  of  pledg- 
ing; the  sale  and  deletion  of  the 
restrictive  words  “twenty-five” 
were  not  justified  by  any  proved 
custom  or  usage  of  brokers  or 
banks  or  the  Stock  Exchange; 
and  the  defendants  must  ac- 
count to  the  plaintiff  for  the  full 
value  of  the  shares  sold  by  them. 
— Smith  v.  Rogers  (1899),  30 
O.R.  256,  distinguished. — Colon- 
ial Bank  v.  Cady  (1890),  15  App. 
Cas.  267,  applied  and  followed. 
Mathers  v.  Royal  Bank  of  Canada, 
141. 

3.  Winding-up — Contributories 
— Contract  with  Company  to  Take 
Payment  for  Land  in  Company  - 
shares — Allotment  of  Paid-up 
Shares  — Acceptance  — Effect  of 
New  Arrangement  for  Payment — 
Bonus  Shares — Liability  upon,  as 
Unpaid  Shares.] — An  appeal  by 
the  liquidator  from  the  decision 
of  Middleton,  J.,  28  O.L.R. 
237,  was  dismissed,  the  Court 
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being  equally  divided: — Held,  per 
Meredith,  C.J.Q.,  and  Magee, 
J.A.,  that  the  liquidator  was 
not  entitled  to  treat  the  re- 
spondents as  the  holders  of 
shares  subject  to  call  in  the  li- 
quidation to  meet  the  liabilities 
of  the  company;  the  shares  were 
issued  as  paid-up  shares,  ac- 
cepted as  paid-up  shares,  and  as 
such  they  must  be  treated  in  the 
winding-up.  — Per  Maclaren 
and  Hodgins,  JJ.A.,  that  the 
respondents  accepted  the  shares 
on  the  terms  of  the  new  bargain 
made  when  the  bond  was  given, 
and  could  not  object  if  that  re- 
sulted in  a liability.  If  it  were 
otherwise,  the  making  of  a con- 
tract to-day  might  be  used  as  a 
basis  for  asserting  that  the 
shares  were  paid-up,  while  to- 
morrow that  contract  might,  by 
mutual  consent,  be  so  altered 
as  to  deprive  the  company  of 
practically  the  entire  consider- 
ation coming  to  it — the  result 
of  which  would  be  to  open  the 
door  widely  for  the  creation  of 
bonus  shares,  contrary  to  the  ac- 
cepted law  upon  that  subject. — 
— Review  of  the  authorities. — 
In  re  Alkaline  Reduction  Syn- 
dicate Limited  (1896),  45  W.R. 
10,  In  re  Railway  Time  Tables 
Publishing  Co.  (1889),  42  Ch.D. 
98,  and  Re  Cornwall  Furniture 
Co.  (1910),  20  O.L.R.  520,  speci- 
ally referred  to.  Re  Modern 
House  Manufacturing  Co., 
Dougherty  and  Goudy’s  Case,  266. 

See  Executors,  2. 


COMPENSATION. 

See  Railway,  4,  5,  6. 


CONDITIONAL  SALE. 

See  Motor  Vehicles  Act,  2. 

CONSORTIUM. 

See  Husband  and  Wife. 


CONTRACT. 

Author — Preparation  of  Bio- 
graphy— Access  to  Private  Col- 
lection of  Documents — Express  or 
Implied  Agreement  as  to  Use 
to  be  made  of  Documents — Breach 
— Injunction — Delivery  up  of 
Copies  and  Extracts — Jurisdic- 
tion.]— The  judgment  of  Brit- 
ton, J.,  27  O.L.R.  588,  was 
affirmed,  upon  the  appeal  of  the 
defendant: — Held,  that,  the  de- 
fendant having  been  given  access 
by  the  plaintiff  to  and  the  use 
of  the  documents  in  the  plain- 
tiff’s collection  for  a particu- 
lar purpose,  viz.,  that  the  de- 
fendant should  write  a life  of 
William  Lyon  Mackenzie,  the 
plaintiff’s  grandfather,  which 
would  so  depict  him  that  he 
would  rightly  take  a place  in  a 
certain  series  of  biographies  as  a 
“ Maker  of  Canada,”  there  was 
to  be  implied,  from  what  took 
place  between  the  parties  and 
from  the  nature  of  the  trans- 
action they  were  entering  into, 
a term  that  the  documents  were 
not  to  be  used  for  any  other  pur- 
pose; and,  inasmuch  as  the  book 
written  by  the  defendant  did 
not  so  depict  Mackenzie,  but 
depicted  him  as  a “ puller  down,” 
the  plaintiff  was  entitled  to  the 
relief  which  the  judgment  gave 
him — an  injunction  restraining 
the  defendant  from  committing 
a breach  of  his  agreement,  and 
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the  delivery  up  of  the  copies  of 
and  extracts  from  the  docu- 
ments made  by  the  defendant, 
because  the  defendant  threaten- 
ed to  use  them  in  breach  of  his 
agreement — and  the  Court  had 
jurisdiction  so  to  adjudge. — 
M orison  v.  Moat  (1851),  9 Hare 
241,  specially  referred  to.  Lind- 
sey v.  Le  Sueur , 648 

See  Assessment  and  Taxes,  5 
— Company  — Costs  — Crown 
— Master  and  Servant — 
Municipal  Election — Negli- 
gence— Principal  and  Agent — 
Railway,  3 — Sale  of  Goods — 
Street  Railway — Vendor  and 
Purchaser. 


CONTRIBUTORIES. 

See  Company,  3. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Fatal  Accidents  Act,  2 — 
Negligence. 


CONVERSION. 

See  Broker — Railway,  2 — 
Sale  of  Goods. 

CONVICTION. 

See  Criminal  Law — Liquor 
License  Act,  2. 


CORRUPT  PRACTICES. 

See  Municipal  Election. 


COSTS. 

1.  Dismissal  of  Action — Defend- 
ant Ordered  to  Pay  Plaintiffs 
Costs — Appeal — Right  of  Plain- 
tiff to  Support  Order  ( without 


[vol. 

Cross-appeal ) on  Ground  that 
Plaintiff  Entitled  to  Succeed  on 
Merits  — Sale  of  Goods  — Ship- 
ment F.O.B. — Bill  of  Lading — 
Property  not  Passing — Refusal 
to  Accept  — Justification  — Part 
not  Forthcoming — No  Evidence  of 
Damage  — Statute  of  Frauds  — 
Amendment  at  Trial.] — A Court 
or  Judge  has  no  power  to  direct 
the  defendant  to  pay  the  plain- 
tiff’s general  costs  of  an  action 
which  wholly  fails  and  is  dis- 
missed; but  an  order  against  a 
successful  defendant  for  pay- 
ment of  the  plaintiff’s  costs  may, 
upon  the  defendant’s  appeal,  be 
supported  by  the  plaintiff,  with- 
out a cross-appeal,  upon  the 
ground  that  the  plaintiff  was  en- 
titled to  judgment  for  his  claim 
| in  the  action. — The  defendant,  a 
| merchant  in  Port  Arthur,  ordered 
I goods  from  the  plaintiff,  a whole- 
j sale  merchant  in  Montreal,  to 
j be  shipped  f.o.b.  at  Montreal, 

I against  a sight  draft.  The  goods 
! were  selected  from  stock  and 
loaded  on  a ship  at  Montreal; 
the  bill  of  lading  was  taken  in 
the  name  of  the  plaintiff,  was  by 
him  endorsed  in  blank  and  sent 
to  a bank  with  draft  attached, 
with  instructions  to  deliver  the 
bill  of  lading  to  the  defendant 
upon  payment  of  the  draft. 
When  the  shipment  arrived  at 
Port  Arthur,  the  defendant  found 
that  a part  of  the  goods  was 
missing.  He  for  that  reason  re- 
fused to  pay  the  draft,  and  ac- 
cordingly was  not  given  the  bill 
of  lading.  Some  correspondence 
took  place  between  the  parties, 
the  plaintiff  urging  the  defend- 
ant to  pay  the  draft  and  make 
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his  claim  for  the  missing  part, 
the  defendant  declining  to  pay 
until  the  missing  part  should  be 
supplied,  although  he  expressed 
his  willingness  to  pay  as  soon  as 
the  shipment  was  complete.  The 
bill  of  lading  was  returned  with 
the  unaccepted  draft  to  the 
plaintiff,  and  this  action  was 
brought  for  the  amount  thereof: 
— Held,  that  the  property  did 
not  pass  to  the  defendant  at  any 
time.  The  plaintiff’s  action  (if 
any)  must  be  for  refusal  to  ac- 
cept the  goods;  but  he  did  not 
tender  the  whole  of  the  goods 
ordered,  and  the  defendant  was 
justified  in  declining  to  accept  a 
draft  for  the  whole  of  the  goods 
ordered,  when  part  was  not 
forthcoming;  also  there  was  no 
evidence  of  damage.  Discussion 
of  the  law  as  to  shipment  f.o.b. 
— Held,  therefore,  that  the  de- 
fendant was  entitled  to  a dis- 
missal of  the  action,  and  to  his 
costs  of  the  action  and  of  the 
plaintiff’s  appeal  from  the  judg- 
ment at  the  trial — by  which  the 
action  was  dismissed  upon  the 
plea  of  the  Statute  of  Frauds, 
but  the  defendant  ordered  to 
pay  the  costs — although  the  de- 
fence of  the  statute  had  been 
unnecessarily  raised  by  amend- 
ment at  the  trial. — Judgment  of 
the  County  Court  of  the  United 
Counties  of  Stormont,  Dundas, 
and  Glengarry,  reversed.  Vi- 
pond  v.  Sisco,  200. 

2.  Scale  of — Action  Brought  in 
County  Court — Solicitor — Breach 
of  Contract — Amount  Recovered — 
Division  Court  Jurisdiction.] — 
The  defendant,  a solicitor,  was 


acting  for  the  plaintiff  in  com- 
pleting a purchase  of  land  in 
another  Province,  and  was  in- 
trusted by  the  plaintiff  with  a 
cheque  for  the  amount  of  the 
purchase-money,  with  instruc- 
tions not  to  pay  it  over  until  the 
taxes  on  the  land  were  paid.  The 
defendant  did  not  follow  these 
instructions,  and  the  plaintiff 
was  compelled  to  pay  a sum  of 
money  to  save  his  land,  which 
had  been  sold  for  the  taxes.  In 
an  action  in  a County  Court  to 
recover  the  amount  of  the  plain- 
tiff’s loss,  he  recovered  judgment 
for  $92.84: — Held,  that  the  ac- 
tion was  for  the  direct  breach 
of  a positive  contract  to  do  a 
specific  act,  and  not  for  breach 
of  a general  duty,  arising  out  of 
the  retainer,  to  bring  sufficient 
care  and  skill  to  the  performance 
of  the  contract;  and,  therefore, 
the  action  was  within  the  Divi- 
sion Court  jurisdiction,  and  the 
plaintiff’s  costs  were  properly 
limited  to  the  Division  Court 
scale. — Hill  v.  Finney  (1865),  4 
F.  & F.  616,  635,  note  (a),  and 
Laidlaw  v.  O'Connor  (1892),  23 
O.R.  696,  referred  to.  Burke  v. 
Shaver,  365. 

See  Motor  Vehicles  Act,  1 
— Railway,  4 — Solicitor  — 
Vendor  and  Purchaser,  4. 


COUNTERCLAIM. 

See  Crown. 


COUNTY  COURTS. 

See  Costs,  2. 
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COURT  OF  REVISION. 

See • Assessment  and  Taxes, 
4. 


COURTS. 

See  Assessment  and  Taxes, 
2,  4 — Costs — Infant — Will,  3. 


COVENANT. 

See  Landlord  and  Tenant — 
Vendor  and  Purchaser,  5. 


CREDITORS’  RELIEF  ACT. 

See  Assignments  and  Pref- 
erences, 1. 


CRIMINAL  LAW. 

1.  Attempt  by  False  Pretences  to 
Procure  Girl  for  Immoral  Pur- 
pose — Criminal  Offence  — 
Criminal  Code,  secs.  216,  571  — 
Conviction  — Evidence.] — Section 
571  of  the  Criminal  Code,  R.S.C. 
1906,  ch.  146,  makes  an  attempt 
to  commit  the  offences  men- 
tioned in  the  various  clauses  of 
sec.  216  in  which  an  attempt  is 
not  dealt  with,  an  offence  pun- 
ishable as  sec.  571  provides; 
although  in  other  clauses  an  at- 
tempt is  expressly  mentioned. — 
The  language  of  sec.  571  is  too 
plain  to  admit  of  the  application  I 
of  the  rule  uexpressio  unius  ex- 
clusio  alterius.” — A conviction 
for  an  attempt  to  commit  the 
offence  mentioned  in  clause  ( In ) 
of  sec.  216 — an  attempt  by  false 
pretences  or  false  representa- 
tions to  procure  a woman  or  girl 
to  have  unlawful  carnal  connec- 
tion— was  upheld  upon  the  evi- 
dence. Rex  v.  Wing,  553. 


2.  False  Pretences— Purchase  of 
Cattle  — Payment  by  Cheque  — 
Dishonour  of  Cheque — Fraud — 
Purchase  through  Agent — Repre- 
I sentation  — - • Evidence  — Convic- 
tion.]— The  defendant,  through 
an  agent,  bought  cattle  for  cash 
from  a firm  of  cattle-dealers. 
The  agent  was  allowed  to  take 
! the  cattle  upon  giving  the  firm 
the  defendant’s  unmarked  cheque 
for  the  price.  When  the  cheque 
was  presented  two  days  after  it 
was  received,  there  were  not 
sufficient  funds  for  it,  nor  were 
there  subsequently,  ‘and  it  was 
never  paid.  The  balance  which 
I the  defendant  had  in  the  bank 
i on  the  day  upon  which  the 
cheque  was  given,  which  would 
j have  been  barely  sufficient  to 
j meet  the  cheque,  was  withdrawn 
on  that  day  by  four  cheques  in 
favour  of  the  agent  and  others, 
dated  on  that  day,  but  drawn 
and  issued  some  days  earlier, 
j The  defendant  resold  the  cattle, 
and  made  use  of  the  proceeds  of 
resale  for  other  purposes.  He 
said  in  evidence  that  when  he 
received  the  money  for  the 

cattle,  and  knew  that  he  “should 
not  be  able  to  pay  all  things  and 
for  the  cattle  too,  I thought  I 
better  give  that  money  right 
away.”  The  defendant  was 
tried  before  a County  Court 
Judge  on  the  charge  of  having 
unlawfully,  fraudulently,  and 
knowingly,  by  false  pretences, 
obtained  the  cattle  from  the 

dealers,  with  intent  to  defraud 
them;  and  was  found  “guilty.” 
Upon  a case  stated  by  the 

Judge: — Held,  that,  under  secs. 
404  and  405  of  the  Criminal 
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Code,  the  false  pretence  must  be 
a representation  of  a matter  of 
fact  either  present  or  past;  but 
it  is  not  necessary  that  it  shall 
be  by  words.  It  may  be  by  acts, 
that  is,  “by  words  or  otherwise.” 
—The  giving  of  a cheque  in  pay- 
ment for  goods,  in  the  circum- 
stances, was  a representation 
that  the  defendant  had  funds 
to  meet  it  at  his  credit  in  the 
bank  at  the  moment,  and  that 
he  had  done  nothing  to  interfere 
with  the  payment  of  the  cheque 
thereout;  or  that  he  had  then 
such  credit  arrangements  with 
the  bank,  to  the  amount  of  the 
cheque,  that  it  would  be  paid  on 
presentation.  The  defendant  had 
no  such  credit  arrangements, 
and  no  reason  to  suppose  that 
the  bank  would  allow  him  to 
overdraw  his  account;  and  he 
had  done  four  acts,  any  one  of 
which  would  prevent  the  pay- 
ment of  the  cheque.  The  repre- 
sentation was,  therefore,  false  as 
to  an  existing  fact.  That  it  was 
made  through  an  agent  did  not 
absolve  the  defendant.  The  act- 
ual presence  of  the  defendant 
when  the  representation  was 
made  was  not  necessary. — Held , 
therefore,  that  there  was  suffi- 
cient legal  evidence  upon  which, 
if  believed,  to  convict  the  de- 
fendant. Rex  v.  Garten , 56. 

3.  Offence  against  Inland  Rev- 
enue Act , sec.  372 — Selling  Wood 
Alcohol  without  “ Poison ” Label 
— Act  of  Servant — Conviction  of 
Master — Mens  Rea — Exception.] 
— The  defendant  was  charged 
before  a Police  Magistrate  with 
selling  wood  alcohol  in  a vessel 


not  having  affixed  thereto  a 
label  bearing  the  words  “Wood 
Alcohol,  Poison,  ” in  violation  of 
the  provisions  of  sec.  372  of 
the  Inland  Revenue  Act,  R.S.C. 
1906,  ch.  51,  as  enacted  by  7 & 8 
Edw.  VII.  ch.  34,  sec.  27 : — 
Held , that  the  Police  Magistrate 
was  not  justified  in  refusing  to 
convict  the  defendant,  although 
the  sale  proved  was  in  fact  made 
by  his  clerk  in  the  defendant’s 
absence. — The  case  falls  within 
one  of  the  exceptions  to  the  rule 
“nemo  reus  est  nisi  mens  sit  rea.” 
— Review  of  the  authorities. — 
Coppen  v.  Moore,  [1898]  2 Q.B. 
306,  specially  referred  to.  Rex 
v.  Russill,  367. 

See  Liquor  License  Act,  2. 


CROWN. 

Grant  of  Island  in  Navigable 
River — Construction  of  Patent — 
Description — Absence  of  Ambig- 
uity — Reference  to  Plan  — Evi- 
dence to  Identify  Subject-matter  of 
Grant — “ Channel ” — “Side  of  the 
Channel ” — “Windings”  — 
Boundaries — Bearings  in  Relation 
to  Mainland — Bed  of  Navigable 
Waters  Act,  1 Geo.  V.  ch.  6 ( 0 .) — 
Claim  for  Possession  and  Mesne 
Profits  — Counterclaim  — Specific 
Performance  of  Contracts — Dis- 
missal, without  Prejudice  to  Sub- 
sequent Action — Ownership  of 
Shore — Practice  of  Department 
of  Crown  Lands — License  of  Oc- 
cupation Granted  by  Crown- 
Claim  for  Cancellation — Pleading 
— Parties  — Attorney-General  — 
Absence  of  Proof  of  Fraud.] — 
The  judgment  of  Latchford,  J., 
27  O.L.R.  594,  was  reversed: — 
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Held , that  the  description  in  the 
patent  for  the  island  in  question, 
upon  which  the  plaintiff  relied, 
presented  no  difficulty  which 
could  not  be  readily  solved  by 
looking  at  the  plan,  the  words  of 
the  grant,  and  any  evidence  to 
identify  the  subject-matter  which 
could  be  properly  considered, 
viz.,  the  evidence  identifying  the 
mainland  points,  the  measure- 
ments of  the  firm  and  marsh 
land,  the  location  of  the  piers  and 
fishery  establishments,  and  the 
documents  and  facts  indicating 
the  nature  and  extent  of  its 
prior  title,  use,  and  occupation, 
and  its  being  part  of  an  Indian 
reservation.  — Booth  v.  Ratte 
(1890),  15  App.  Cas.  188,  and 
Van  Diemen’s  Land  Co.  v.  Marine 
Board  of  Table  Cape,  [1906]  A.C. 
92,  followed. — Upon  the  proper 
construction  of  the  grant,  it 
gave  the  grantee  the  firm  and 
marsh  land  shewn  upon  the 
Bartley  plan;  that  supplied  both 
a visible  outline  and  visible  and 
proper  beginning  and  ending 
points,  and  treated  the  word 
“channel/'  according  to  its  or- 
dinary significance,  as  meaning 
“stretching  from  margin  to  mar- 
gin:" and  the  expressions  “side 
of  the  channel"  and  “following 
the  windings  thereof"  as  indi- 
cating a course  bounded  partly 
by  firm  land  and  partly  by 
marshy  land  as  shewn  on  the 
plan;  and  this  even  if  the  line 
between  the  marsh  and  the 
channel  were  in  the  water  at 
places.  If  necessary,  the  bear- 
ings in  relation  to  the  mainland 
should  be  disregarded,  as  being 
too  indefinite  to  interfere  with 


the  clearer  expression  of  the 
plan  and  the  other  words  of  the 
patent. — State  of  Alabama  v. 
State  of  Georgia  (1859),  23  How. 
(U.S.)  505,  applied  and  followed. 
— The  words  of  the  patent  were 
not  ambiguous,  and  they  con- 
formed to  the  plan;  and  the  words 
“side  of  the  channel"  and  its 
“windings"  were  satisfied  by  the 
meaning  ordinarily  ascribed  to  a 
channel — that  which  is  bounded 
by  the  shore  line  past  which  the 
body  of  the  river  flows — a line 
clearly  indicated  on  the  plan,  and 
distinguished  from  and  as  being 
the  border  of  the  marshy  land. — 
Sernble,  if  the  patent  expressly 
granted  the  bed  of  the  river 
Detroit,  out  to  the  navigable 
channel-bank,  that  the  Bed  of 
Navigable  Waters  Act,  1 Geo. 
V.  ch.  6,  assented  to  on  the  24th 
March,  1911,  did  not  apply,  and 
could  not  limit  it. — Held,  also, 
that  the  original  defendants 
should  not  be  required  to  give  up 
possession  to  the  plaintiff,  and 
his  claim  for  possession  and 
mesne  profits  should  be  dis- 
missed, and  the  counterclaim 
of  these  defendants  for  specific 
performance  should  also  be  dis- 
missed, with  a declaration  that 
the  dismissal  of  these  claims 
was  not  to  be  a bar  to  any  sub- 
sequent action  arising  out  of  or 
by  reason  of  the  alleged  contract 
or  contracts. — Held,  also,  that 
it  should  be  declared  that  the 
rights,  if  any,  of  the  plaintiff, 
arising  out  of  any  practice  of  the 
Department  of  Crown  Lands  in 
dealing  with  owners  of  the  shore 
or  arising  because  of  their  owner- 
ship thereof,  were  not  interfered 
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with  by  this  judgment. — Held,  | 
also,  that  there  was  no  evidence 
upon  which  a declaration  that 
the  license  of  occupation  granted 
by  the  Crown  to  the  defendant 
G.  was  void  could  be  based,  even 
if  a charge  of  fraud  had  been 
made  in  the  pleadings  or  at  the 
trial,  and  apart  from  the  question 
whether  the  Attorney-General 
should  not  be  a party  where  such 
an  issue  is  raised.  Bartlet  v. 
Delaney,  426. 

See  Municipal  Election — 
Waters  and  Watercourses,  2. 

CUSTODY  OF  INFANT. 

See  Infant. 


CUSTOM. 

See  Company,  2. 


DAMAGES. 

See  Broker — Costs,  1 — Fatal 
Accidents  Act — Landlord  and 
Tenant  — Libel  — Railway, 
4,  5,  6 — Sale  of  Goods — Ven- 
dor and  Purchaser,  2,  5 — 
Water  and  Watercourses,  2. 


DEATH. 

See  Fatal  Accidents  Act — 
Insurance. 


DECLARATORY  JUDGMENT. 

See  Assessment  and  Taxes, 
.2,  4, — Will,  3. 


DEFAMATION. 

See  Libel. 

DEPOSIT. 

See  Principal  and  Agent, 


DEPOSITIONS. 

See  Assessment  and  Taxes,  5. 


DISCHARGE  OF  MORTGAGE. 

See  Executors,  1. 


DISCOVERY. 

See  Assessment  and  Taxes,  5. 


DISCRETION. 

See  Executors,  2 — Infant — 
Insurance,  3 — Trusts  and 
Trustees. 

DISMISSAL  OF  ACTION. 

See  Costs,  1. 


DIVISION  COURTS. 

See  Costs,  2. 


DOCUMENTS. 

See  Contract. 


ELECTIONS. 

See  Municipal  Election. 

ELECTRIC  SHOCK. 

See  Highway,  1. 

ENTICEMENT. 

See  Husband  and  Wife. 

ESTATE. 

See  Vendor  and  Purchaser, 
5 — Will. 


EVIDENCE. 

See  Assessment  and  Taxes, 
5 — Criminal  Law — Crown — 
— Fatal  Accidents  Act — In- 
1.  surance,  1 — Liquor  License 
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Act,  2 — Motor  Vehicles  Act, 

1 — Municipal  Election — Neg- 
ligence — Railway,  3-6  — 
Trusts  and  Trustees. 

EXECUTION. 

See  Assignments  and  Prefer- 
ences, 1. 

EXECUTORS. 

1.  Discharge  of  Mortgage — 
Foreign  Probate  of  Will  of  Mort- 
gage— Registration  of,  with  Dis- 
charge— Registry  Act,  10  Edw. 
VII.  ch.  60,  secs.  56,  65— Ob- 
jection to  Title — Vendor  and  Pur- 
chaser.]— Executors  derive  their 
title  not  from  the  letters  pro- 
bate of  the  will — which  are 
merely  evidence — but  from  the 
will;  and  before  probate  is  issued 
they  are  clothed  with  their  full 
title.  Aliter , in  the  case  of  an 
administrator. — The  executors  of 
a mortgagee  proved  the  will  in 
Great  Britain,  and  registered  the 
will  and  the  foreign  letters  pro- 
bate in  the  county  in  Ontario  in 
which  the  mortgaged  lands  were 
situated  (Registry  Act,  10  Edw. 
VII.  ch.  60,  secs.  56,  65);  and  a 
discharge  of  the  mortgage  exe- 
cuted by  them  was  also  regis- 
tered:— Held,  upon  an  appli- 
cation under  the  Vendors  and 
Purchasers  Act,  that  the  exe- 
cutors had  the  right  to  discharge 
the  mortgage  without  proving 
the  will  in  Ontario  or  having  the 
probate  resealed  by  a Surrogate 
Court  in  Ontario.  Re  Green 
and  Flatt,  103. 

2.  Investments — Provisions  of 
Will — Retention  of  Investments 
Made  by  Testator — Authority  to 


Hold  11  Increased  Stock  Received 
by  Way  of  Stock  Dividends” — 

‘ ‘ Similar  A dditions  ’ ’ — Securities 
Substituted  for  Original  Invest- 
ments— Re-organisation  of  Com- 
panies — Duty  of  Executors  — 
Shares  Held  by  Testator  not  Fully 
Paid-up — Realisation  of  Unauth- 
orised Securities  — Discretion  — 
Advice  of  Court — Accretions  to 
Estate  — Apportionment  between 
Capital  and  Income — Implication 
from  Power  to  Retain  Investments 
— Power  to  Make  Similar  In- 
vestments.]— Paragraph  4 of  the 
testator’s  will  was  as  follows : 
I authorise  my  executors  to 
keep  any  of  the  investments 
which  I may  have  at  my  decease, 
and  I direct  them  to  re-invest 
the  moneys  of  my  estate,  as  they 
come  in,  in  Government  bonds 
and  securities  and  in  municipal 
debentures  of  the  Dominion  of 
Canada  and  the  Provinces  and 
municipalities  therein,  and  of  the 
United  States  of  America  and  the 
States  and  municipalities  there- 
of, and  I also  authorise  them  to 
hold  any  increased  stock  received 
by  way  of  stock  dividends  or 
similar  additions  to  my  holdings 
— Held,  that  the  operation  of  the 
last  clause  of  this  paragraph  was 
strictly  limited  to  the  retention 
of  shares  received  as  stock  divi- 
dends, or  other  securities  which 
fall  within  the  designation  of 
“ similar  additions.”  In  re  Smith, 
[1902]  2 Ch.  667,  and  In  re 
Anson’s  Settlement,  [1907]  2 Ch. 
424,  explained  and  applied. — 
The  question  whether  the  ex- 
ecutors were  entitled  to  hold 
securities  which  had  become  sub- 
stituted for  the  original  invest- 
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ments,  was  one  of  fact,  namely, 
whether  what  had  taken  place 
in  each  case  was  merely  a change 
in  the  investment  made  by  the 
testator,  inherent  in  the  invest- 
ment itself,  or  a substitution 
of  something  different  from  that 
which  the  testator  invested  in.— 
Where  the  right  or  option  to 
subscribe  for  additional  shares  in 
a company,  at  a price  less  than 
the  market  value,  was  given  to 
the  executors  by  reason  of  the 
testator  holding  shares  in  the 
company,  the  executors  properly 
discharged  their  duty  when  they 
took  up  the  new  shares  and  paid 
for  them  out  of  other  assets  of 
the  estate,  thus  converting  those 
assets  into  the  new  stock;  but 
they  had  no  right  to  retain  the 
stock  so  taken  up;  it  became  an 
asset  of  the  estate  which  it  was 
their  duty  to  convert. — Where 
stock  in  a new  company  is  ac- 
cepted, upon  a re-organisation,  it 
may  be  retained  as  a permanent 
investment,  if  the  old  and  new 
company  are  substantially  iden- 
tical; but  not  so  where  the  re- 
organisation means  the  swallow- 
ing up  of  the  original  company  by 
some  merger  and  the  substitu- 
tion of  an  equivalent  holding  in 
a different  concern;  and  not  so 
in  the  case  of  the  distributed 
assets  received  as  the  result  of 
the  dissolution  in  the  United 
States  of  what  were  known  as 
“The  Trusts.  ” — Shares  sub- 
scribed for,  but  not  fully  paid- 
up  by  the  testator,  should  be 
regarded  as  investments  made 
by  him. — As  to  realising  upon 
shares  which  they  are  not  au- 
thorised to  retain,  the  executors 


have  a discretion,  which  they 
must  exercise  in  the  interest  of 
the  estate;  they  are  not  obliged 
to  throw  the  shares  hastily  and 
improvidently  upon  the  market. 
— It  is  not  for  the  Court  to  ad- 
vise the  executors  upon  the 
method  of  realisation. — Accre- 
tions to  the  shares  by  the  exer- 
cise of  the  options  belonging  to 
the  capital  are  not  income.  The 
entire  income  received  upon  an 
unauthorised  security,  or  upon 
a security  retained  for  profitable 
realisation,  does  not  go  to  the 
life-tenant;  but  everything  be- 
yond the  legal  rate  of  interest  is 
regarded  as  an  accretion  to  the 
corpus. — A power  to  retain  in- 
vestments does  not  imply  a 
power  to  invest  in  similar  se- 
curities. Re  Fulford,  375. 

3.  Sale  of  Land  Forming  Part 
of  Estate — Purchase  by  Agent  of 
Executor — Ratification  — Trust — 
Mistake  or  Fraud — Account  of 
Profits — Action  by  Sole  Benefici- 
ary under  Will — Locus  Standi — 
Creditors’  Claims — Claim  by  Ex- 
ecutor— Adjudication  by  Sur- 
rogate Court  Judge — Order  Made 
on  Passing  Accounts — Leave  to 
Appeal — Leave  to  Bring  New 
Action — Surrogate  Courts  Act,  10 
Edw.  VII.  ch.  31,  sec.  71 — Con- 
veyance by  Beneficiary — Effect  of 
— Evidence — Value  of  Property.} 
— The  defendant,  the  executor  of 
S.,  had  a claim  against  the  estate, 
which  was  deeply  involved,  and 
in  his  accounts  brought  in  and 
passed  upon  by  the  Judge  of  a 
Surrogate  Court,  upon  notice  to 
the  plaintiff,  he  set  out  a pay- 
ment to  himself  of  a dividend 
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upon  this  claim.  The  Judge  in- 
quired into  the  dealings  between 
S.  and  the  defendant,  and  ad- 
judicated in  favour  of  the  de- 
fendant’s claim: — Held,  that 
there  was  no  difference  between 
a payment  to  another  creditor 
and  a retainer  by  the  executor 
to  pay  his  own  claim,  and  that 
the  Judge  had  jurisdiction  to 
consider  the  propriety  of  the 
payment,  and  to  allow  or  dis- 
allow the  item  in  the  accounts; 
and,  therefore,  the  decision  of  the 
Judge  not  having  been  appealed 
against,  the  plaintiff,  the  widow 
of  S.,  and  the  sole  beneficiary 
under  his  will,  could  not  in  this 
action  attack  the  payment  made ; 
but  she  should  have  leave  to 
appeal  from  the  order  made  upon 
passing  the  accounts,  or  to  bring 
an  action  based  upon  mistake  or 
fraud. — Re  Russell  (1904),  8 O.L. 
R.  481,  and  In  re  MacIntyre 
(1906),  11  O.L.R.  136,  distin- 
guished.—The  plaintiff  also  sought 
an  account  of  the  profit  made  by 
the  defendant  upon  certain  land, 
forming  part  of  the  estate,  which 
was  offered  for  sale  at  auction 
by  the  defendant,  bought  by  an 
agent  of  the  defendant,  and  con- 
veyed by  the  agent  to  the  de- 
fendant’s sister,  in  part  payment 
(as  the  defendant  said)  of  a 
debt  due  by  him  to  his  sister: — 
Held,  that  a certain  conveyance 
made  by  the  plaintiff  to  the 
defendant  and  his  co-executor, 
for  the  purpose  of  enabling  them 
to  sell  the  lands  of  the  estate 
free  from  her  dower,  did  not  bar 
her  right  to  an  account  of  the 
proceeds  of  the  sale  of  the  land — 
whatever  surplus  remained  after 
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payment  of  the  creditors’  claims 
would  be  held  in  trust  for  the 
plaintiff. — Held,  also,  that  the 
plaintiff  as  sole  beneficiary  had 
a prima  facie  interest  entitling 
her  to  sue,  notwithstanding  the 
large  claims  of  creditors,  and 
the  defendant,  upon  whom  the 
onus  was,  had  not  displaced  her 
right;  a contingent  interest  (not 
being  a mere  possibility)  will 
entitle  an  alleged  cestui  que 
trust  to  sue. — Held,  also,  that 
the  defendant,  knowing  that  his 
agent  had  bought  for  him,  ap- 
proved and  ratified  the  sale; 
the  agent  then  held  the  land  in 
trust  for  the  estate;  and  the 
defendant  then  dealt  with  the 
land  as  his  own — used  it  to 
pay  his  own  debt — which  was  a 
fraud  upon  the  trust. — Held, 
therefore,  that  the  plaintiff  was 
entitled  to  an  account  from  the 
defendant  of  the  rents  and  profits 
received  by  him  up  to  the  time 
of  the  conveyance  to  his  sister, 
and  also  of  the  excess  over 
$2,200  (the  amount  at  which 
he  credited  the  sale  of  the 
land  to  the  estate)  of  the  sum 
for  which  he  should  have  sold 
the  land  when  he  caused  it  to 
be  conveyed  to  his  sister. — The 
representing  to  the  Surrogate 
Court  that  $2,200  had  been  re- 
ceived as  the  sale-price  of  the 
land  was  either  a mistake  or 
fraud  on  the  part  of  the  de- 
fendant; and,  assuming  that 
the  Surrogate  Court  Judge  had 
jurisdiction  to  pass  upon  the 
item,  his  decision  was  not  bind- 
ing: Surrogate  Courts  Act,  10 
Edw.  VII.  ch.  31,  sec.  71. — 
Judgment  of  Falconbridge,  C. 
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J.K.B.,  varied.  Shaw  v.  Tacka- 
herry,  490. 

See  Will,  2. 

EXEMPTIONS. 

See  Assessment  and  Taxes. 


EXPERT  WITNESSES. 

See  Railway,  4,  5,  6. 


EXPROPRIATION. 

See  Railway,  4,  5,  6. 


FALSE  PRETENCES. 

See  Criminal  Law,  1,  2. 


FATAL  ACCIDENTS  ACT. 

1.  Damages  for  Death  of  Aged 
Father — Reasonable  Expectation 
of  Pecuniary  Benefit  from  Con- 
tinuance of  Life — Probable  Dur- 
ation of  Life — Evidence  of  Un- 
usually Healthy  Condition — Loss 
of  Anticipated  Savings  from  Life 
Income — Accelerated  Enjoyment  of 
Estate — Computation  of  Damages 
— Present  Value  of  Yearly  Pay- 
ments for  Period  of  Expectation  of 
Life.] — The  executors  of  a super- 
annuated Methodist  minister 
who,  at  the  age  of  eighty-two, 
was  killed  by  reason  of  the  neg- 
ligence of  the  defendants,  sued 
on  behalf  of  his  seven  children, 
under  the  Fatal  Accidents  Act, 
to  recover  damages  for  his  death. 
The  deceased  was  in  the  receipt 
of  a superannuation  allowance 
of  $330  a year,  during  his  life, 
and  was  possessed  of  property 
of  the  value  of  $23,000,  which 
by  his  will  he  left  to  his  children 
in  equal  shares.  According  to 


the  mortality  tables,  his  ex- 
pectation of  life  was  3.90  years; 
but,  according  to  the  testimony 
of  a medical  witness,  the  de- 
ceased’s physical  condition  was 
such  that  he  might  have  lived 
for  ten  years: — Held,  that  the 
trial  Judge  was  right  in  taking 
into  consideration  the  fact  that 
the  life  of  the  deceased  was  an 
unusually  healthy  one;  and  on 
that  account  in  finding  the 
probable  duration  of  it  to  be 
five  years. — Rowley  v.  London 
and  North  Western  R.W.  Co. 
(1873),  L.R.  8 Ex.  221,  226,  fol- 
lowed.— Held,  also,  affirming  the 
finding  of  the  trial  Judge,  that 
there  was  a reasonable  expec- 
tation that  the  deceased,  if  he 
had  lived  would  have  saved  the 
whole  of  his  annual  allowance, 
and  that  it  would  have  passed 
at  his  death  to  his  children;  and 
it  could  not  be  said  that  they  had 
been  pecuniarily  benefited  by  his 
premature  death,  or  had  suffered 
no  pecuniary  loss  by  it,  or  had 
benefited  by  the  accelerated  en- 
joyment of  his  estate  more  than 
they  had  lost  by  the  ceasing  of 
the  annual  allowance. — But 
held,  varying  the  judgment  of 
the  trial  Judge,  that  the  pecuni- 
ary loss  to  the  children  was  not 
the  sum  of  the  allowance  for 
five  years,  but  the  present  value 
of  the  five  yearly  payments. 
Goodwin  v.  Michigan  Central 
R.R.  Co.,  422. 

2.  Damages  for  Death  of  Young 
Child — Action  by  Parents— -Rea- 
sonable Expectation  of  Pecuniary 
Benefit  from  Continuance  of  Life 
—Failure  to  Shew — Finding  of 
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Trial  Judge  on  Evidence — Cause 
of  Death  — Negligence  — “ Allure- 
ment” — Dangerous  Place  — In- 
vitation— Parents’  Knowledge  of 
Danger  — Want  of  Supervision 
— Contributory  Negligence.]  — At 
a place  where  the  defendants’ 
lines  for  the  transmission  of  elec- 
tric power  were  carried  on  towers, 
a trestle  was  constructed  from  a 
tower  erected  in  the  waters  of 
a bay  to  the  beach.  The  trestle 
consisted  of  posts  planted  in  the 
sand,  connected  by  timbers,  and 
upon  the  timbers  were  laid 
boards.  The  plaintiffs’  infant 
son,  aged  two,  who  was  allowed 
to  play  at  large,  fell  from  the 
plankway,  where  he  had  been 
playing,  into  the  shallow  water 
or  marsh  about  two  hundred 
feet  from  the  shore,  and  was 
drowned.  The  plaintiffs  sued 
under  the  Fatal  Accidents  Act, 
alleging  that  the  trestle  work 
was  a “ dangerous  thing,”  which 
the  defendants  ought  to  have 
known  and  appreciated  as  being 
likely  to  attract  children: — Held , 
upon  a trial  without  a jury,  that, 
having  regard  to  all  the  circum- 
stances in  evidence,  no  reason- 
able probability  of  pecuniary 
benefit  accruing  to  the  plaintiffs 
by  the  continuance  of  the  child’s 
life  had  been  shewn. — Discussion 
of  the  conditions  upon  which  j 
damages  may  be  awarded  for  the 
death  of  a child. — McKeown  v. 
Toronto  R.W.  Co.  (1909),  19 
O.L.R.  361,  and  Taff  Vale  R.W. 
Co.  v.  Jenkins , [1913]  A.C.  1, 
referred  to. — Held,  also,  that  the 
plaintiffs  had  failed  to  establish 
liability;  there  was  no  allure- 
ment, in  the  evil  sense  of  allur- 
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ing  with  malicious  intent;  no 
trap,  for  everything  was  as  it 
seemed — the  danger  was  open 
and  apparent;  no  invitation,  but, 
on  the  contrary,  a forbidding  of 
children  to  go  upon  the  trestle, 
and  the  boards  had  been  moved 
out  from  the  shore  to  prevent 
children  going  upon  it;  and  no 
dangerous  object  placed  upon 
the  land;  but  merely  a lawful 
user  of  the  land  in  a lawful  way. 
— Cooke  v.  Midland  Great  West- 
ern Railway  of  Ireland,  [1909] 
A.C.  229,  explained  and  dis- 
tinguished.— Latham  v.  R.  John- 
son & Nephew  Limited,  [1913]  1 
K.B.  398,  followed. — Held,  also, 
that  the  plaintiffs’  right  to  re- 
cover was  barred  by  their  con- 
tributory negligence,  as  they 
knew  of  the  peril,  and  ought  not 
to  have  allowed  the  child  to  be 
at  large  without  supervision. 
Pedlar  v.  Toronto  Power  Co.,  527. 

FENCES. 

See  Railway,  1. 

FIRE. 

See  Sale  of  Goods. 


FIRE  INSURANCE. 

See  Insurance,  1. 

FOREIGN  PROBATE. 

i See  Executors,  1. 

FORFEITURE. 

See  Principal  and  Agent,  1 
— Vendor  and  Purchaser. 

FRACTION  OF  DAY. 

See  Vendor  and  Purchaser, 
3. 


691 


xxix.]  INDEX. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Assignments  and  Pref- 
erences, 1 — Criminal  Law,  2 
— Crown  — Executors,  3 — 
Insurance,  1 — Principal  and 
Agent,  2 — Vendor  and  Pur- 
chaser, 2,  6. 

FUTURE  ADVANCES. 

See  Banks  and  Banking. 


GIFT. 

See  Will. 


HABEAS  CORPUS. 

See  Infant. 


HIGH  SCHOOLS. 

See  Schools. 


HIGHWAY. 

1.  Electric  Lighting  Plant  Oper- 
ated by  Municipal  Corporation  — 
Electric  Shock  Received  by  Person 
Leaning  against  Pole  in  Street  — 
Defect  — Notice  — Findings  of 
Jury — Right  of  Jurors  to  Use 
their  own  Knowledge — Notice  of 
Action — Time  for  Bringing  Ac- 
tion— Public  Authorities  Protec- 
tion Act  — Application  of  — Pub- 
lic Utilities  Act — • Non-repair  of 
Highway  — Nonfeasance  — Mis- 
feasance— Municipal  Act,  3 Edw. 
VII.  ch.  19,  sec.  606—3  & 4 
Geo:  V.  ch.  43,  sec.  2 — Nonretro- 
activity.}— The  defendants,  a mu- 
nicipal corporation,  owned  and 
operated  an  electric  street  light- 
ing plant.  The  plaintiff,  stand- 
ing in  the  street,  leant  against 
one  of  the  defendants’  poles; 
the  back  of  his  head  touched 


the  chain  suspended  on  that 
pole,  and  he  received  a shock 
which  seriously  inj  ured  him.  The 
chain  was  connected  by  pulleys 
with  the  arc  light  hung  in  the 
middle  of  the  street,  and  was 
there  fastened,  when  not  in  use, 
by  a ring  at  the  end  of  the  chain 
hooked  on  a spike  in  the  pole. 
On  the  particular  occasion,  the 
clamped  pulley  which  kept  the 
lamp  in  position  on  the  street 
cable  slipped  about  eighteen 
inches,  which  slackened  one  of 
the  feed  wires,  and  caused  it  to 
sag  upon  and  touch  the  other 
wire ; the  result  of  the  contact 
being  to  carry  the  current  into 
the  chain.  At  the  trial  of  an 
action  brought  to  recover  dam- 
ages for  the  plaintiff’s  injury, 
the  jury  found  that  he  was  in- 
jured because  something  was 
wrong  in  the  defendants’  line, 
viz.,  that  the  chain  was  attached 
to  the  pole  too  near  the  ground; 
that  the  defendants  had  notice 
of  the  defect;  that  it  might  have 
been  remedied;  and  that  there 
was  no  want  of  proper  care  and 
caution  in  the  conduct  of  the 
plaintiff  with  regard  to  the  pole: 
—Held,  that  the  jury  were  en- 
titled, in  dealing  with  the  facts, 
to  utilise  their  knowledge  of  the 
world  and  of  the  usages  of  the 
day  and  to  invoke  the  aid  of 
what  had  passed  before  their 
own  eyes  and  at  their  own  doors; 
and  upon  the  findings  of  the 
jury  the  plaintiff  was  entitled  to 
recover.— The  King  v.  Sutton 
(1816),  4 M.  & S.  532,  and 
Pearce  v.  Brooks  (1866),  L.R.  1 
Ex.  213,  219,  followed. — Held, 
also,  that  the  placing  and  keep- 
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ing  the  chain  within  four  or  five 
feet  of  the  ground  was  not  non- 
repair or  nonfeasance,  but  mis- 
feasance; and  the  defence  that 
notice  of  action  was  given  and 
no  action  brought  within  three 
months  after  the  injury  (Con- 
solidated Municipal  Act,  1903, 
sec.  606)  was  not  available  to 
the  defendants. — Held,  also,  that 
sec.  460  (2)  of  the  Municipal  Act, 
1913,  3 & 4 Geo.  V.  ch.  43,  was 
not  retroactive,  and  its  provi- 
sions were  not  applicable  to  this 
action,  which  was  begun  before 
it  came  into  force. — Semble,  that 
the  electric  light  danger  is  not  a 
matter  within  the  purview  of 
the  Municipal  Act  in  the  clauses 
relating  to  the  liability  to  repair 
roads  and  bridges. — Held,  also, 
that  the  Public  Authorities  Pro- 
tection Act,  1911,  1 Geo.  V.  ch. 
22,  does  not  apply  to  a munici- 
pal corporation;  and  the  Public 
Utilities  Act,  1913,  3 & 4 Geo. 
V.  ch.  41,  was  not  in  force  when 
the  action  was  begun.  Glynn  v. 
City  of  Niagara  Falls,  517. 

2.  Nonrepair — Injury  to  Trav- 
eller— Notice  of  Accident — Con- 
solidated Municipal  Act,  1903, 
sec.  606  (3) — Insufficient  Excuse 
for  Failure  to  Give  Notice  — Ab- 
sence of  Prejudice.] — In  an  action 
for  damages  for  personal  in- 
juries sustained  by  reason  of  the 
nonrepair  of  a highway,  neither 
ignorance  of  the  law  nor  verbal 
notice  to  the  municipal  corpora- 
tion of  the  accident  is  sufficient 
to  excuse  the  want  of  the  notice 
of  accident  required  by  sub-sec. 
3 of  sec.  606  of  the  Consolidated 
Municipal  Act,  1903;  and,  al- 
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though  the  defendant  corpora- 
tion was  not  prejudiced  by  the 
plaintiff's  failure  to  give  the  no- 
tice, in  this  case,  it  was  held, 
that  there  was  no  reasonable  ex- 
cuse for  the  want  of  it;  and  the 
action  was  dismissed.  — O’Con- 
nor v.  City  of  Hamilton  (1905), 
10  O.L.R.  529,  Armstrong  v. 
Canada  Atlantic  R.W . Co.  (1902), 
4 O.L.R.  560,  and  Giovinazzo  v. 
Canadian  Pacific  R.W.  Co. 
(1909),  19  O.L.R.  325,  consid- 
ered.— Remarks  upon  the  hard- 
ship of  the  law  and  suggestion 
of  amendment.  — Judgment  of 
the  Senior  Judge  of  the  County 
Court  of  the  County  of  Went- 
worth affirmed.  Egan  v.  Town- 
ship of  Saltfleet,  116. 

3.  Nonrepair — Sidewalk — Pro- 
truding Water-pipe — Injury  to 
Pedestrian — Knowledge  of  Defect 
— Liability  of  Municipal  Corpora- 
tion— Long  Continuance  of  Ob- 
stacle— Nuisance.] — The  plaintiff 
was  injured  by  a fall  upon  a ce- 
ment sidewalk,  caused  by  her 
foot  catching  on  the  higher  side 
of  a pipe,  near  the  edge,  forming 
part  of  the  walk,  but  yet  protrud- 
ing above  the  level  of  it  two 
inches  on  one  side  and  one  and 
three  quarter  inches  on  the 
other.  The  defect  was  an  obvious 
one,  and  the  plaintiff  knew  of  it. 
Contributory  negligence  was  not 
pleaded  or  suggested:  — Held, 
that  the  street  was  out  of  repair, 
and  the  defendants,  the  muni- 
cipal corporation,  were  liable  for 
the  plaintiff's  injuries. — Ray  v. 
Village  of  Petrolia  (1874),  24 
C.P.  73,  and  Ewing  v.  City  of  To- 
ronto (1898),  29  O.R.  197,  dis- 
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tinguished. — Redford  v.  City  of 
Woburn  (1900),  176  Mass.  520, 
and  O’Brien  v.  City  of  Woburn 
(1904),  184  Mass.  598,  approved 
and  followed. — The  long  continu- 
ance of  the  obstacle  did  not  enure 
to  the  exemption  of  the  muni- 
cipality: once  a nuisance  always 
a nuisance  till  abated. — The 
plaintiff’s  knowledge  of  the  ex- 
istence of  the  obstacle  was  not, 
per  se,  a defence. — Gordon  v.  City 
of  Belleville  (1887),  15  O.R.  26, 
followed.  Roach  v.  Village  of 
Port  Colborne,  69. 

See  Motor  Vehicles  Act — 
Negligence  — Railway,  6 — 
Street  Railway. 


HIGHWAY  CROSSING. 

See  Railway,  7. 


HOTCHPOT. 

See  Will,  2. 


HUSBAND  AND  WIFE. 

Enticement  of  Wife — Aliena- 
tion of  Affections — Deprivation  of 
Consortium — Findings  of  Jury — 
Absence  of  Adultery — Right  of 
Action.] — The  jury  having  found 
in  favour  of  the  plaintiff  with 
damages  upon  each  of  two  separ- 
ate claims,  viz.,  (1)  that  the  de- 
fendant had  enticed  away  the 
plaintiff’s  wife  and  procured  her 
to  absent  herself  unlawfully  with- 
out the  plaintiff’s  consent  for 
long  intervals  from  the  house 
and  society  of  the  plaintiff,  and 
(2)  that  the  defendant  by  his 
wrongful  acts  had  alienated  from 
the  plaintiff  the  affections  of  his 
wife,  and  deprived  the  plaintiff 
47 — 29  o.l.r. 


of  the  love,  services,  and  society 
of  his  wife,”  it  was  held , that  the 
plaintiff  was  entitled  to  recover, 
notwithstanding  that  the  wife 
was  still  residing  with  the  plain- 
tiff in  his  house,  and  that  adult- 
ery had  not  been  found,  either 
expressly  or  as  included  in  the 
wrongful  acts  attributed  to  the 
defendant. — Distinction  between 
the  action  of  enticement  and  the 
action  of  criminal  conversation 
pointed  out. — Dictum  of  Osler, 
J.A.,  in  Lellis  v.  Lambert  (1897), 
24  A.R.  653,  at  p.  664,  dissented 
from. — Winsmore  v.  Greenbank 
(1745),  Willes  577,  and  Bailey  v. 
King  (1900),  27  A.R.  703,  fol- 
lowed. Bannister  v.  Thompson , 
562. 

t 

See  Insurance,  2 — Will,  2. 


INDEPENDENT 

CONTRACTOR. 

See  Negligence  — Railway, 


INFANT. 

Custody — Children’s  Protection 
Act  of  Ontario — Order  of  Com- 
missioner— Children’s  Aid  Soci- 
ety— Foster  Home — Application  of 
Father  for  Change  of  Custody — 
Production  of  Child — 8 Edw.  VII. 
ch.  59,  secs.  12,  13 — Habeas  Cor- 
pus— Judge  of  High  Court  Di- 
vision— Review  of  Commissioner’ s 
Order — Certiorari  not  Issued — 
Habeas  Corpus  Act,  9 Edw.  VII. 
ch.  51,  sec.  6 — 3 & 4 Geo.  V.  ch. 
62,  secs.  27,  28 —Religion  of  Child 
of  Tender  Years — Right  of  Father 
— Exception — Welfare  of  Child — 
Powers  and  Discretion  of  J udge — 
Appeal.] — On  the  1st  April,  1912, 
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the  infant  whose  custody  was  in 
question,  a boy,  then  four  years 
of  age,  alleged  to  be  a dependent 
and  neglected  child,  was  brought 
before  a Commissioner  appointed 
under  the  Children’s  Protection 
Act  of  Ontario,  then  8 Edw.  VII. 
ch.  59  (now  3 & 4 Geo.  V.  ch.  62). 
Notice  was  given  to  the  child’s 
mother,  who  appeared  before  the 
Commissioner.  The  Commis- 
sioner found  that  the  infant  was  a 
dependent  and  neglected  child 
within  the  meaning  of  the  Act; 
that  the  child  was  “a  Protestant 
by  religion;”  and  that  his  father 
had  deserted  him  and  his  mother 
was  unable  to  support  him;  and 
the  Commissioner  ordered  that 
the  infant  should  be  delivered  to 
the  custody  of  the  Children’s  Aid 
Society  of  Toronto  (a  Protestant 
society),  to  be  placed  in  an  ap- 
proved foster  home.  The  child 
was  placed  in  a foster  home, 
where  he  was  well  cared  for;  and 
the  foster  parents  adopted  him 
and  intended  to  bring  him  up  as 
their  own  child,  and  as  a Protest- 
ant. The  father  was  a Roman 
Catholic — the  mother  a Protest- 
ant— and  they  had  separated. 
The  father  obtained  a writ  of 
habeas  corpus , and,  upon  the 
return,  applied  for  an  order  for 
the  delivery  of  the  child  to  his 
custody.  No  application  was 
made  under  8 Edw.  VII.  ch.  59, 
sec.  12;  and  no  writ  of  certiorari 
was  issued : — Held , that  the  appli- 
cation was  one  to  a Judge  of  the 
High  Court  Division  under  sec. 
13  of  8 Edw.  VII.  ch.  59  for  an 
order  for  the  protection  of  the 
child;  the  proper  method,  or  one 
of  the  proper  methods,  of  obtain- 
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ing  the  relief  sought  was  by  the 
issue  of  a writ  of  habeas  corpus; 
on  the  return  of  the  writ  the  pro- 
visions of  sec.  13  might  be  in- 
voked; but  the  case  did  not 
differ  from  any  ordinary  applica- 
tion on  the  return  of  a habeas 
corpus.  Section  13  should  be 
read  as  dealing  with  a new  time 
and  present  circumstances,  and 
as  directing  how  the  powers  of 
the  Court  should  be  exercised  in 
the  interest  of  the  infant,  and 
not  as  suggesting  a revision  of 
the  decision  of  the  Commissioner, 
the  effect  of  which  was  merely 
to  put  the  child  in  safety  for  the 
time  being.  In  any  event,  the 
Commissioner’s  order  could  not 
be  reviewed  by  the  Judge  save  in 
the  way  provided  by  the  Ontario 
Habeas  Corpus  Act,  9 Edw.  VII. 
ch.  51,  sec.  6,  namely,  upon  the 
proceedings  being  brought  before 
him  on  certiorari  in  aid.  The 
order  of  the  Commissioner  is  not 
set  aside  nor  varied,  but  rather 
superseded,  when  the  custody 
of  the  child  is  otherwise  disposed 
of  .—Re  Maher  (1913),  28  O.L.R. 
419,  approved. — The  application, 
treated  as  under  either  8 Edw. 
VII.  ch.  59  or  3 & 4 Geo.  V.  ch. 
62 — for  it  made  no  difference 
which  Act  governed — being  one 
made  upon  the  return  of  the  writ, 
if  the  return  was  good  in  law,  and 
its  truth  in  fact  established,  the 
Judge  could  change  the  custody 
of  the  child  only  under  the  gen- 
eral powers  of  the  old  Court  of 
Chancery,  or  under  the  jurisdic- 
tion conferred  by  sec.  27  of  3 & 4 
Geo.  V.  ch.  62.— While  the  Com- 
missioner is  bound  to  act  in  ac- 
cordance with  sec.  28  of  the  later 
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Act;  yet,  whether  he  is  correct  or 
not  in  his  decision,  upon  the 
facts  before  him,  the  parent’s 
right  can  be  asserted  at  any  time 
under  sec.  27;  and  so  it  is  not 
necessary  to  review  the  Com- 
missioner’s decision  in  order  to 
obtain  a change  in  the  custody 
of  the  infant. — A child  of  tender 
years  has  no  religion  of  its  own, 
nor  is  the  question  of  its  religion 
a pressing  one;  it  cannot  proper- 
ly be  designated  a Roman  Catho- 
lic or  a Protestant  child.  Effect 
may  be  given  to  sec.  28  by  con- 
fining it  to  cases  where  it  is  es- 
tablished that  the  child  is  in  fact 
either  Protestant  or  Roman  Ca- 
tholic, and  as  not  including  chil- 
dren who  cannot  be  so  described. 
The  rights  of  parent  and  child 
are  guarded  by  sec.  27. — And 
held,  in  this  case,  where  the  child 
was  being  brought  up  by  Protest- 
ants, in  a religion  different  from 
that  in  which  the  father  desired 
it  to  be  brought  up,  that  the 
father  had  the  right,  under  sec. 
27,  to  insist  on  his  wishes  being 
considered;  and  the  burden  was 
cast  upon  the  Judge  either  to 
give  effect  to  that  right  or  in  his 
discretion  to  refuse  to  do  so.  The 
Judge  had  the  power  to  make  the 
order  which  he  did,  dismissing 
the  application  of  the  father  and 
remanding  the  child  to  the  cus- 
tody of  the  foster  parents — in 
view  of  the  age  of  the  child,  the 
Court  had  absolute  power  over 
him;  while  an  infant  is  generally 
to  be  brought  up  in  his  father’s 
religion,  the  rule  should  be  de- 
parted from  where  the  departure 
is  shewn  to  be  for  the  welfare  of 
the  infant,  that  being  the  ulti- 


mate guide;  and  the  discretion 
of  the  Judge  should  not,  upon  the 
facts  properly  before  him,  be  in- 
terfered with.  Re  Kenna,  590. 

See  Fatal  Accidents  Act,  2 — 
Insurance,  3 — Parent  and 

Child. 


INJUNCTION. 

See  Contract  — Landlord 
and  Tenant — Trade-Name. 

INJURIA  ABSQUE  DAMNO. 

See  Water  and  Water- 
courses, 1. 

INJURY  TO  REVERSION. 

See  Landlord  and  Tenant. 

INLAND  REVENUE  ACT. 

See  Criminal  Law,  3. 

INSANITY. 

See  Will,  3. 

INSOLVENCY. 

See  Assignments  and  Prefer- 
ences. 

INSURANCE. 

1.  Insurance — Actions  on  Poli- 
cies— Extent  of  Loss — Value  of 
Goods  Destroyed — Stock-taking — 
Evidence — Furnishing  Proofs  of 
Loss — Compliance  with  Con- 
ditions— Statutory  Condition  13 
— Duplicate  Invoices — Imperfect 
Compliance — Relief  against  Con- 
sequences of — Insurance  Act,  R. 
S.O.  1897,  ch.  203,  sec.  172— Ap- 
plication of — Insurance  Act,  1912, 
sec.  199 — Application  to  Actions 
Previously  Commenced  — Statu- 
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tory  Condition  22 — Variation — 
Time-limit  on  Action — Reduction 
of  Time — “ Unjust  and  Unrea- 
sonable Condition”  — Misrepre- 
sentation — Materiality  — Pre- 
vious Fire — Findings  of  Trial 
Judge  — Appeal  — Interest,] — In 
actions  upon  policies  of  fire  in- 
surance, it  appeared  that  the 
stock  in  trade  of  the  assured  was 
wholly  destroyed  by  a fire  which 
occurred  on  the  25th  December, 
1912: — Held , that  the  finding  of 
the  trial  Judge  that  the  stock- 
taking in  the  month  of  August 
previous  to  the  fire  was  well  and 
accurately  done,  and  should  be 
accepted  as  affording  evidence  of 
the  amount  of  stock  on  hand  at 
that  date,  was  justified  by  the 
evidence,  and  should  be  affirmed. 
— Held,  also,  that  there  was  a 
sufficient  compliance  by  the  as- 
sured with  the  conditions  of  the 
policies  as  to  furnishing  proofs  of 
loss,  and  the  finding  of  the  trial 
Judge  that  these  conditions  were 
complied  with  was  warranted  by 
the  evidence. — The  assured  is 
not  bound  under  statutory  con- 
dition 13,  to  procure  from  the 
persons  from  whom  he  has  pur- 
chased goods  duplicates  of  the 
invoices,  and  to  furnish  these, 
duplicates  to  the  insurer. — If 
however,  the  proofs  of  loss  were 
insufficient,  sec.  172  of  the  On- 
tario Insurance  Act,  R.S.O.  1897, 
ch.  203,  was  properly  applied  to 
relieve  the  plaintiffs  from  what 
otherwise  would  have  been  the 
consequences  of  failure  to  com- 
ply with  the  requirements  of  con- 
dition 13.  The  proofs  of  loss 
were  furnished  in  good  faith,  and 
the  insurance  companies  objected 
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to  the  loss  upon  other  grounds 
than  for  imperfect  compliance 
with  the  conditions,  within  the 
meaning  of  sec.  172;  and,  the 
trial  Judge  having  found  that  it 
would  be  “inequitable  that  the 
insurance  should  be  deemed  void 
or  forfeited  by  reason  of  imper- 
fect compliance  with  the  con- 
dition,” the  objection  to  the 
sufficiency  of  the  proofs  was  not 
open  to  the  insurance  companies. 
— Section  172  being  so  applied, 
it  was  unnecessary  to  determine 
whether  the  trial  Judge  was  right 
in  applying  sec.  199  of  the  On- 
tario Insurance  Act,  1912,  which 
is  sec.  172  amended,  and  which 
did  not  come  into  force  until 
after  the  actions  were  begun. — 
National  Stationery  Co.  v.  British 
America  Assurance  Co.  (1909), 
14  O.W.R.  281,  explained. — 
Held,  also,  that  the  variation,  in 
the  policies  of  two  of  the  de- 
fendant companies,  of  statutory 
condition  22  by  reducing  the 
time  for  the  commencement  of 
an  action  from  one  year  to  six 
months,  was  not  a just  and  rea- 
sonable condition,  and  was, 
therefore,  null  and  void. — Every 
variation  from  or  addition  to  a 
statutory  condition  is  not  to  be 
held  to  be  prima  facie  unjust 
and  unreasonable,  but  the  justice 
and  reasonableness  of  a variation 
or  addition  must  be  judged  upon 
the  circumstances  of  the  case  in 
which  it  is  sought  to  be  applied. 
— Review  of  the  authorities. — 
Eckhardt  v.  Lancashire  Insur- 
ance Co.  (1900),  27  A.R.  373,  31 
S.C.R.  72,  followed. — Hickey  v. 
Anchor  Assurance  Co.  (1859), 
18  U.C.R.  433,  and  Peoria  Sugar 
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Refining  Co.  v.  Canada  Fire  and 
Marine  Insurance  Co.  (1885),  12 
A.R.  418,  distinguished. — Held, 
also,  that  the  finding  of  the  trial 
Judge  that  the  policies  in  the 
first  three  cases  were  not  avoided 
by  an  alleged  misrepresentation 
by  the  assured  in  the  applica- 
tions for  the  insurance,  could 
not  be  said  to  be  erroneous.  The 
question  of  the  materiality  of  the 
misrepresentation — which  was 

that  the  assured  had  not  pre- 
viously had  any  property  de- 
stroyed by  fire  — was  a question 
of  fact  for  the  trial  Judge. — 
Judgment  of  Sutherland,  J., 
affirmed. — Held,  by  Sutherland, 
J.,  that  the  Act  of  1912  applied 
to  the  present  actions;  that, 
under  the  provisions  of  that 
Act,  the  original  actions  were 
not  prematurely  brought;  and 
that  the  plaintiffs  were  entitled 
to  interest  from  the  4th  April, 
1911,  being  sixty  days  after  the 
date  when  the  initial  proofs 
were  supplied  to  the  companies. 
Strong  v.  Crown  Fire  Insurance 
Co.,  Strong  v.  Rimouski  Fire  In- 
surance Co.,  Strong  v.  Anglo- 
American  Fire  Insurance  Co., 
Strong  v.  Montreal-Canada  Fire 
Insurance  Co.,  33. 

2.  Life  Insurance — Death  of  one 

of  two  Designated  Preferred  Bene- 
ficiaries in  Lifetime  of  Assured — 
Absence  of  Fresh  Designation — 
Right  of  Survivor — “Wife” — On- 
tario Insurance  Act,  2 Geo.  V.  ch 
33.] — L.  was  insured  by  the 
society  for  $2,000,  payable  to 
“my  wife,”  naming  her,  “one- 
half,”  and  the  other  half  to  his 
daughter.  His  named  wife  pre- 


deceased him,  and  he  married 
again.  His  second  wife  and 
daughter  both  survived  him.  He 
made  no  change  in  the  designa- 
tion of  beneficiaries: — Held,  that 
his  second  wife  was  entitled  to 
the  $1,000  made  payable  to  “my 
wife.” — Judgment  of  Middle- 
ton,  J.,  reversed. — The  domin- 
ating idea  underlying  the  sections 
of  the  Ontario  Insurance  Act, 
2 Geo.  V.  ch.  33,  which  relate  to 
preferred  beneficiaries,  is  the 
creation  of  a trust,  which  with- 
draws “the  insurance  money  or 
part  thereof”  from  the  estate  of 
the  assured  and  from  inter- 
ference by  his  creditors. — Con- 
sideration of  secs.  2 (36),  89  (2), 
178  (2),  (3),  (4),  (7),  181(3).- 
The  words  “the  insurance”  in 
that  part  of  sub-sec.  (3)  of  sec. 
178  which  provides  that  “where 
it  is  stated  in  the  contract  . . . 
that  the  insurance  is  for  the 
benefit  of  the  wife  of  the  assured 
only  . . . the  word  ‘wife’  shall 
mean  the  wife  living  at  the  ma- 
turity of  the  contract,”  are  to 
be  read  as  covering  and  in- 
cluding a part  of  the  insurance; 
the  moneys  payable  under  this 
contract  to  the  wife  are  for  the 
benefit  of  the  wife  only;  and, 
by  force  of  sub-secs.  3 and  4, 
“wife”  means  the  wife  living 
at  the  maturity  of  the  contract 
— in  this  case,  at  the  death  of  the 
assured  — notwithstanding  that 
the  first  wife  is  designated  by 
name. — Sub-section  7 of  sec. 
178  can  be  given  full  effect  by 
dealing  with  it  as  providing  for 
survivorship  only  where  one  or 
more  of  all  of  the  designated  pre- 
ferred beneficiaries  die  in  the 
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lifetime  of  the  assured,  provided 
there  is  no  wife  living  at  the 
maturity  of  the  contract.  Re 
Lloyd  and  Ancient  Order  of  United 
Workmen,  312. 

3.  Life  Insurance  — Infants’ 
Share  of  Insurance  Moneys  — 
Appointment  of  Mother  as  Trus- 
tee— Powers  of  High  Court  Divi- 
sion— Ontario  Insurance  Act,  2 
Geo . V.  ch.  33,  sec.  175 — Amend- 
ing Act,  3 & 4 Geo.  V.  ch.  35, 
sec.  10  — Payment  of  Infants’ 
Money  into  Court — Exceptions — 
Discretion — Payment  to  Mother — 
Undertaking  to  Apply  for  Main- 
tenance and  Benefit.]  — The 
amendments  made  by  the  On- 
tario Insurance  Amendment  Act, 
1913,  3 & 4 Geo.  V.  ch.  35,  sec. 
10,  to  sec.  175  of  the  Ontario 
Insurance  Act,  1912,  2 Geo.  V. 
ch.  33,  restrict  the  provision  for 
payment  of  the  shares  of  infants 
of  life  insurance  moneys,  where 
no  trustee  has  been  appointed 
by  the  assured,  to  a trustee  ap- 
pointed by  the  High  Court  Divi- 
sion of  the  Supreme  Court  of 
Ontario.  The  purpose  of  the 
amended  law  is  to  commit  in- 
surance moneys  to  the  super- 
vision of  that  Court  as  a Court 
of  equity,  and  to  recognise  the 
necessity  of  safeguarding  the 
money  of  infants. — On  any  appli- 
cation to  the  Court  with  respect 
to  the  handling  or  the  obtaining 
of  infants’  money,  the  fund 
must  be  brought  into  Court; 
subject  to  the  discretionary 
power  of  setting  aside  what  may 
be  necessary  for  purposes  of 
maintenance. — Two  infants  were 
entitled  to  a sum  of  $500,  their 
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deceased  father’s  share  of  the 
moneys  arising  from  an  insur- 
ance on  the  life  of  their  grand- 
father; and,  upon  their  mother’s 
application,  she  was  appointed 
by  the  High  Court  Division 
trustee  of  this  sum,  and  it  was 
ordered  that  the  whole  of  it 
should  be  paid  to  her,  on  her 
undertaking  to  apply  it  for  their 
maintenance  and  benefit.  Re 
Havey,  336. 

See  Sale  of  Goods. 


INTEREST. 

See  Banks  and  Banking  — 
Broker — Insurance,  1 — Rail- 
way, 4,  5. 


INTERNATIONAL  BRIDGE. 

See  Assessment  and  Taxes, 
4. 


INTERPLEADER. 

See  Principal  and  Agent,  2. 


INTOXICATING  LIQUORS. 

See  Liquor  License  Act. 


INVESTMENTS. 

See  Executors,  2 — Trusts 
and  Trustees. 


JUDGMENT. 

See  Assessment  and  Taxes, 
2,  4 — Solicitor. 

JURISDICTION. 

See  Assessment  and  Taxes, 
2,  4 — Contract  — Costs,  2 — 
Railway,  4 — Street  Railway 
— Will,  3. 
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JURY. 

See  Highway,  1 — Husband 
and  Wife  — Libel  — Motor 
Vehicles  Act— Negligence — 
Parent  and  Child — Railway, 
7. 


LACHES. 

See  Vendor  and  Purchaser, 

1. 


LANDLORD  AND  TENANT. 

Lease  of  Water  Lots — Covenant 
of  Tenant — Restricted  Use  of  De- 
mised Premises — Removal  of  Sand 
— Injury  to  Reversion  — Injunc- 
tion — Damages.]  — The  pre- 
decessors in  title  of  the  plaintiffs 
leased  to  the  defendant  Yacht 
Club  certain  water  lots  near 
their  club  house,  for  twenty-one 
years,  at  a nominal  rental.  By 
a covenant  in  the  lease,  the 
Yacht  Club,  the  lessees,  cove- 
nanted that  the  demised  lots 
should  be  used  only  for  mooring 
purposes  and  for  the  purpose  of 
obtaining  access  to  the  club 
house,  by  the  construction  of 
wharves  or  approaches,  and  also 
that  no  filling  should  be  done 
upon  the  lots  to  interfere  with 
navigation  except  what  might 
be  necessary  in  constructing 
wharves  and  approaches: — Held, 
that  this,  being  a lessees’  cove- 
nant, and  a restriction  upon  the 
effect  of  the  general  demise,  did 
not  confer  any  right  upon  the 
lessees;  they  took  the  premises 
as  demised,  and  covenanted  to 
use  them  in  the  manner  set 
forth  and  in  no  other  way.  There- 
fore, the  rights  of  the  parties  de- 
pended upon  the  demise  itself; 


and,  upon  a demise  of  a water 
lot,  the  tenant  has  not  the  right 
to  take  and  remove  sand. — 
Lewis  v.  Godson  (1888),  15  O.R. 
252,  distinguished. — Hyman  v. 
Rose,  [1912]  A.C.  623,  followed. — 
In  this  case  the  removal  of  sand 
was  considered  a substantial  in- 
jury to  the  reversion;  and  the 
defendants  were  enjoined  from 
removing  sand  from  the  lots, 
and  were  cast  in  damages  for  the 
sand  removed  before  action.  To- 
ronto Harbour  Commissioners  v. 
Royal  Canadian  Yacht  Club,  391. 


LEASE. 

See  Landlord  and  Tenant. 

LEGACY. 

See  Trusts  and  Trustees. 


LIBEL. 

Words  Plainly  Defamatory  — 
Jury — Verdict  of  no  Libel — New 
Trial  — Pleading  — Mitigation  of 
Damages  — Notice  — Criminal 
Charge  — Retractation  — Ques- 
tions for  Jury — Plaintiff  Suing  in 
Firm  Name  — Practice .]  — The 
plaintiff,  in  an  action  for  libel, 
where  the  jury  has  found  not  to 
be  libellous  that  which  is  plainly 
a libel,  is  entitled  to  a new  trial. 
— Sydney  Post  Publishing  Co.  v. 
Kendall  (1910),  43  S.C.R.  461, 
followed.  — And  in  this  case, 
where  the  defendants  published 
in  their  newspaper  an  article  de- 
scribing certain  business  prem- 
ises and  candy  manufactured 
thereon  as  the  plaintiff’s,  and 
alleging,  by  setting  out  what 
purported  to  be  particulars  sup- 
plied by  a health  inspector,  that 
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the  premises  and  candy  were  in 
an  evil  condition,  it  was  held, 
that  the  article  was  plainly  de- 
famatory of  the  plaintiff  and  of 
his  business;  and,  as  the  defend- 
ants did  not  plead  justification, 
the  verdict  of  the  jury  for  the 
defendants  must  have  been  based 
on  the  view  that  the  article  was 
not  a libel  of  the  plaintiff;  and 
a new  trial  was  ordered. — Semhle, 
that  the  facts  and  circumstances 
which  led  to  the  publication  and 
to  the  writer  of  the  article  be- 
lieving that  the  premises  were 
those  of  the  plaintiff,  would  have 
been  admissible  in  mitigation  of 
damages  if  they  had  been  so 
pleaded,  and  the  notice  required 
by  the  Rules  had  been  given. — 
It  was  for  the  jury  and  not  for 
the  Judge  to  determine  whether 
the  matter  complained  of  in- 
volved a criminal  charge  against 
the  plaintiff;  and  upon  the  new 
trial  that  question  and  a ques- 
tion as  to  a retractation  pub- 
lished by  the  defendants,  might 
be  left  to  the  jury. — While  the 
Rules  permit  a single  person 
carrying  on  business  in  a firm 
name  to  be  sued  in  that  name, 
they  do  not  permit  him  so  to 
sue.  Lumsden  v.  Spectator  Print- 
ing Co .,  293. 


LICENSE. 

See  Liquor  License  Act. 


LICENSE  OF  OCCUPATION. 

See  Crown. 


LIEN. 

See  Railw  ay,  2. 


LIFE  ESTATE. 

See  Vendor  and  Purchaser, 
5. 


LIFE  INSURANCE. 

See  Insurance,  2,  3. 


LIMITATION  OF  ACTIONS. 

See  Insurance,  1 — Trusts 
and  Trustees. 


LIQUOR  LICENSE  ACT. 

1.  Local  Option  By-law — Sub- 
mission to  Electors — Favourable 
Declaration  of  Returning  Officer — 
Adverse  Finding  on  Scrutiny — 
Issue  of  Licenses — Sec.  143 a of 
Act  (8  Edw.  1/7.  ch.  54,  sec.  11.] 
— Section  143a  of  the  Liquor 
License  Act,  R.S.O.  1897,  ch. 
245,  as  enacted  by  8 Edw.  VII. 
ch.  54,  sec.  11,  has  no  applica- 
tion to  anything  but  a by-law 
properly  so-called — that  is,  one 
that  has  been  finally  passed;  and 
is  not  to  be  regarded  as  prohibit- 
ing the  issue  of  tavern  or  shop 
licenses  in  a municipality  in 
which  a local  option  by-law  has 
been  submitted  to  the  electors 
and  has  been  declared  by  the 
returning  officer  to  have  re- 
ceived the  assent  of  three-fifths 
of  the  electors  voting  thereon, 
but  has  afterwards,  upon  a scru- 
tiny, been  found  not  to  have  re- 
ceived such  assent,  and  has, 
therefore,  not  been  passed  by 
the  council.  Re  Liquor  License 
Act,  475. 

2.  Police  Magistrate’ s Convic- 
tion for  Keeping  Liquor  for  Sale 
upon  Unlicensed  Premises  — 
Boarding-house — Liquors  Owned 
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by  Boarders — Liquor  License  Act, 
sec.  Ill,  sub-sec.  2 (9  Edw.  VII. 
ch.  82,  sec.  27) — Having  Unrea- 
sonable Quantity  of  Liquor  on 
Premises — Absence  of  Evidence — 
Finding  of  Magistrate — Motion  to 
Quash  Conviction — Affidavit — Ad- 
missibility— Failure  to  Take  De- 
positions of  Witness  in  Manner 
Prescribed  by  sec.  99  (9  Edw.  \ II. 
ch.  82,  sec.  19) — Irregularities  in 
Procedure  before  Magistrate — Ma- 
teriality— Failure  to  Follow  Statu- 
tory Procedure — Objections — Ab- 
sence of  Prejudice.] — Upon  a mo- 
tion to  quash  the  conviction  of 
the  defendant  by  a Police  Magis- 
trate for  keeping  liquor  for  sale 
contrary  to  the  provisions  of  the 
Liquor  License  Act  and  amend- 
ing Acts,  there  was  evidence  of 
two  dozen  bottles  of  beer  being 
found  in  the  defendant’s  board- 
ing-house, when  it  was  searched 
by  a license  inspector  and  police 
constables;  but  the  defendant’s 
son  and  two  boarders  testified 
that  the  beer  was  the  property  of 
these  boarders,  and  the  magis- 
trate did  not  discredit  that  story, 
but  based  his  conviction  on  the 
assumption  that  it  was  true;  he 
treated  the  mere  fact  of  the 
liquor  being  upon  the  premises 
as  shewing  that  it  was  had  by 
her,  but  did  not  find  that  the 
quantity  was  excessive: — Held, 
that  the  provisions  of  sub-sec.  2 
of  sec.  Ill  of  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245  (9 
Edw.  VII.  ch.  82,  sec.  27),  relate 
not  to  liquor  which  is  upon  the 
premises  of  a person,  not  being 
a licensed  person,  who  furnishes 
food  or  lodging  to  lodgers  or 
boarders,  but  to  liquor  which 


such  person  has  upon  the  prem- 
ises; and,  as  there  was  no  finding 
or  evidence  that  the  defendant 
ever,  in  any  manner,  had  this 
liquor,  or  that  it  was  more  than 
reasonably  might  be  supposed 
to  be  intended  for  her  and  her 
family’s  use,  the  fact  that  it 
was  upon  the  premises  was  not, 
alone,  sufficient  evidence  to 
support  the  conviction.  — The 
Magistrate  found,  secondly,  that, 
besides  the  two  dozen  bottles  of 
beer,  there  were  six  dozen  of  ale, 
two  quarts  of  whisky,  and  one 
bottle  of  wine  delivered  at  the 
defendant’s  premises  on  the  same 
day,  and  that  that  was  an  un- 
reasonable amount.  The  only 
evidence  to  support  this  finding 
was  that  of  a clerk  in  a liquor 
store,  who  swore  before  the 
magistrate  that  the  liquor  men- 
tioned was  sent  to  the  defend- 
ant’s house.  Upon  the  motion 
to  quash,  this  witness  made  an 
affidavit  to  the  effect  that  he  did 
not  sell  or  deliver  the  liquor,  but 
merely  wrapped  up  the  parcels 
for  delivery.  This  liquor  was  not 
found  upon  the  premises. — Held, 
having  regard  to  the  fact  that 
the  depositions  of  the  witnesses 
were  not  taken  by  the  magistrate 
in  the  manner  prescribed  by  sec. 
99  of  the  Liquor  License  Act,  as 
enacted  by  9 Edw.  VII.  ch.  82, 
sec.  19,  that  the  affidavit  was 
admissible;  and  that  there  was 
no  reasonable  evidence  to  sup- 
port the  finding  of  the  magis- 
trate.— Held,  therefore,  that  the 
conviction  should  be  quashed 
because  there  was  no  reasonable 
evidence  to  support  it. — Effect 
was  not  given  to  objections  based 
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upon  irregularities  in  the  proced- 
ure before  the  magistrate,  the 
defendant  not  having  objected 
at  the  time,  and  not  appearing 
to  have  been  substantially  preju- 
diced by  them,  except  perhaps 
in  the  manner  of  taking  the  evi- 
dence; but  it  was  remarked  that 
there  should  be  no  substantial 
departure  from  the  procedure 
prescribed  by  the  Legislature, 
whether  “ obligatory  ” or  only 
“directory,”  and  that  the  irregu- 
larities were  not  immaterial. 
Rex  v.  Borin , 584. 

LOCAL  OPTION. 

See  Liquor  License  Act,  1. 

LORD  CAMPBELL’S  ACT. 

See  Fatal  Accidents  Act. 

LOST  LUGGAGE. 

See  Railway,  3. 

LUNATIC. 

See  Will,  3. 

MAINTENANCE  OF 
INFANTS. 

See  Insurance,  3. 

MANDAMUS. 

See Schools. 


MARRIAGE  SETTLEMENT. 

See  Will,  2. 

MASTER  AND  SERVANT. 

Injury  to  Servant — Workmen’s 
Compensation  for  Injuries  Act, 
R.S.O.  1897,  ch.  160,  sec.  3,  sub- 
secs. 2,  3 — Negligence  of  Foreman 
of  Works — Liability  of  Master — 


[vol. 

Liability  of  Master’s  Principal — 
Railway  Company — Construction 
Contract — Retention  of  Control — 
Liability  for  Negligence — Statut- 
ory Liability — Common  Law  Lia- 
bility]— The  plaintiff  was  injured 
by  a mass  of  rock  falling  on  him 
while  he  was  working  as  a mucker 
in  the  employment  of  the  de- 
fendant M.,  in  the  construction 
of  a tunnel.  M.  was  doing  the 
work  for  the  defendant  railway 
company  under  a contract,  which 
provided  that  the  work  should  be 
carried  on  in  the  manner  directed 
by  the  company’s  engineer.  By  a 
change  made,  before  the  plain- 
tiff’s injury,  the  work  was  being 
done  by  “force  account”  and 
under  the  supervision  of  the 
engineer.  The  cause  of  the  injury 
to  the  plaintiff,  as  found  by  the 
trial  Judge,  was  the  negligence  of 
the  defendants  in  not  guarding 
against  the  falling  of  rocks  or  in 
not  removing  them  before  doing 
the  work.  The  plaintiff  was 
directed  by  M.’s  foreman  to  do 
the  work  while  the  premises 
were  in  a dangerous  condition: — 
Held,  that  M.  was  liable  under 
sub-secs.  2 and  3 of  sec.  3 of  the 
Workmen’s  Compensation  for 
Injuries  Act. — Held,  also  (Rid- 
dell, J.,  dissenting),  that  the 
company  was  liable  as  well — 
Judgment  of  Falconbridge,  C. 
J.K.B.,  affirmed. — Per  Clute, 
J. : — The  fact  that  the  contractor 
is  liable  does  not  of  itself  free  the 
principal  from  liability.  Al- 
though M.  was  a contractor,  the 
reservation  by  the  company  of 
control  over  the  manner  of 
doing  the  work  brought  the  case 
within  the  rule  where  the  prin- 
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cipal  is  held  to  be  liable.  The 
nature  of  the  work  to  be  done 
was  not  such  as  to  render  the 
company  liable  at  common  law, 
independently  of  the  contract. 
Control  being  reserved,  such  an 
intimate  connection  was  created 
between  the  company  and  M.  as 
to  make  them  both  liable  for  the 
negligence  which  caused  the  in- 
jury. The  company  was  liable 
independently  of  the  Workmen’s 
Compensation  for  Injuries  Act; 
it  made  itself  responsible  for  the 
manner  of  doing  the  work,  and 
it  was  the  negligent  manner  of 
doing  the  work  that  caused  the 
injury. — Review  of  the  author- 
ities.— Per  Riddell,  J. : — The 
company  was  not  liable  under  the 
Workmen’s  Compensation  for 
Injuries  Act;  nor  was  it  liable 
at  common  law,  because  the 
plaintiff  had  not  proved  that  the 
source  of  the  danger  was  upon 
the  premises  of  the  company 
nor  that  the  danger  was  unusual. 
— Indermaur  v.  Dames  (1866-7), 
L.R.  1 C.P.  274,  L.R.  2 C.P.  311, 
and  O’Neil  v.  Everest  (1892),  61 
L.J.Q.B.  453,  considered.  Dal - 
lantonio  v.  McCormick,  319. 

See  Criminal  Law,  3. 


MENS  REA. 

See  Criminal  Law,  3. 


MINES  AND  MINERALS. 

Recording  of  Mining  Claims — 
Discovery  — Staking  — Affidavit 
of  Claimant — Necessity  for  Per- 
sonal Knowledge  — Compliance 
with  Statutory  Requirements — 
Mining  Act  of  Ontario,  8 Ed”). 


VII.  ch.  21,  secs.  22(2),  35,  49-56 
— Unsurveyed  Lands — Order  in 
Council — Application  of  sec.  51 
(c),  (d)]. — The  Mining  Act  of 
Ontario,  8 Edw.  VII.  ch.  21, 
does  not  permit  the  affidavit  of 
discovery  for  the  purpose  of 
recording  a claim  to  be  made  on 
information  and  belief;  and  the 
fact  that  the  affidavit  of  a 
claimant  is  in  fact  true,  as  after- 
wards appears,  though  the  facts 
he  swore  to  were  not  within  his 
own  knowledge,  will  not  validate 
the  claim.  The  affidavit  must 
state  certain  facts  required  under 
the  Act  to  exist,  or  that  certain 
things  have  been  done,  in  order  to 
secure  a claim.  There  is  nothing 
to  require  a licensee  to  do  all  these 
things  himself  (secs.  22  (2)  and 
35  of  the  Act);  but,  before  he 
records  his  application,  he  must 
swear  to  the  required  affidavit; 
and,  in  view  of  the  provisions  of 
secs.  49  to  56,  that  affidavit 
necessarily  includes  a statement 
that  the  claim  was  staked  out 
“upon  the  said  discovery,”  and 
that  the  distances  and  other 
particulars  shewn  in  the  appli- 
cation and  sketch  or  plan  are 
correct.  The  claimant  must, 
therefore,  satisfy  himself,  not 
by  guess-work,  but  by  personal 
knowledge,  and  before  he  makes 
his  affidavit,  that  the  Act  has 
been  complied  with. — Held,  also, 
that  the  claims  in  question  here 
were  in  unsurveyed  territory. 
Having  regard  to  the  provision 
in  the  instructions  appended  to 
the  order  in  council  reopening 
portions  of  the  “Gillies  limit” 
to  prospecting  and  staking,  that 
claims  must  be  20  acres,  sec. 
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51  can  apply  only  to  lands 
which  have  been  surveyed  into 
640  and  320  acres  (clauses  (c) 
and  ( d ) ),  and  to  lands  unsur- 
veyed.— Decision  of  the  Mining 
Commissioner  affirmed.  Re  Mc- 
Leod and  Armstrong , Re  Johnson 
and  Armstrong , 398. 


MISDIRECTION. 

See  Motor  Vehicles  Act,  1 
— Railway,  7. 


MISFEASANCE. 

See  Highway,  1. 


MISTAKE. 

See  Executors,  3. 


MORTGAGE. 

See  Assignments  and  Prefer- 
ences, 1 — Banks  and  Banking 
— Executors,  1. 


MOTOR  VEHICLES  ACT. 

1.  Injury  to  Person  by  Motor 
Vehicle  on  Highway — Identity  of 
Offending  Car  with  that  of  De- 
fendant— Evidence — Onus — N um- 
ber of  Car — Finding  of  Jury — 2 
Geo.  V.  ch.  48,  secs.  19,  23 — Lia- 
bility of  Owner  of  Car — Negli- 
gence— Failure  to  Prove  Violation 
of  Act — Application  of  sec.  23 — 
Judge’s  Charge — Error  in  Law — 
New  Trial — Cos£s.] — The  plain- 
tiff was  injured  by  a motor  ve- 
hicle on  a highway,  and  brought 
this  action  against  the  defendant 
to  recover  damages  for  the  in- 
jury sustained.  The  number  on 
the  vehicle  was  the  number  of 
the  defendant’s  car;  but  evidence 
was  given  on  behalf  of  the  defen- 


[vol. 

dant  that  his  car  was  not  out  of 
the  garage  on  the  evening  when 
the  plaintiff  was  injured  and  was 
in  fact  in  another  city.  The 
trial  Judge  charged  the  jury 
that  the  onus  was  on  the  plain- 
tiff to  shew  that  the  offending 
car  was  the  defendant’s;  but 
he  also  told  them  that  “the 
moment  a person  suffers  an  in- 
jury by  coming  in  contact  with 
a motor  vehicle  on  the  highway, 
the  owner  of  the  motor  vehicle 
is  liable  for  these  injuries  unless 
he  proves  that  the  damage  did 
not  arise  through  any  negligence 
or  improper  conduct  on  his  part 
or  on  the  part  of  his  chauffeur 
. . . If  you  come  to  the 

conclusion  that  it  was  the  de- 
fendant’s car  that  injured  the 
plaintiff,  and  that  it  has  not  been 
shewn  that  the  driver  was  not 
negligent — in  other  words,  if  the 
defendant  has  not  acquitted  him- 
self of  negligence  on  the  part  of 
the  driver — then  the  only  ques- 
tion for  you  to  determine  is  the 
amount  of  the  damages.”  When 
the  jury,  after  consideration, 
came  into  the  court-room  to 
announce  their  verdict,  the  fore- 
man said  that  their  finding  was, 
that  the  number  on  the  car  was 
the  number  of  the.  defendant’s 
car.  Being  interrogated  by  the 
trial  Judge,  the  foreman  said 
that  the  number  was  all  that  the 
jury  could  go  by;  they  could 
not  tell  by  the  evidence.  Being 
further  interrogated,  the  jury 
said  (without  again  retiring) 
that  they  all  agreed  that  the 
car  that  injured  the  plaintiff 
was  owned  by  the  defendant; 
and  judgment  was  given  on 
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that  finding  in  favour  of  the 
plaintiff: — Held,  on  appeal,  that 
there  should  be  a new  trial. — 
Per  Mulock,  C.J.  Ex.: — The 
evidence  given  on  behalf  of  the 
defendant  was  apparently  ignor- 
ed by  the  jury,  who  seemed  to 
have  based  their  verdict  solely 
on  the  fact  that  the  number  of 
the  car  was  the  same  as  the  de- 
fendant’s. The  jury  should  have 
again  retired  to  the  jury-room, 
and  reconsidered  their  verdict, 
after  being  told  by  the  Judge 
that,  to  give  a verdict  for  the 
plaintiff,  it  would  be  necessary 
for  them  to  find  that  the  car 
which  injured  the  plaintiff  was 
the  defendant’s  car. — Per  Rid- 
dell and  Leitch,  JJ.: — With 
the  evidence  left  as  it  was,  it 
could  not  be  said  that  a finding 
that  the  offending  car  was  that 
of  the  defendant  was  such  as 
twelve  reasonable  men  could 
not  make.  The  charge  of  the 
trial  Judge  as  to  the  onus  of 
proof  was  unexceptionable.  He 
had  the  right  to  ask  the  jury 
questions  to  clear  up  the  answers, 
and  to  find  exactly  what  the  jury 
meant;  and  it  was  the  final,  not 
the  tentative,  answer  which  must 
govern. — The  meaning  of  sec. 
19  of  the  Motor  Vehicles  Act,  2 
Geo.  V.  ch.  48,  is,  that  the  owner 
of  a motor  vehicle  shall  be  liable 
in  damages  for  any  injury  done 
by  his  vehicle  by  reason  of  vio- 
lation of  the  Act  or  any  regu- 
lation of  the  Lieutenant-Govern- 
or in  Council.  All  that  sec.  23 
does  is  to  shift  the  onus;  the 
liability,  if  any,  is  imposed  by 
sec.  19. — Had  the  negligence 
charged  been  that  of  some  one 


for  whose  negligence  the  de- 
fendant must  answer  in  law 
(irrespective  of  sec.  19),  sec.  23 
would  apply;  but  the  alleged 
wrongdoer  was  not  in  such  a 
case;  and  sec.  23  could  not  be 
invoked.  It  had  not  been  proved 
and  found  that  the  injury  had 
been  caused  by  a violation  of 
the  Act  or  of  a regulation; 
and,  therefore,  the  verdict  could 
not  stand;  but,  as  evidence  was 
given  which  would  have  justified 
such  a finding,  the  action  should 
not  be  dismissed — there  should 
be  a new  trial. — The  trial 
Judge’s  charge  to  the  jury,  to 
the  effect  that  the  defendant  was 
bound  to  acquit  himself  of  neg- 
ligence on  the  part  of  the  driver 
(based  on  sec.  23),  being  errone- 
ous, and  the  point  being  taken 
by  himself,  the  costs  of  the  first 
trial  and  of  the  appeal  should 
be  in  the  cause.  Lowry  v. 

Thompson , 478. 

2.  Injury  to  Person  by  Motor 
Vehicle  on  Highway — Violation 
of  Act,  secs.  6 (1),  15  — Finding 
of  Jury  — Liability  of  “Owner” 
under  sec.  19  — Purchaser  of 
Vehicle — Unpaid  Vendor  Retain- 
ing Title  or  Ownership  — Person 
Employed  by  Purchaser — Control 
of  Vehicle.] — The  defendant  A. 
bought  a motor  car  from  the  de- 
fendant company.  He  did  not 
pay  for  it  in  full,  but  agreed  in 
writing  to  pay  the  price  by  in- 
stalments, for  which  he  gave 
promissory  notes,  each  of  which 
contained  a condition  that  the 
title  or  ownership  should  not 
pass  from  the  vendor  (the  com- 
pany) until  the  note  should  be 
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fully  paid.  By  the  written  agree- 
ment and  by  the  terms  of  the 
notes,  the  vendor  had  the  right, 
on  the  purchaser’s  default  or  on 
the  vendor  feeling  insecure  in  re- 
spect of  the  purchaser’s  liability, 
to  resume  possession.  After  the 
purchase  of  the  car,  the  defend- 
ant A.  entered  into  an  arrange- 
ment with  the  defendant  D.,  by 
which  the  latter  was  to  run  it  as  a 
livery  car  and  drive  it  and  give 
A.  ninety  per  cent,  of  the  earn- 
ings, retaining  ten  per  cent,  as 
his  (D.’s)  remuneration.  The 
license  was  taken  out  in  the 
name  of  D.  When  D.  was  driv- 
ing the  car,  it  struck  the  plain- 
tiff and  injured  her.  The  pur- 
chase-price of  the  car  had  not 
then  been  paid  in  full;  but  the 
defendant  company  had  not  re- 
sumed possession.  The  plaintiff 
brought  this  action  to  recover 
damages  for  her  injuries,  against 
D.  alone,  but  afterwards  added 
A.  and  the  company  as  defend- 
ants. Judgment  was  recovered 
against  D.  upon  default.  The 
case  went  to  the  jury  as  against 
the  other  two  defendants,  and 
for  assessment  of  damages  as 
against  D.;  the  jury,  upon  suffi- 
cient evidence  of  a violation  of 
the  Motor  Vehicles  Act,  secs.  6 
(1)  and  15,  found  for  the  plain- 
tiff, and  assessed  her  damages  at 
$800: — Held,  that  the  company 
was  not,  but  A.  was,  the  “owner” 
of  the  car,  within  the  meaning  of 
sec.  19  of  the  Motor  Vehicles 
Act,  2 Geo.  V.  ch.  48. — Hughes 
v.  Sutherland  i ,(1881),  7 Q.B.D. 
160,  applied  and  followed. — 
Held,  also,  that  A.  was  not  re- 
lieved from  responsibility  as 


[vol. 

owner  by  his  arrangement  with 
D. — Held,  therefore,  that  A.  was 
liable  for  the  damages  assessed 
by  the  jury.  Wynne  v.  Dalby,  62. 

MUNICIPAL 

CORPORATIONS. 

See  Assessment  and  Taxes — 
Highway  — Liquor  License 
Act,  1 — Municipal  Election — 
Schools — Street  Railway. 


MUNICIPAL  ELECTION. 

Corrupt  Practices  — Bribery — 
Consolidated  Municipal  Act,  secs. 
179  (4),  245  (2) — Payment  of 
Voters  as  Scrutineers  — Implied 
Promise  to  Pay — Inducement  to 
Vote — Payment  of  Debt  to  Voter 
on  Polling-day  — Evidence — Sus- 
picion— Interest  in  Contract  with 
Corporation  — Sec.  80  of  Act  — 
Purchase  of  Land  — Transaction 
with  Crown.] — 1.  By  sub-sec.  (4) 
of  sec.  179  of  the  Consolidated 
Municipal  Act,  1903,  3 Edw.  VII. 
ch.  19,  added  by  5 Edw.  VII.  ch. 
22,  sec.  8,  the  Legislature  has 
recognised  that  hiring  and  pay- 
ing a voter  as  a scrutineer  at  a 
municipal  election  may  be  inno- 
cent; and  therefore  to  pay  a 
voter  to  act  as  scrutineer  or  to 
engage  him  to  act  on  an  agree- 
ment, express  or  implied,  that 
he  is  to  be  paid  for  his  services, 
is  not  in  itself  a corrupt  practice 
under  sec.  245  (2)  of  the  Act  of 
1903. — B.  was  asked  by  the 
respondent  to  act  as  scrutineer 
at  an  election — the  respondent 
knowing  that  B.  had  a vote;  B. 
did  act,  and  was  afterwards  paid 
by  the  respondent: — Held,  that 
it  was  of  no  importance  that 
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nothing  was  said  about  payment 
beforehand. — Rex  ex  rel.  Sabourin 
v.  Berthiaume  (1913),  4 O.W.N. 
1201,  followed. — And  held,  upon 
the  evidence,  that  the  respond- 
ent’s implied  promise  or  agree- 
ment to  pay  B.  for  acting  as 
scrutineer  was  not  made  in  order 
to  induce  B.  to  endeavour  to 
procure  the  respondent’s  return: 
sec.  245  (2);  and  so  in  the  case 
of  S.,  another  voter  hired  and 
paid  as  a scrutineer. — 2.  Pay- 
ment of  an  honest  debt  may  be 
a corrupt  practice  under  the  Act ; 
but,  upon  the  evidence,  a pay- 
ment of  a debt  made  by  the  re- 
spondent to  C.,  a voter,  on  poll- 
ing-day, while  suspicious,  was 
not  proved  to  have  been  made 
with  an  improper  object. — 3.  The 
respondent’s  son  and  business 
partner  bought,  with  partnership 
money,  but  on  behalf  of  a num- 
ber of  villagers,  a lot  of  land 
which  was  intended  to  be  con- 
veyed to  the  Crown  for  the  pur- 
pose of  the  erection  of  Govern- 
ment buildings,  in  lieu  of  another 
lot  which  the  Crown  was  to  con- 
vey to  the  village  corporation. — 
Held,  upon  the  evidence,  that  the 
respondent  had  not,  by  himself 
or  his  partner,  by  reason  of  this 
transaction,  an  interest  in  a con- 
tract with  or  on  behalf  of  the 
corporation,  within  the  meaning 
of  sec.  80  of  the  Act.  Rex  ex  rel. 
Fitzgerald  v.  Staple} or  d,  133. 


NEGLIGENCE. 

Excavation  in  Public  Lane  — 
Absence  of  Guard — Loss  of  Horse 
— Falling  into  Hole  — Findings  of 
Jury — Use  of  Lane  for  Unhitch- 


ing Horse — Reasonable  Use — Em- 
ployment of  Independent  Contrac- 
tor — Danger  to  Persons  Using 
Lane — Absence  of  Precautions  — 
Liability  of  Employer  — Contri- 
butory Negligence  — Relief  over 
against  Contractor — Provision  of 
Written  Contract  as  to  Construc- 
tion of  Barricade — Ambiguity — 
Evidence  of  Agreement  dehors  the 
Writing  — Admissibility  — Ques- 
tion for  Jury  — Finding .]  — The 
defendants  made,  for  building 
purposes,  an  excavation  adjoin- 
ing and  extending  about  two 
feet  into  a public  lane,  twelve 
feet  wide.  The  entrance  to  the 
plaintiff’s  stable  and  shed  was 
from  the  lane  and  opposite  to 
one  end  of  the  excavation.  The 
plaintiff  drove  his  horse  and 
waggon  into  the  lane,  on  a dark 
night,  and  backed  the  waggon 
into  the  shed,  and  proceeded  to 
unhitch  the  horse,  which  was 
standing  partly  in  the  shed  and 
partly  in  the  lane.  The  horse 
stepped  out  of  the  shafts  too 
far,  fell  into  the  excavation,  and 
was  killed.  In  an  action  to  re- 
cover damages  for  the  loss  of 
the  horse,  the  jury  found  that 
there  was  no  sufficient  barricade 
at  the  place  where  the  horse  fell 
in;  that  the  absence  of  a barri- 
cade was  a negligent  omission 
on  the  part  of  the  defendants; 
and  that  the  plaintiff  was  mak- 
ing the  proper  and  customary 
use  of  the  lane  with  his  horse: — 
Held,  that  these  findings  were 
warranted  by  the  evidence;  and 
that  the  use  which  the  plaintiff 
was  making  of  the  public  lane 
was  a reasonable  one. — Harri- 
son v.  Duke  of  Rutland,  [1893] 
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1 Q.B.  142,  Benjamin  v.  Storr 
(1874),  L.R.  9 C.P.  400,  and 
Fritz  v.  Hobson  (1889),  14  Ch.D. 
542,  followed. — The  excavation 
had  been  made  by  the  defendant 
S.  under  a contract  with  the  de- 
fendant B.,  one  of  the  provisions 
of  which  was  that  S.  should 
“form  barricade  around  excava- 
tion to  prevent  any  one  from 
falling  in;”  and  it  was  contended 
that,  the  work  of  making  the 
excavation  having  been  intrusted 
to  an  independent  contractor, 
the  defendant  B.  was  not  liable. 
— Held,  that  the  case  fell  within 
the  rule  that  an  employer  can- 
not divest  himself  of  liability 
for  negligence  by  reason  of  hav- 
ing employed  an  independent 
contractor,  where  the  work  con- 
tracted to  be  done  is  necessarily 
dangerous,  or  is  from  its  nature 
likely  to  cause  danger  to  others 
unless  precautions  are  taken  to 
prevent  such  danger.  — Held, 
also,  that  the  finding  of  the  jury 
that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in 
having  unharnessed  his . horse  in 
the  way  he  did,  and  in  close 
proximity  to  the  excavation, 
which  he  knew  was  unguarded, 
should  not,  having  regard  to  all 
the  circumstances,  be  disturbed. 
— In  answer  to  the  claim  of  the 
defendant  B.  to  relief  over 
against  the  defendant  S.,  the 
latter  asserted  that  all  that  he 
contracted  to  do  was  to  erect 
the  barricade,  and  testified  that 
he  kept  it  up  until  the  carpen- 
ters came  to  work  upon  the 
building,  and  that,  when  the  con- 
tract was  signed,  B.’s  architect 
had  stated  that  the  barricade 
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was  to  be  a temporary  one,  to 
be  replaced  by  the  carpenters 
when  they  came  to  work.  The 
jury  found  that  it  was  not  the 
duty  of  S.  to  maintain  the  barri- 
cade until  his  contract  was  com- 
pleted.— Held,  that  the  provision 
of  the  contract  as  to  the  barri- 
cade was  ambiguous;  that  the 
evidence  of  S.  was  properly 
admitted;  that  the  .question 
whether  it  had  been  agreed  be- 
tween the  two  defendants  that 
S.’s  obligation  to  maintain  the 
barricade  was  to  be  temporary, 
was  properly  left  to  the  jury; 
and  that,  upon  the  finding  of  the 
jury,  the  claim  for  relief  over 
was  properly  dismissed. — Judg- 
ment of  Denton,  Jun.  Co.  C.J., 
York,  affirmed.  McLean  v. 
Crown  Tailoring  Co.,  455. 

See  Fatal  Accidents  Act,  2 — 
Master  and  Servant — Motor 
Vehicles  Act,  1 — Parent  and 
Child — Railway,  1,  2 — Water 
and  Watercourses,  1. 


NEW  TRIAL. 

See  Libel — Motor  Vehicles 
Act,  1 — Railway,  7. 

NONFEASANCE. 

See  Highway,  1. 


NONREPAIR. 

See  Highway. 


NOTICE. 

See  Highway,  1 — Libel  — 
Parent  and  Child — Vendor 
and  Purchaser,  4. 
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NOTICE  OF  ACCIDENT. 

See  Highway. 


NOTICE  OF  ACTION. 

See  Highway. 


NUISANCE. 

See  Highway,  3. 


OBSTRUCTION. 

See  Highway. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Assessment  and  Taxes, 
3,  4 — Street  Railway. 


OPTION. 

See  Vendor  and  Purchaser, 
3,  5. 

ORDER  IN  COUNCIL. 

See  Mines  and  Minerals. 

PARENT  AND  CHILD. 

Liability  of  Parent  for  Tort  of 
Infant  Child — Assault  — Former 
Assault — Notice  to  Parent — Evi- 
dence— Finding  of  Jury — General 
Verdict — Propensity — Scienter  — 
Perverse  Finding — Effect  of  Notice 
— Negligence — Conduct  Shewing 
Approval — Rule  as  to  Animals — 
Application  to  Children.]  — At 
common  law  a parent  is  not,  be- 
cause of  his  family  relationship, 
legally  responsible  to  answer  in 
damage  for  the  torts  of  his  infant 
child. — Thibodeau  v.  Cheff  (1911), 
24  O.L.R.  214,  followed. — In 
this  case,  where  the  plaintiffs 
(father  and  infant  son)  sued  the 
father  of  a boy  who  had  kicked  | 

48 — 29  o.l.r. 


the  infant  plaintiff,  for  damages 
for  the  injury  caused,  it  was 
alleged  that  the  same  boy  had 
kicked  the  infant  plaintiff  some 
time  before,  and  that  notice  of 
this  was  given  to  the  defendant. 
The  jury  found  a general  verdict 
in  favour  of  the  plaintiffs: — 
Held,  that  the  evidence  would 
not  warrant  a finding  of  notice 
to  the  father  of  the  previous 
kicking. — Held,  also,  that,  if  the 
jury  intended  to  find  that  the  de- 
fendant had  knowledge  of  a pro- 
pensity to  kick  on  the  part  of  his 
son,  the  finding  could  not  be 
allowed  to  stand. — The  admis- 
sion of  the  defendant  that  he  at 
one  time  intended  or  was  in- 
clined to  pay  something  to  the 
plaintiff  was  not  evidence  of  such 
knowledge. — Thomas  v.  Morgan 
(1835),  2 C.M.  & R.  496,  Sayers 
v.  Walsh  (1848),  12 1.R.  L.R.  434, 
and  Mason  v.  Morgan  (1865), 
24  U.C.R.  328,  referred  to. — 
Semble,  that  questions  should 
have  been  put  to  the  jury. — The 
jury,  having  found  a general 
verdict,  might  not,  having  re- 
gard to  the  Judge’s  charge,  have 
passed  upon  the  question  of 
notice  at  all. — The  whole  finding 
of  the  jury  was  perverse  and 
against  the  charge;  and  the  fact 
that  the  trial  Judge  was  dis- 
satisfied with  it  was  of  import- 
ance in  considering  whether  it 
should  stand. — Held,  however, 
that  it  was  not  necessary  to  de- 
termine what  should  be  done  if 
the  jury  had  found  notice;  for, 
assuming  notice,  the  plaintiffs’ 
case  was  not  advanced:  there 
was  nothing  to  shew  any  know- 
ledge, and  therefore  any  approv- 
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al,  of  a line  of  conduct  on  the 
part  of  the  son;  and  there  was 
nothing  upon  which  a finding 
of  negligence  could  be  based.— 
When  negligence  is  alleged  as  the 
cause  of  an  injury,  it  must  be 
proved  that,  had  the  negligence 
not  occurred,  the  injury  would 
not  have  been  sustained.  In  this 
case,  if  the  father  had  had  notice, 
he  could  have  done  nothing 
more  than  rebuke  and  admonish 
the  child. — The  rule  as  to  ani- 
mals— “a  dog  is  entitled  to  his 
first  bite” — is  not  applicable  to 
children. — Judgment  of  Boyd, 
C.,  in  favour  of  the  plaintiffs, 
upon  the  verdict  of  the  jury,  set 
aside,  and  action  dismissed. 
Corby  v.  Foster,  83. 

See  Fatal  Accidents  Act — 
Infant. 


PARTIES. 

See  Crown  — Vendor  and 
Purchaser,  4 — Will,  3. 

PARTNERSHIP. 

See  Libel. 

PASSENGER. 

See  Railway,  3,  8. 

PASSING-OFF. 

See  Trade-Name. 


PATENT  FOR  LAND. 

See  Crown. 

PAYMENT. 

See  Banks  and  Banking. 

PAYMENT  INTO  COURT. 

See  Insurance,  3. 


PLANS. 

See  Crown. 


PLEADING. 

See  Crown — Libel. 


PLEDGE. 

See  Company,  2. 

POISON. 

See  Criminal  Law,  3. 

POLICE  MAGISTRATE. 

See  Liquor  License  Act,  2. 

PRACTICE. 

See  Assessment  and  Taxes,  5 
— Costs — Libel — Solicitor  — 
Vendor  and  Purchaser,  4. 


PRECATORY  TRUST. 

See  Will,  1. 

PREFERENCES. 

See  Assignments  and  Prefer- 
ences. 

PRESUMPTION. 

See  Water  and  Water- 
courses, 2. 

PRINCIPAL  AND  AGENT. 

1.  Agent’s  Commission  on  Sale 
of  Land — Commission-agreement 
— Commission  to  be  Paid  out  of 
Purchase-money  — Sale  Falling 
through  without  Fault  of  Vendor 
— Forfeiture  of  Purchaser’s  De- 
posit— Claim  of  Agent  to  Retain, 
for  Commission.]  — Where  the 
only  agreement  for  payment  of 
an  agent’s  commission  on  a sale 
of  land  for  his  principal  contains 
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the  term  that  it  is  to  be  paid  out 
of  the  purchase-money,  the  agent 
cannot  recover  if  the  sale  falls 
through  without  the  fault  of  his 
employer,  and  the  only  money 
the  employer  or  agent  receives 
on  the  purchase  is  the  deposit, 
which  falls  to  be  forfeited. — The 
deposit  is  a guarantee  that  the 
contract  shall  be  performed.  If 
the  sale  goes  on,  it  goes  in  part 
payment  of  the  purchase-money 
for  which  it  is  deposited.  In  the 
event  of  the  purchaser  making 
default,  the  money  is  to  be  for- 
feited.— Review  of  the  author- 
ities.— Howe  v.  Smith  (1884),  27 
Ch.D.  89,  specially  referred  to. 
Fletcher  v.  Campbell,  501. 

2.  Sale  of  Mining  Property — 
Secret  Commission  — Enhanced 
Price — Fraud — Right  of  Purchas- 
ers to  Recover  from  Vendors  Addi- 
tional Sum  Paid — Assignment  of 
Claim  for  Commission — Rights  of 
Principals  or  Assignees  of  Agents 
of  Vendors  — Interpleader.]  — 
When  the  purchase-money  of  a 
property  is  increased  by  a sum 
which,  without  the  knowledge 
of  the  purchaser,  is  to  be  paid 
to  the  purchaser’s  agent,  it  is  a 
bribe,  and,  as  such,  can  be,  if 
quantified,  recovered  back  by  the 
purchaser  either  from  his  agent 
who  was  bribed  or  from  the 
vendor  and  agent  jointly  and 
severally. — Grant  v.  Gold  Ex- 
ploration and  Development  Syn- 
dicate, [1900]  1 Q.B.  233,  fol- 
lowed.— The  owners  of  a mining 
property  promised  to  pay  M.  a 
commission  of  $25,000,  should 
M.  sell  the  property  for  them  at 
the  price  of  $500,000.  M.  and 


his  associates  J.  and  E. — E. 
being  the  private  secretary  of  one 
of  the  plaintiffs — planned  to  sell 
the  property  to  the  plaintiffs; 
and,  having  this  in  view,  M. 
asked  the  owners  to  pay  a larger 
commission  than  $25,000,  which 
they  refused  to  do;  but  they 
made  an  agreement  with  M.,  by 
which  he  was  to  be  at  liberty  to 
sell  to  the  plaintiffs  for  $550,000, 
and  was  to  be  paid  the  original 
$25,000  commission  and  also 
the  additional  $50,000.  E.  repre- 
sented to  the  plaintiffs,  to  the 
knowledge  of  M.  and  J.  and  with 
their  consent,  that  the  actual 
purchase-price  was  $550,000;  and 
the  plaintiffs  bought  at  that 
figure  and  paid  over  the  money, 
without  notice  or  knowledge  of 
the  arrangement  between  the 
vendors  and  M.,  J.,  and  E.  After 
the  making  of  the  agreement  for 
sale,  M.  notified  the  vendors  that 
he  had  transferred  his  claim  to 
the  commission  to  E.  The 
vendors  paid  the  $25,000  com- 
mission, and  were  ready  to  pay 
the  $50,000,  when  the  plaintiffs, 
who  had  become  aware  of  the 
real  transaction,  demanded  the 
$50,000  from  the  vendors,  assert- 
ing that  they  had  been  defrauded 
of  that  amount  by  M.,  J.,  and  E. 
The  defendants  C.  et  at.  also 
claimed  the  $50,000  from  the 
vendors,  on  the  ground  that  the 
sale  had  been  negotiated  by 
their  (the  claimants’)  represent- 
ative. The  vendors  paid  the 
$50,000  into  Court,  and  an  issue 
was  directed,  tried,  and  found 
in  favour  of  the  plaintiffs  as 
against  C.  et  al.  and  M.,  J.,  and 
E. : — Held,  upon  appeal  by  C. 
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et  al.,  that  the  plaintiffs  were  en- 
titled to  receive  the  $50,000  from 
the  vendors;  the  appellants  could 
not  claim  it  free  from  the  dis- 
ability which  attached  to  any 
right  or  title  of  the  agents  M., 
J.,  and  E.;  the  appellants’  right 
could  not  be  put  higher  than  as 
principals  or  assignees  of  M.; 
and  no  claims  based  on  the  con- 
tract or  dependent  on  its  validity 
could  defeat  the  purchasers’ 
(plaintiffs’)  right,  which  arose 
from  the  infirmity  of  the  contract 
itself.  Peacock  v.  Crane,  282. 

See  Broker — Executors,  3 — 
Vendor  and  Purchaser,  2,  3,  6. 


PROCURING. 

See  Criminal  Law,  1. 

PROPERTY  PASSING. 

See  Sale  of  Goods. 


PUBLIC  AUTHORITIES 
PROTECTION  ACT. 

See  Highway,  1. 

PUBLIC  UTILITIES  ACT. 

See  Highway,  1. 

RAILWAY. 

1.  Animal  Killed  on  Track — 
Finding  of  Fact  of  Trial  Judge — 
Reversal  by  Appellate  Court — 
Railway  Act,  R.S.C.  1906,  ch.  37, 
see.  294  (4)  (9  & 10  Edw . VII. 
ch.  50,  sec.  8) — Animal  Pasturing 
on  Owner’s  Land  Adjoining  Track 
— Neglect  by  Railway  Company  of 
Duty  to  Fence — “At  Large ” — 
Negligence  of  Owner.] — The  plain- 
tiff’s claim  was  for  damages  for 
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loss  of  a horse  which  got  from 
his  land  upon  the  defendant’s 
tracks,  the  defendants  not  having 
put  up  a fence  between  that  land 
and  their  right  of  way,  and  was 
so  injured  that  it  had  to  be  de- 
stroyed:— Held,  upon  the  evi- 
dence, reversing  the  finding  of 
fact  ojf  the  trial  Judge,  that  the 
injury  was  caused  by  a train  of 
the  defendants. — Beal  v.  Michi- 
gan Central  R.R.  Co.  (1909),  19 
O.L.R.  502,  referred  to  as  author- 
ity for  the  reversal  by  an  appel- 
late Court  of  the  decision  of  the 
trial  tribunal.—  Held,  also,  that 
the  horse,  when  on  the  plaintiff’s 
land,  was  not  “at  large,”  within 
the  meaning  of  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  sec.  294  (4), 
as  enacted  by  9 & 10  Edw.  VII. 
ch.  50,  sec.  8;  the  plaintiff  was 
guilty  of  no  negligence  in  allow- 
ing the  horse  to  pasture  upon  his 
own  land;  and  it  was  the  duty 
1 of  the  defendants  to  maintain 
* a fence  between  that  land  and 
the  right  of  way. — McLeod  v. 
Canadian  Northern  R.W.  Co. 
(1908),  18  O.L.R.  616,  9 Can. 
Ry.  Cas.  39,  referred  to  with 
approval. — Judgment  of  the  Dis- 
trict Court  of  the  District  of 
Thunder  Bay  reversed.  Palo  v. 
Canadian  Northern  R.W.  Co., 
413. 

2.  Carriage  of  Goods — Sale  of, 
to  Pay  Charges — Railway  Act  of 
Canada,  secs.  345,  346 — Employ- 
ment of  Auctioneers — Conversion 
— Negligence — Liability  of  Rail- 
way Company — Bill  of  Lading — 
Exceptions  — Application,  where 
Transit  Ended — Warehouseman 
or  Bailee — “At  Owner’s  Risk” — 


XXIX.] 


INDEX. 


713 


Responsibility  of  Bailee — Acts  of 
Agents — Independent  Contractors 
— Statutory  Authority  of  Com- 
pany to  Sell — Lien  by  Virtue  of 
Bill  of  Lading.] — Goods  which 
the  defendant  company  had  car- 
ried for  the  plaintiff,  having  been 
in  the  company’s  possession  for 
a long  time,  were  handed  over  by 
the  company  to  the  third  parties, 
auctioneers,  to  be  sold  to  pay  the 
company’s  charges.  The  auc- 
tioneers sold  a part  of  the  goods, 
which,  according  to  their  state- 
ment, realised  less  than  the 
amount  of  the  charges.  Some 
of  the  goods  were  delivered  by 
the  auctioneers  to  the  plaintiff. 
The  plaintiff  alleged  improper 
accounting  and  conversion,  and 
claimed  from  the  company  a 
proper  account  of  the  goods  sold 
and  the  value  of  the  goods  con- 
verted, or  damages  for  the  con- 
version:— Held,  that  the  com- 
pany was  not  relieved  from  lia- 
bility by  exceptions  in  the  bill 
of  lading.  The  consignee  was 
bound  to  take  the  goods  away 
within  twenty-four  hours  after 
arrival,  and  her  refusal  or  neg- 
lect to  receive  the  goods  put  an 
end  to  the  transit.  The  pur- 
pose of  the  bill  of  lading  is  sat- 
isfied when  the  transit  is  com- 
plete, except  as  to  any  rights  of 
lien,  or  absolution  from  claims 
not  promptly  made.  The  con- 
ditions do  not  apply  after  the 
carriage  is  accomplished  and 
the  carrier  has  become  a ware- 
houseman or  involuntary  bailee, 
with  the  right  to  realise  under 
secs.  345  and  346  of  the  Railway 
Act  of  Canada,  R.S.C.  1906, 
ch.  37. — Grand  Trunk  R.W.  Co. 


v.  Frankel  (1903),  33  S.C.R.  115, 
followed. — Mayer  v.  Grand  Trunk 
R.W.  Co.  (1880),  31  C.P.  248, 
distinguished. — 2.  That,  if  the 
words  “at  the  risk  of  the  owners” 
in  sec.  345,  which  enables  the 
company  to  detain  the  goods, 
apply  during  the  period  of  sale, 
it  can  be  only  while  the  goods 
are  in  the  possession  of  the  com- 
pany. The  words  do  not  make 
the  position  different  from  that 
in  which  the  default  of  the  plain- 
tiff in  not  paying  the  tolls  and 
taking  delivery  left  the  matter. — 
3.  That  the  company  after  the 
transit  being  in  the  position  of 
an  involuntary  bailee,  its  obli- 
gation was  to  take  reasonable 
care  and  to  deliver  the  goods 
when  the  consignee  came  for 
them.  Employing  a responsible 
agent  was  not  negligence;  but 
inability  to  hand  over  the  pro- 
ceeds and  the  unsold  goods  was 
the  breach  of  a statutory  duty, 
only  to  be  excused  by  such  cir- 
cumstances as  would  absolve 
the  agent;  and  the  question  was, 
not  whether  there  was  conver- 
sion by  the  company,  but 
whether  the  company  was  liable 
for  the  acts  of  its  agents  if  those 
acts  amounted  to  such  negli- 
gence as  would  make  liable  a 
bailee,  such  as  the  company  was, 
or  would  constitute  conversion. 
“Owner’s  risk,”  in  the  circum- 
stances, implied  the  same  re- 
sponsibility as  that  of  an  in- 
voluntary bailee. — 4.  That  the 
handing  over  of  the  goods  to  an 
independent  contractor — if  an 
auctioneer  can  be  so  called — did 
not  alter  the  company’s  position. 
The  statute  authorising  the  com- 
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pany  to  sell  does  not  require  the 
employment  of  a licensed  auc- 
tioneer; the  authority  for  sale 
and  the  right  to  sell  by  auction 
are  given  in  dealing  with  matters 
obviously  necessary  to  the  carry- 
ing on  of  a railway  business,  and 
therefore  are  validly  conferred 
and  cannot  be  qualified  even  by 
Provincial  authority.  The  right 
to  sell  is  purely  statutory;  and 
the  company  is  bound  to  see 
that  no  acts  of  negligence  on  the 
part  of  its  agent  cause  damage 
to  the  owner  of  the  goods. — 
5.  That  the  plaintiff  did  not,  and 
probably  could  not,  question  the 
right  of  the  company  to  retain 
the  amount  for  which  it  had  a 
lien  by  virtue  of  the  bill  of  lad- 
ing:— Judgment  of  Lennox,  J., 
affirmed.  Swale  v.  Canadian 
Pacific  R.W.  Co.,  634. 

3.  Carriage  of  Passenger  and 
Luggage — Loss  of  Luggage — Con- 
tract— Condition  Printed  on 
Check — Limitation  of  Liability — 
Onus — Failure  to  SheHo  Assent  of 
Passenger.] — A condition  printed 
on  the  back  of  a passenger’s 
luggage  check,  to  the  effect  that 
the  railway  company  should  not 
be  liable  for  loss  of  luggage  to 
an  amount  in  excess  of  $100 
was  held,  not  to  limit  the  com- 
pany’s liability  in  respect  of  the 
loss  of  the  passenger’s  luggage 
while  in  course  of  carriage,  the 
condition  not  having  been  read 
by  or  brought  to  the  notice  of 
the  passenger,  who  regarded  the 
check  merely  as  a receipt;  the 
contract  between  the  company 
and  the  passenger  was  made,  not 
when  the  check  was  handed  to 
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her,  but  when  she  took  her  ticket 
and  so  bought  the  right  of  carri-. 
age  of  herself  and  her  luggage. — 
The  company  became  responsible 
as  a common  carrier  for  the  safe 
delivery  of  the  luggage;  the  onus 
was  upon  the  company  to  shew 
the  passenger’s  assent  to  the 
condition;  and,  this  not  being 
shewn,  the  passenger  was  en- 
titled to  recover  the  full  value  of 
the  luggage  she  had  lost. — 
Lamont  v.  Canadian  Transfer 
Co.  (1909),  19  O.L.R.  291,  con- 
sidered. Spencer  v.  Canadian 
Pacific  R.W.  Co.,  122. 

4.  Expropriation  of  Land — 
Railway  Act,  R.S.C.  1906,  ch.  37 
— Compensation  — Damages  — 
Injurious  Affection  of  Land  not 
Taken  — Award  — Appeal  from 
— Duty  of  Appellate  Court — Basis 
of  Award — Annual  Loss  by  In- 
convenience — Capitalization  — 
General  Evidence  as  to  Depre- 
ciation in  V alue— Opinions  of 
Witnesses  — Unanimity  — Doubt 
as  to  Independence  of  Testimony 
— Interest  — Provision  for,  in 
Award— Jurisdiction  of  Arbitrat- 
ors— Costs — Irrelevant  Evidence 
— Direction  for  Payment  to  Claim- 
ants— Apprehended  Claims — Secs. 
187,  210,  213,  214  of  Act.]— 
Upon  an  appeal  from  an  award 
of  arbitrators  determining  the 
compensation  to  be  paid  to  the 
owners  for  lands  taken  for  a rail- 
way and  the  damages  caused  by 
the  taking  of  the  lands  and  the 
construction,  maintenance,  and 
operation  of  the  railway,  under 
the  Dominion  Railway  Act,  R. 

S.C.  1906,  ch.  37,  the  Court  has 
to  consider  all  the  evidence 
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which  was  before  the  arbitrators 
in  order  to  ascertain  if  the  amount 
allowed  was  just.  The  Court 
is  entitled  ‘and  bound  to  come 
to  its  own  conclusion  upon  all 
the  evidence,  to  disregard  the 
reasoning  of  the  arbitrators  if 
it  does  not  agree  with  it,  or  to 
adopt  it  if  it  so  desires,  or  to 
support  the  award  on  any  ground 
sufficient  in  law,  whether  or 
not  that  ground  is  relied  on  by 
the  arbitrators,  provided  the 
Court  pays  due  regard  to  the 
award  and  findings  and  reviews 
them  as  it  would  those  of  a 
subordinate  Court. — Atlantic  and 
North-West  R. W.  Co.  v.  Wood, 
[1895]  A.C.  257,  and  James  Bay 
R.W.  Co.  v.  Armstrong,  [1909] 
A.C.  624,  followed. — In  this  case 
the  award  of  $3,328,  as  compen- 
sation and  damages  for  land 
taken  and  severance  of  a farm, 
was  based  upon  exact  figures— 
$151.85  estimated  annual  loss  by 
inconvenience,  etc.,  “capitalized 
at  five  per  cent.,  $3,037,”  which 
total,  added  to  the  value  of  the 
land  taken,  $216,  and  the  cost  of 
a bridge  across  a watercourse 
south  of  the  railway,  $75,  made 
up  the  amount  of  $3,328.  The 
arbitrators,  in  a memorandum 
added  to  these  figures,  said  that 
there  was  ample  evidence  to 
support  a finding  of  $4,000  in 
favour  of  the  land-owners: — 
Semble,  that  the  award  could 
not  be  supported  upon  the  figures 
given  by  the  arbitrators.  The 
elements  represented  by  these 
figures  might  be  proper  to  be 
considered,  but  only  when  shewn 
to  reduce  the  actual  value  of  the 
land  affected. — Idaho  and  W. 


Ry.  Co.  v.  Coey  (1913),  131  Pac. 
Repr.  810,  specially  referred  to. 
— But  held,  that  the  award 
should  be  supported  upon  the 
uncontradicted  evidence  of  the 
witnesses  who  gave  their  opin- 
ions as  to  the  amount  of  depre- 
ciation suffered  by  the  farm; 
notwithstanding  that  it  seemed 
probable  that  the  views  of  these 
witnesses,  who  unanimously 
agreed  upon  $4,000  as  the 
amount  of  the  depreciation,  were 
the  result  of  communication 
among  themselves. — Held,  also, 
that  the  arbitrators  had  no  jur- 
isdiction to  give  interest  as  part 
of  their  award,  and  the  pro- 
vision therefor  should  be  struck 
out  of  the  award. — Held,  also, 
that  in  taxing  the  costs  regard 
should  be  had  to  the  fact  that 
evidence  given  of  settlements 
with  other  persons,  for  parts  of 
other  farms  taken,  was  not  rele- 
vant; and,  although  the  railway 
company  first  introduced  it,  that 
did  not  give  the  opponent  a right 
to  reply  in  kind. — Rex  v.  Cargill, 
[1913]  2 K.B.  271,  followed.— 
Semble,  that  the  direction  in  the 
award  for  payment  to  the  life- 
tenant  and  remaindermen,  if 
improper,  could  not  override  the 
provisions  of  the  Railway  Act 
enabling  the  company  to  protect 
itself  against  apprehended  claims : 
secs.  187,  210,  213,  214.  Re 
Ketcheson  and  Canadian  North- 
ern Ontario  R.W.  Co.,  339. 

5.  Expropriation  of  Half  Inter- 
est in  Land  — Compensation  — - 
Award — Value  of  Land  — 
Evidence — Price  at  which  Other 
Half  Interest  Previously  Sold — 
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Market  Value — Evidence  of  Sales 
of  Neighbouring  Properties  — 
Admissibility  — Limitations  — 
Information  as  to  Sales  — Hear- 
say Testimony  — Compulsory 
Taking — Addition  of  Percentage 
to  True  Value  — Interest  — Pro- 
vision for,  in  Award  — Appeal 
— Reduction  of  Sum  Awarded.] — 
The  compensation  for  an  un- 
divided half  interest  in  a block 
of  land  in  a city  taken  for  a rail- 
way, under  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  fixed  by 
arbitrators  upon  a valuation  of 
$368.50  per  foot  frontage,  was 
reduced  on  appeal  to  a sum  based 
upon  a valuation  of  $335  per 
foot  frontage. — It  was  held,  that 
the  price  at  which  the  other  half 
interest  was  sold  to  the  railway 
company,  about  sixteen  months 
before  the  compulsory  taking  of 
the  half  interest  now  in  question, 
was  not  the  only  relevant  fact, 
though  it  was  evidence  to  estab- 
lish a market  value,  under  Dodge 
v.  The  King  (1906),  38  S.C.R. 
149. — Evidence  of  sales  of  simi- 
lar and  near-by  properties  was 
held,  admissible,  provided  that 
it  possessed  the  following  ele- 
ments: substantial  similarity  in 
the  conditions  regarding  the 
property;  proximity  of  situation; 
and,  where  possible,  a likeness  in 
use  or  in  potentiality;  and  the 
sales  should  be  recent  and  under 
reasonably  like  terms. — Review 
of  the  authorities. — In  the  case 
in  hand,  it  was  considered  that 
only  one  of  the  sales  of  which 
evidence  was  given  afforded  a 
safe  basis  of  value.  The  others 
were  not  shewn  to  come  within 
the  limitations  stated,  and  simil- 
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arity  of  conditions  was  not 
proved. — The  question  of  the 
admissibility  of  the  testimony  of 
witnesses  based  merely  on  in- 
formation about  reported  sales 
and  transactions,  without  any 
first-hand  knowledge,  was  not 
considered. — Quoere,  as  to  the 
authority  for  the  alleged  practice 
of  awarding  a ten  per  cent,  ad- 
dition to  the  amount  at  which 
lands  compulsorily  taken  are 
valued. — A direction  for  pay- 
ment of  interest  was  stricken  out 
of  the  award. — Re  Ketcheson  and 
Canadian  Northern  Ontario  R.W. 
Co.  (1913),  29  O.L.R.  339,  ante 
No.  4,  followed.  Re  National 
Trust  Co.  and  Canadian  Pacific 
R.W.  Co.,  462. 

6.  Expropriation  of  Land — 
Arbitration  and  Award — Strip  of 
Land  Used  for  Access  to  Highway 
from  Residence — Taking  by  Com- 
pany for  Right  of  Way — Injurious 
Affection  of  Remaining  Land — 
Evidence  of  Value — Sale-prices  of 
the  Same  and  Neighbouring  Lands 
— Opinion  Evidence — Way  Used 
as  Highway — Possibility  of  Clos- 
ing— Situation  Created  by  Rail- 
way Previously  Constructed — In- 
terference with  Access — Area  Af- 
fected— Extent  of  Depreciation — 
Compensation  for  Smoke,  Noise, 
and  Vibration — Extent  of — Title 
to  Strip — Will — Res  Judicata  — 
Appeal  from  Award — Increase  of 
Amount  Awarded.] — Arbitrators 
appointed  to  fix  the  compensa- 
tion to  be  paid  by  the  above- 
named  railway  company  to  the 
claimants  for  certain  lands  taken 
by  the  company,  pursuant  to  the 
Railway  Act  of  Canada,  R.S.C. 


XXIX.] 


INDEX. 


717 


1006,  ch.  37,  awarded  for  lands 
of  the  claimant  H.  injuriously 
affected  by  the  construction  and 
operation  of  the  railway  and  all 
other  damages  the  sum  of  $950, 
and  for  the  land  taken,  the 
property  of  both  claimants,  the 
sum  of  $60,  to  be  paid  by  the 
company.  The  land  taken  was 
part  of  lot  16,  formerly  owned 
by  the  father  of  the  two  claim- 
ants. It  was  near  a large  city 
and  was  considered  to  be  avail- 
able for  subdivision  as  residential 
property.  In  1852,  a right  of 
way  over  the  front  portion  of  the 
lot  was  acquired  by  the  P.  and 

B.  railway  company.  In  the 
exercise  of  their  rights  under  an 
agreement  between  the  then 
owner  of  the  lot  and  that  com- 
pany, the  owner  and  his  succes- 
sors made  use  of  a strip  of  land 
15  feet  in  width,  lying  im- 
mediately to  the  north  of  the 
adjoining  lot  (17)  on  the  south, 
and  extending  from  the  land 
appurtenant  to  the  residence 
down  to  a road,  as  a means  of 
egress  and  access,  this  strip 
crossing  in  its  course  the  right  of 
way  of  the  P.  and  B.  company, 
whose  rights  were  subsequently 
acquired  by  the  C.P.  railway 
company;  and  the  latter  com- 
pany controlled  and  to  a limited 
extent  operated  the  railway  at 
the  time  of  the  construction  of 
the  C.N.O.  railway.  In  1892, 
the  owners  of  lot  17  laid  out  B. 
avenue,  25  feet  in  width,  lying 
adjacent  to  the  northerly  boun- 
dary of  lot  17,  and  extending 
from  the  road  mentioned  to  the 

C. P.  right  of  way  and  from  the 
■easterly  limit  of  the  right  of  way 


to  a point  beyond  the  point  at 
which  the  15-foot  strip  was  de- 
parted from  in  gaining  access  to 
the  residence  on  lot  16.  B. 
avenue  was  first  brought  into 
actual  use  as  a travelled  way  up 
to  and  over  the  C.P.  right  of 
way  in  1903,  and  had  ever  since 
been  so  used.  The  claimants' 
father  and  the  claimant  H.  made 
use  of  this  avenue  in  conjunction, 
to  some  slight  extent,  with  the 
15-foot  strip.  In  1906,  the  claim- 
ants' father  died,  and  by  his  will 
left  to  the  claimant  H.  the 
portion  of  lot  16  lying  to  the  east 
of  the  C.P.  right  of  way,  about 
163  acres,  and  to  the  other  claim- 
ant the  portion  lying  to  the  west 
of  the  right  of  way,  reserving  the 
15-foot  strip  as  a public  highway, 
and  he  appointed  his  two  sons 
(the  claimants)  his  executors  and 
made  them  his  residuary  de- 
visees. In  1910,  the  claimant  H. 
gave  to  one  R.  an  option  to 
purchase  all  his  (H.'s)  interest 
n t he  part  of  the  lot  owned  by 
him,  except  13  acres  occupied 
with  the  residence,  at  a price  of 
approximately  $860  per  acre. 
After  that,  the  C.N.O.  company 
acquired  from  the  other  claimant 
a right  of  way  across  his  portion 
of  lot  16,  90  feet  wide,  for  $1,425 
per  acre,  which  included  damages 
to  the  remainder  of  his  land. 
The  C.N.O.  company  undertook 
to  cross  the  15-foot  strip  without 
recognising  the  ownership  of  the 
claimants,  and  this  led  to  the 
action  of  Canadian  Northern  R. 
W.  Co.  v.  Billings  (1912),  3 
O.W.N.  1504;  in  which  it  was 
determined  that  the  15-foot  strip 
had  not  been  dedicated  as  or 
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otherwise  become  a public  high- 
way. In  July,  1912,  the  C.N.O. 
company  gave  notice  of  their  in- 
tention to  expropriate  that  por- 
tion of  the  15-foot  strip,  90  feet 
by  15  inches  in  extent,  which 
they  had  sought  to  enter  upon; 
and  this  was  the  taking  upon 
which  the  award  was  based: — 
Held , upon  appeal  by  the  claim- 
ant H.,  that  the  price  paid  by 
the  C.N.O.  company  to  the  other 
claimant  of  $1,425  per  acre  for 
lands  contiguous  to  the  C.P. 
railway  was  a direct  piece  of 
evidence  as  to  value;  and  the 
price  named  in  the  option  to  R. 
also  indicated  the  market  value 
in  1910. — Dodge  v.  The  King 
(1906),  38  S.C.R.  149,  followed. 
— Discussion  of  the  value  of  the 
opinion  evidence  of  expert  wit- 
nesses.— -(2)  That,  as  the  whole 
15  feet  had  been  taken,  whatever 
use  the  whole  could  be  put  to, 
or  was  available,  and  not  only 
the  use  of  the  part  customarily 
used  in  connection  with  the  resi- 
dence, should  be  considered  in 
awarding  compensation.  It  gave 
an  additional  market  value  to 
the  whole  property,  or  the  part 
served  by  it. — (3)  That  it  could 
not  be  finally  determined  upon 
the  evidence  whether  B.  avenue 
was  or  was  not  a public  highway. 
There  was  a strong  probability 
that  that  avenue  could  not  be 
closed  by  the  C.P.  railway;  that 
probability  was  properly  taken 
into  consideration  by  the  arbi- 
trators; and  so  should  the  possi- 
bility that  it  might  be  closed  be 
a factor  in  their  consideration  of 
the  appellant’s  claim  for  dam- 
ages.— Re  Gibson  and  City  of 
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Toronto  (1913),  28  O.L.R.  20, 
followed. — (4)  That,  even  if  B. 
avenue  was  a public  highway,  its 
use  could  not  be  as  advantageous 
as  if  the  15-foot  strip  were  added 
to  it  and  used  with  it;  and  the 
expropriation  of  the  strip  de- 
prived the  appellant  of  a valu- 
able right. — (5)  That  the  coming 
of  the  first  railway  created  a 
situation  upon  which  the  advent 
of  the  second  railway  operated. 
The  locality  had  adjusted  itself 
to  the  consequences  of  the  first 
invasion;  and  the  owner  of  the 
property  was  entitled  to  other 
and  different  damages  in  the 
present  arbitration. — (6)  That 
the  case  should  be  dealt  with 
upon  the  footing  that  the  inter- 
ference with  access  affected,  not 
only  the  13  acres  upon  which  the 
residence  stood,  but  a larger 
area,  including  the  13  acres, 
properly  estimated  at  25  acres; 
and  the  value  of  these  25  acres 
should  be  taken  at  $1,200  per 
acre,  and  the  depreciation  as  25 
per  cent. — (7)  That  compensa- 
tion for  smoke,  noise,  and  vibra- 
tion should  be  allowed  as  affect- 
ing that  part  of  the  lands  lying 
in  reasonable  proximity  to  the 
railway  (estimated  at  12V£  acres) 
while  any  part  of  a train  is 
passing  over  the  strip. — (8)  That 
the  amount  allowed  by  the  arbi- 
trators for  injurious  affection 
should,  therefore,  be  increased 
to  $8,750. — (9)  That  the  arbi- 
trators had  properly  declined  to 
go  into  the  question  of  title  as 
between  the  appellant  and  R. — 
(10)  That  the  Court  was  not 
bound  to  pronounce  upon  the 
effect  of  the  will  of  the  claimants’ 
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father,  dealing  with  the  15-foot 
strip,  nor  the  position  of  the 
claimants  with  regard  thereto. 
The  notice  of  expropriation  dealt 
with  the  15-foot  strip  as  private 
property,  and  it  was  in  fact  res 
judicata  as  between  the  parties 
by  the  judgment  in  Canadian 
Northern  R.W.  Co.  v.  Billings , 
3 O.W.N.  1504.  Re  Billings  and 
Canadian  Northern  Ontario  R.W. 
Co.,  608. 

7.  Level  Highway  Crossing  — 
Injury  to  Person  Using — Exces- 
sive Speed  of  Train — Previous 
Accident — “ Moving  Train  Caus- 
ing Bodily  Injury”— Railway  Act , 
R.S.C . 1906,  ch.  37,  sec.  4 (8  & 9 
Edw.  VII.  ch.  32,  sec.  13) — Con- 
struction of — Impact — Knowledge 
of  Railway  Company — Ruling  of 
Trial  Judge  — Train  Moving 
through  Thickly  Peopled  Portion 
of  Village — Rate  of  Speed — Pro- 
tection— Charge  to  Jury — Misdi- 
rection — Absence  of  Statutory 
Warning — Finding  of  Jury — New 
Trial.] — Sub-section  4 of  sec. 
275  of  the  Railway  Act,  R.S.C. 
1906,  ch.  37,  added  by  8 & 9 
Edw.  VII.  ch.  32,  sec.  13,  pro- 
hibits a greater  speed  than  ten 
miles  an  hour  over  any  level 
highway  crossing  (irrespective 
of  local  conditions  or  population) 
“if  at  such  crossing  an  accident 
has  happened  subsequent  to  the 
1st  day  of  January,  1900,  by  a 
moving  train  causing  bodily  in- 
jury or  death  to  a person  using 
such  crossing,  unless  and  until 
such  crossing  is  protected  to  the 
satisfaction  of  the  Board ;”  and 
also  prohibits  a greater  speed 
than  ten  miles  an  hour  where  the 


Board’s  order  providing  pro- 
tection for  the  safety  and  con- 
venience of  the  public  has  not 
been  complied  with:  — Held 
(Meredith,  C.J.O.,  dissenting), 
that  this  sub-section  should  not 
be  construed  so  as  to  include 
accidents  other  than  those  where 
knowledge  on  the  part  of  the 
railway  company  is  obvious  or 
reasonably  probable,  and  where 
physical  impact  by  a moving 
train  causes  bodily  injury. — 
The  plaintiff,  who  was  injured 
at  a crossing  by  a train  travelling 
at  a greater  speed  than  ten  miles 
an  hour,  and  brought  this  action 
for  damages  for  his  injury, 
proved  that  a previous  accident 
had  happened  at  the  same  cross- 
ing by  a horse  running  away  after 
it  had  crossed  in  front  of  a mov- 
ing train,  throwing  the  driver 
out,  to  his  bodily  injury,  but 
the  evidence  shewed  that  the 
railway  company  had  no  notice 
of  the  accident;  and  the  jury  so 
found. — Held , that  there  was  no 
evidence  to  go  to  the  jury  of  an 
accident  such  as  the  sub-section 
mentions  having  happened;  and 
it  was  the  province  of  the  trial 
Judge  to  rule  whether  the  words 
of  the  sub-section  included  such 
an  accident  as  was  proved. — 
The  trial  Judge  instructed  the 
jury  that  trains  should  not  be 
run  through  a thickly  settled 
portion  of  a town  or  village  at 
more  than  ten  miles  an  hour, 
and  that  if  the  train  by  which 
the  plaintiff  was  injured  was 
running  faster  than  ten  miles 
an  hour  through  a thickly  settled 
portion  of  the  village,  the  railway 
company  were  guilty  of  negli- 
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gence.  This  instruction  was  not 
limited  or  modified  in  any  way, 
and  was  objected  to.  The  jury 
found  that  the  company’s  neg- 
ligence consisted  of  “ excessive 
speed  through  thickly  populated 
districts;”  and  added  that  they 
believed  the  bell  was  not  ringing 
continuously. — Held , that  the  di- 
rection to  the  jury  was  wrong  in 
not  qualifying  the  statement  by 
the  exception  contained  in  sec. 
275,  as  to  protection,  and  was 
not  warranted  by  the  Railway 
Act. — Grand  Trunk  R.W.  Co.  v, 
McKay  (1903),  34  S.C.R.  81, 
followed. — Held , therefore,  that 
the  jury’s  finding  of  excessive 
speed  could  not  stand. — Held , 
also,  having  regard  to  the  evi- 
dence and  the  charge,  that  the 
finding  that  the  bell  was  not 
ringing  continuously  was  am- 
biguous.— A new  trial  was  order- 
ed. Bell  v.  Grand  Trunk  R.W. 
Co.,  247. 

8.  Passenger  — Delivery  of 
Ticket  to  Conductor — “Hat-check” 
—Failure  to  Produce — Expulsion 
from  Train — Railway  Act  of  Can- 
ada, 1903,  sec.  217 — By-law  of 
Company.] — The  plaintiff  , a pas- 
senger on  a train  of  the  defend- 
ant company,  having  paid  his 
fare  by  the  purchase  of  a ticket,  ^ 
and  given  up  the  ticket  to  the 
conductor  of  the  train,  was 
given  a “ hat-check”  in  lieu 
thereof,  and,  when  asked  for  it, 
did  not  produce  it,  and  was  put 
off  the  train  by  the  conductor : — 
Held,  that  the  non-production  of 
the  “hat-check”  was  not  a re- 
fusal of  the  plaintiff  to  pay  his 
fare,  within  the  meaning  of  sec. 


217  of  the  Railway  Act  of  Can- 
ada, 3 Edw.  VII.  ch.  58;  and  he 
was  entitled  to  recover  damages 
for  his  expulsion. — Held,  also, 
that  the  by-laws  of  the  company 
did  not  extend  the  company’s 
right  beyond  that  which  it  pos- 
sessed under  sec.  217. — Grand 
Trunk  R.W.  Co.  v.  Beaver  (1894), 
22  S.C.R.  498,  distinguished. — 
Butler  v.  Manchester  Sheffield 
and  Lincolnshire  R.W . Co.  (1888), 
21  Q.B.D.  207,  followed.  Haines 
v.  Grand  Trunk  R.W.  Co.,  558. 

See  Master  and  Servant — 
Street  Railway. 


RATIFICATION. 

See  Executors,  2 — Vendor 
and  Purchaser,  2. 


REDEMPTION. 

See  Banks  and  Banking. 


REGISTRY  LAWS. 

See  Banks  and  Banking — 
Executors,  1 — Vendor  and 
Purchaser,  4. 


RELIEF  AGAINST  FOR- 
FEITURE. 

See  Vendor  and  Purchaser, 


RELIGIOUS  BELIEF. 

See  Infant. 


REPAIR  OF  HIGHWAYS. 

See  Street  Railway. 


RES  JUDICATA. 

See  Railway,  6 — Will,  3. 
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RESCISSION. 

See  Vendor  and  Purchaser. 


RETRACTATION. 

See  Libel. 


RIPARIAN  RIGHTS. 

See  Water  and  Water- 
courses, 2. 


RIVERS  AND  STREAMS. 

See  Water  and  Water- 
courses. 


RULES. 

Con.  Rule  461.] — See  Assess- 
ment and  Taxes.  5. 

Rule  134  (1913).] — See  Vendor 
and  Purchaser,  4. 


SALE  OF  GOODS. 

Wheat  in  Elevator — Payment  of 
Purchase-price — Wheat  Sold  not 
Separated — Damage  by  Fire  in 
Elevator — Property  Passing — In- 
tention— Contract — “ Track  Owen 
Sound ” — Payment  of  Elevator 
Charges  — Notice  to  Bailee  — 
Course  of  Dealing — Wheat  Held 
at  Risk  of  Purchaser — Transac- 
tions after  Fire — Salvage  Sale  by 
Insurance  Companies — Purchase 
by  Vendors — Conversion — Dam- 
ages.]— The  plaintiff  had  ordered 
from  the  defendants  4,000  bus- 
hels of  wheat,  and  had  paid 
therefor  and  obtained  from  the 
defendants  orders  for  the  4,000 
bushels  upon  the  agent  in  charge 
of  a railway  elevator,  at  Owen 
Sound,  where  the  defendants 
had  20,000  bushels  stored,  but 


had  received  only  1,000  of  the 
4,000  bushels,  and  still  held  the 
orders,  when  a fire  occurred 
which  damaged  all  the  wheat  in 
the  elevator.  In  the  invoices 
the  sale  was  stated  to  be  “track 
Owen  Sound.”  The  plaintiff  held 
the  orders  and  allowed  the 
grain  to  remain  in  the  elevator 
to  suit  his  own  convenience. 
At  the  time  of  the  fire  no  specific 
grain  had  been  physically  sepa- 
rated and  appropriated  to  the 
plaintiff,  but  short  of  that  every- 
thing in  the  way  of  appropria- 
tion by  intention  had  been  done. 
The  defendants  had  marked  the 
4,000  bushels  out  of  their  books 
and  had  ceased  to  insure  that 
quantity.  They  had  allowed  as 
a deduction  from  the  purchase- 
price  the  elevator  charges  upon 
the  4,000  bushels.  All  that  was 
done  accorded  with  the  course 
of  dealing  between  the  parties 
in  previous  transactions.  The 
agent  of  the  railway  company 
in  charge  of  the  elevator  was 
aware  of  the  various  trans- 
actions between  the  plaintiff  and 
defendants,  and  vas  ready  to 
honour  the  orders  by  delivery  of 
the  wheat  to  the  plaintiff : — 
Held,  that  the  property  had 
passed  to  the  plaintiff  before  the 
fire. — Review  of  the  authori- 
ties.— Held,  also,  that,  even  if  the 
property  in  the  wheat  was  still 
in  the  defendants  at  the  time  of 
the  fire,  the  risk  was  the  plain- 
tiff’s; for  the  defendants  intended 
to  divest  themselves  of  all  do- 
minion over  the  wheat,  leaving 
it  for  the  plaintiff  to  demand  it 
from  the  agent  when  he  wanted 
it;  and,  if  the  risk  was  the  de- 
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fendants’  because  the  property 
had  not  passed,  it  would  subject 
them  to  a liability,  the  duration 
and  extent  of  which  could  be 
determined  only  by  the  length 
of  time  which  the  plaintiff  took 
before  he  required  delivery,  and 
by  the  fluctuation  of  price  dur- 
ing that  period. — Martineau  v. 
Kitching  (1872),  L.R.  7 Q.B. 
436,  and  Pew  v.  Lawrence  (1877), 
27  C.P.  402,  followed.— After 
the  fire,  the  plaintiff  demanded 
his  wheat,  the  20,000  bushels 
being  damaged  only.  Both  the 
elevator  man  and  the  defendants 
refused,  the  latter  alleging  that 
they  had  bought  the  wheat  at 
the  sale  of  the  salvage  by  the 
insurance  companies.  The  ap- 
praisal of  the  loss  had  been  made 
on  the  assumption  that  the  de- 
fendants alone  were  interested 
in  all  the  wheat.  The  plaintiff 
did  not  assent  to  the  proceedings 
to  adjust  the  loss,  was  not 
notified,  and  was  not  a party 
to  the  sale: — Held , that  the  sale 
vested  no  title  to  the  plaintiff’s 
wheat  in  the  defendants;  the 
plaintiff  was  not  bound  by  the 
result;  and  the  defendants  were 
liable  to  the  plaintiff  in  damages 
for  the  conversion.— Judgment 
of  Sutherland,  J.,  reversed. 
Inglis  v.  James  Richardson  & 
Sons  Limited , 229. 

See  Costs,  1 — Motor  Ve- 
hicles Act,  2 — Railway,  2. 


SALE  OF  LAND. 

See  Executors,  3 — Princi- 
pal and  Agent,  1 — Vendor  and 
Purchaser. 


SALE  OF  MINING 
PROPERTY. 

See  Principal  and  Agent,  2 — 
Vendor  and  Purchaser,  6. 


SALVAGE. 

See  Assignments  and  Prefer- 
ences, 1. 


SALVAGE  SALE. 

See  Sale  of  Goods. 


SCALE  OF  COSTS. 

See  Costs,  2. 


SCHOOLS. 

High  School  Board — Sums  Re- 
quired for  Maintenance — Requisi- 
tion upon  Municipal  Council — 
High  Schools  Act,  9 Edw.  VII.  ch. 
9,  sec.  24 — Deficit  from  Previous 
Year — Bona  Fides — Unforeseen 
Expenditure — Duty  of  Council — 
Mandamus.] — A mandamus  was 
granted  requiring  a township  cor- 
poration to  levy  and  collect  its 
proportion  of  the  amount  re- 
quired by  a High  School  Board 
for  the  maintenance  of  a High 
School,  pursuant  to  a requisition 
made  by  the  Board,  under  sec. 
24  of  the  High  Schools  Act,  9 
Edw.  VII.  ch.  91,  including  the 
item  “deficit  from  last  school 
year,  $916.20,”  the  amount  re- 
quired for  the  previous  year 
having,  by  reason  of  unforeseen 
contingencies,  turned  out  to  be 
insufficient  to  meet  the  actual 
expenses  of  the  school,  and  there 
being  no  suggestion  of  mala 
fides. — Where  there  is  no  de- 
liberate intention  on  the  part  of 
the  Board  to  postpone  the  pay- 
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ment  of  debts  incurred  in  one 
year  to  the  next,  but  the  obli- 
gation arises  by  reason  of  the 
insufficient  estimate,  and  money 
has  had  to  be  borrowed  to  pay 
the  necessary  expenses  for  main- 
taining the  school,  that  money 
may  be  regarded  during  the 
next  year  as  a sum  required  for 
the  maintenance  of  the  school 
for  the  ensuing  twelve  months. — 
Re  Toronto  Public  School  Board 
and  City  of  Toronto  (1901-2), 
2 O.L.R.  727,  4 O.L.R.  468. 
distinguished. — Attorney-General 
v.  Corporation  of  Lichfield  (1848), 
17  L.J.Ch.  472,  Jones  v.  Johnson 
(1850),  5 Ex.  862,  and  Haynes  v. 
Copeland  (1868),  18  C.P.  150, 
applied  and  followed. — Semble, 
were  it  not  for  the  decision  in 
the  Toronto  case,  that  the  Legis- 
lature intended  the  Board  alone 
to  determine  the  amount  to  be 
levied,  and  that,  in  the  absence  of 
bad  faith;  the  municipal  council 
has  no  right  to  criticise  the  de- 
mands made.  Re  Athens  High 
School  Board  and  Township  of 
Rear  of  Yonge  and  E scott,  360. 


SCIENTER. 

See  Parent  and  Child. 


SCRUTINEERS. 

See  Municipal  Election 


SCRUTINY. 

See  Liquor  License  Act. 


SECRET  COMMISSION. 

See  Principal  and  Agent,  2. 


SECURITIES. 

See  Executors,  2 — Trusts 
and  Trustees. 


SERVANT. 

See  Master  and  Servant. 


SET-OFF. 

See  Broker. 


SHARES. 

See  Broker — Company — Ex- 
ecutors, 2. 


SHERIFF. 

See  Assignments  and  Pref- 
erences, 1. 

SISTERS  OF  CHARITY. 

See  Assessment  and  Taxes,  1. 


SOLICITOR. 

Bill  of  Costs,  Charges,  and  Dis- 
bursements— Solicitors  Act , sec , 
34 — Amount  for  Each  Service  not 
Stated — Action  for  Amount  of  Bill 
— Charges  for  Conveyancing — 
Taxation — Effect  of  Judgment  for 
Part  of  Bill.] — Section  34  of  the 
Solicitors  Act,  R.S.O.  1897,  ch. 
174  (now  2 Geo.  V.  ch.  28),  is  not 
complied  with  by  the  delivery  of 
a bill  of  costs,  charges,  and  dis- 
bursements, in  which  the  amount 
charged  for  each  service  is  not 
stated,  but  a lump  sum  charged; 
and  the  plaintiff  cannot  succeed 
in  an  action  for  the  amount  of  a 
bill  so  framed,  though  delivered 
more  than  one  month  before 
action.  — Wilkinson  v.  Smart 
(1875),  33  L.T.R.  573,  and  Blake 
v.  Hummell  (1884),  51  L.T.R. 
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430,  followed. — Re  R.  L.  John- 
ston (1901),  3 O.L.R.  1,  dis- 
tinguished.— Although  no  tariff 
is  provided  for  conveyancing 
charges,  a bill  containing  such 
charges  may  be  taxed. — O’Connor 
v.  Gemmill  (1899),  26  A.R.  27, 
and  Re  Solicitors  (1907),  10 

O.W.R.  951,  followed.  — The 
items  of  disbursements  being 
properly  stated  in  a bill  delivered, 
the  plaintiff  was  held,  entitled  to 
judgment  for  the  sum  thereof, 
subject  to  taxation;  but,  if  he 
accepted  that  judgment,  was  not 
entitled  to  deliver  and  tax  a 
further  bill  in  respect  of  the  ser- 
vices not  properly  itemised. — In 
re  Davy  (1865),  1 U.C.L.J.N.S. 
213,  followed.  Gould  v.  Ferguson, 
161. 

See  Costs,  2. 

SPECIFIC  PERFORMANCE. 

See  Crown  — Vendor  and 
Purchaser. 


STATED  ACCOUNT. 

See  Banks  and  Banking. 


STATUTE  OF  FRAUDS. 

See  Costs,  1 — Vendor  and 
Purchaser,  3. 

STATUTE  OF  LIMITATIONS. 

See  Trusts  and  Trustees. 

STATUTES. 

12  Viet.  ch.  108  (C.)  (Sisters  of 
Charity  at  Ottawa). 

See  Assessment  and  Taxes,  1. 

24  Viet.  ch.  116  (C.)  (Sisters  of 
Charity  at  Ottawa). 

See  Assessment  and  Taxes,  1. 

63  Viet.  ch.  24  (O.)  (Toronto  and 
Suburban  Railway). 

See  Street  Railway. 


[VOL. 

63  Viet.  ch.  140,  secs.  3,  10,  11  (O.) 
(Ottawa  Young  Men’s  Christian 
Association). 

See  Assessment  and  Taxes,  2,  3. 
R.S.O.  1897,  ch.  51,  sec.  38  (Judies 
ture  Act). 

See  Will,  3. 

R.S.O.  1897,  ch.  59,  sec.  17  (Surrogate 
Courts  Act). 

See  Will,  3. 

R.S.O.  1897,  ch.  160,  sec.  3,  sub-secs. 
2,  3 (Workmen’s  Compensation 
for  Injuries  Act.) 

See  Master  and  Servant. 

R.S.O.  1897,  ch.  174,  sec.  34  (Solicitors 
Act). 

See  Solicitor. 

R.S.O.  1897,  ch.  203,  sec.  172  (Insur- 
ance Act). 

See  Insurance,  1. 

R.S.O.  1897,  ch.  245,  secs.  99,  111 
(Liquor  License  Act). 

See  Liquor  License  Act,  2. 

R.S.O.  1897,  ch.  245,  sec.  143a. 

See  Liquor  License.  Act,  1. 

3  Edw.  VII.  ch.  19,  secs.  179  (4),  245. 
(2)  (O.)  (Municipal  Act). 

See  Municipal  Election. 

3 Edw.  VII.  ch.  19,  sec.  606  (O.) 

See  Highway,  1,  2. 

3 Edw.  VII.  ch.  58,  sec.  217  (D.) 
(Railway  Act.) 

See  Railway,  8. 

3 Edw.  VII.  ch.  86,  sec.  8 (O.)  (City 

of  Toronto  Tax  Sales). 

See  Assessment  and  Taxes,  5. 

4 Edw.  VII.  ch.  23,  sec.  5 (O.)  (Assess- 

ment Act). 

See  Assessment  and  Taxes,  1,  4. 

4 Edw.  VII.  ch.  23,  sec.  45  (O.). 

See  Assessment  and  Taxes,  4. 

5 Edw.  VII.  ch.  22,  sec.  8 (O.)  (Amend- 

ing Municipal  Act). 

See  Municipal  Election. 

6 Edw.  VII.  ch.  31,  secs.  17  (3),  51 

(2)  (O.)  (Railway  and  Muni- 

cipal Board  Act). 

See  Assessment  and  Taxes,  4. 
R.S.C.  1906,  ch.  29,  sec.  76,  sub-sec. 
2 (c)  (Bank  Act). 

See  Banks  and  Banking. 

R.S.C.  1906,  ch.  37,  secs.  187,  210, 
213,  214  (Railway  Act) . 

See  Railway,  4. 

R.S.C.  1906,  ch.  37,  sec.  275  (4). 

See  Railway,  7. 

R.S.C.  1906,  ch.  37,  sec.  294  (4). 

See  Railway,  1. 

R.S.C.  1906,  ch.  37,  secs.  345,  346. 

See  Railway,  2. 

R.S.C.  1906,  ch.  51,  sec.  372  (Inland 
Revenue  Act). 

See  Criminal  Law,  3. 
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R.S.C.  1906,  ch.  146,  secs.  216,  571 
(Criminal  Code). 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  146,  secs.  404,  405. 
See  Criminal  Law,  2. 

7 & 8 Edw.  VII.  ch.  34,  sec.  27  (D.) 

(Amending  Inland  Revenue  Act). 
See  Criminal  Law,  3. 

8 Edw.  VII.  ch.  21,  secs.  22  (2),  35, 

49-56  (O.)  (Mining  Act). 

See  Mines  and  Minerals. 

8  Edw.  VII.  ch.  54,  sec.  11  (O.) 
(Amending  Liquor  License  Act). 
See  Liquor  License  Act,  1. 

8  Edw.  VII.  ch.  59  (O.)  (Children’s 
Protection  Act). 

See  Infant. 

8 & 9 Edw.  VII.  ch.  32,  sec.  13  (D.) 

(Amending  Railway  Act). 

See  Railway,  7. 

9 Edw.  VII.  ch.  48,  sec.  6 (O.) 

(Creditors’  Relief  Act). 

See  Assignments  and  Preferences, 

1. 

9  Edw.  VII.  ch.  51,  sec.  6 (O.)  (Habeas 
Corpus  Act). 

See  Infant. 

9  Edw.  VII.  ch.  82,  secs.  19,  27 
(Amending  Liquor  License  Act). 
See  Liquor  License  Act,  2. 

9  Edw.  VII.  ch.  9,  sec.  24  (O.)  (High 
Schools  Act). 

See  Schools. 

9 & 10  Edw.  VII.  ch.  50,  sec.  8 (D.) 

(Amending  Railway  Act). 

See  Railway,  1. 

10  Edw.  VII.  ch.  31,  sec.  19  (O.) 

(Surrogate  Courts  Act). 

See  Will,  3. 

10  Edw.  VII.  ch.  31,  sec.  71  (O.) 

See  Executors,  3. 

10  Edw.  VII.  ch.  60,  secs.  56,  65  (O.) 
(Registry  Act). 

See  Executors,  1. 

10  Edw.  VII.  ch.  64,  sec.  14  (O.) 
(Assignments  and  Preferences 
Act). 

See  Assignments  and  Preferences, 

1. 

10  Edw.  VII.  ch.  72,  sec.  3 (O.) 
(Wages  Act.) 

See  Assignments  and  Preferences, 

2. 

10  Edw.  VII.  ch.  83,  sec.  3 (O.) 
(Railway  and  Municipal  Board 
Amendment  Act). 

See  Street  Railway. 

10  Edw.  VII.  ch.  88,  sec.  1 (2)  (O.) 
(Amending  Assessment  Act). 

See  Assessment  and  Taxes,  1. 

10  Edw.  VII.  ch.  163,  sec.  2 (O.) 
(Ottawa  Young  Men’s  Christian 
Association). 

See  Assessment  and  Taxes,  3. 


1  Geo.  V.  ch.  6 (O.)  (Bed  of  Navigable 
Waters  Act). 

See  Crown. 

1  Geo.  V.  ch.  6,  sec.  2 (O.). 

See  Water  and  Watercourses,  2. 
1 Geo.  V.  ch.22  (O.)  (Public  Authori- 
ties Protection  Act.) 

See  Highway,  1. 

1  Geo.  V.  ch.  25,  sec.  45  (Conveyanc- 
ing and  Law  of  Property  Act). 
See  Assignments  and  ^references, 
2. 

1  Geo.  V.  ch.  26,  sec.  36  (O.)  (Trustee 
Act). 

See  Trusts  and  Trustees. 

1 Geo.  V.  cji.  54  (O.)  (Amending 

Railway  and  Municipal  Board 
Amendment  Act). 

See  Street  Railway. 

2 Geo.  V.  ch.  28,  sec.  34  (O.)  (Soli- 

citors Act). 

See  Solicitor. 

2  Geo.  V.  ch.  33,  secs.  2 (36),  89  (2), 
178  (2),  (3),  (4),  (7),  181  (3)  (O.) 
(Insurance  Act). 

See  Insurance,  2. 

2  Geo.  V.  ch.  33,  sec.  175  (O.). 

See  Insurance,  3. 

2  Geo.  V.  ch.  33,  sec.  199  (O.). 

See  Insurance,  1. 

2  Geo.  V.  ch.  48,  secs.  6 (1),  15,  19 
(O.)  (Motor  Vehicles  Act). 

See  Motor  Vehicles  Act,  2. 

2 Geo.  V.  ch.  48,  secs.  19,  23  (O.). 
See  Motor  Vehicles  Act,  1. 

3 & 4 Geo.  V.  ch.  19,  sec.  16  ( h ) (O.) 

(Judicature  Act). 

See  Vendor  and  Purchaser,  4. 

3  & 4 Geo.  V.  ch.  35,  sec.  10  (Insur- 
ance Amendment  Act). 

See  Insurance,  3. 

3  & 4 Geo.  V.  ch.  41  (O.)  (Public 
Utilities  Act). 

See  Highway,  1. 

3  & 4 Geo.  V.  ch.  43,  sec.  460  (2)  (O.) 
(Municipal  Act). 

See  Highway,  1. 

3  & 4 Geo.  V.  ch.  62  (O.)  (Children’s 
Protection  Act). 

See  Infant. 


STOCK  EXCHANGE. 

See  Broker. 


STREET  RAILWAY. 

Agreement  between  Company  and 
Municipality  — Construction  — 
Obligation  to  Repair  Part  of  High- 
way Used  for  Railway — Duty  to 
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Lay  New  Pavement — Order  of  On- 
tario Railway  and  Municipal 
Board  — Jurisdiction  — Ontario 
Railway  and  Municipal  Board 
Amendment  Act,  1910,  sec.  3 — 
“Tracks”— 1 Geo.  V.  ch.  54  (0.) 
— Terms  of  Order — Omission  to 
Prescribe  Kind  of  Pavement  to  be 
Laid.] — By  an  agreement  be- 
tween the  appellants  (the  railway 
company)  and  the  predecessors 
in  title  of  the  respondents,  dated 
the  4th  September,  1899,  and 
confirmed  by  63  Viet.  ch.  124 
(O.),  the  appellants  were  author- 
ised to  construct,  maintain,  and 
operate  a railway  along  two 
highways;  and,  by  paragraph  6, 
were  required  to  “keep  clean  and 
in  proper  repair  that  portion  of 
the  travelled  road  between  the 
rails,  and  for  eighteen  inches  on 
each  side  of  the  rail  or  rails  lying 
on  or  next  to  the  travelled  road.” 
When  the  agreement  was  entered 
into  neither  of  the  two  highways 
was  paved,  and  both  were  “mud 
roads.”  By  an  order  of  the  On- 
tario Railway  and  Municipal 
Board,  made  in  June,  1912,  the 
appellants  were  directed  to  “put 
in  a proper  and  sufficient  state  of 
repair”  their  “tracks  and  sub- 
structures” on  the  two  highways, 
“and  to  dig  out  and  pave  that 
part  of  the  roadway  used  for 
railway  purposes  and  eighteen 
inches  on  either  side  thereof:” — 
Held,  having  regard  to  the  pro- 
visions of  paragraph  6,  the  prox- 
imity of  the  roads  to  a large  and 
rapidly  growing  city,  the  dura- 
tionjof  the  franchise  granted  to 
the  appellants  by  the  agreement, 
the  right  of  the  public  to  use  for 
the  purpose  of  travel  that  part 
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of  the  highways  on  which  the 
railway  should  be  constructed, 
and  the  powers  and  duties  under 
the  Municipal  Act  of  municipal 
corporations  as  to  highways,  that 
the  contractual  obligation  of  the 
appellants  under  paragraph  6 
was  not  confined  to  keeping  the 
parts  of  the  roads  used  for  rail- 
way purposes  in  repair  as  “mud 
roads,”  but  included  the  obliga- 
tion to  lay  a new  pavement,  as 
ordered  by  the  Board. — Mayor, 
etc.,  of  New  York  v.  Harlem 
Bridge,  etc.,  R.W.  Co.  (1906),  186 
N.Y.  304,  approved  and  fol- 
lowed.— Held,  also,  that,  even  if 
the  appellants  were  not  under 
any  contractual  obligation  to  do 
that  which  the  Board  had  or- 
dered them  to  do,  the  Board  had, 
under  sec.  3 of  the  Ontario  Rail- 
way and  Municipal  Board 
Amendment  Act,  1910,  10  Edw. 
VII.  ch.  83,  jurisdiction  to  require 
them  to  do  it.  — The  word 
“tracks”  in  sec.  3 should  be 
construed  as  meaning,  when  ap- 
plied to  a railway  laid  on  a high- 
way, that  part  of  it  occupied  by 
the  railway. — The  statute  1 Geo. 
V.  ch.  54  (O.)  does  not  limit  the 
powers  conferred  on  the  Board 
by  the  Act  of  1910;  it  does  not 
apply  to  existing  tracks  not  con- 
structed under  an  order  of  the 
Board. — Held,  however,  that  the 
order  of  the  Board  should  have 
prescribed  the  kind  of  pavement 
which  the  appellants  were  to  lay, 
instead  of  leaving  that  to  be  de- 
termined by  the  Board’s  en- 
gineer, if  the  parties  could  not 
agree.  Re  City  of  Toronto  and 
Toronto  and  Suburban  R.W.  Co., 
105. 
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SURROGATE  COURTS. 

See  Executors,  3 — Will,  3. 


SURVIVOR. 

See  Insurance,  2. 


TAX  SALE. 

See  Assessment  and  Taxes,  5. 


TAXATION  OF  COSTS. 

See  Solicitor. 


TAXES. 

See  Assessment  and  Taxes. 


TESTAMENTARY  CAPACITY. 

See  Will,  3. 


THIRD  PARTIES. 

See  Vendor  and  Purchaser, 
4. 


TIME. 

See  Highway,  1 — Insurance, 
1 — Vendor  and  Purchaser,  3 
— Will,  2. 

TITLE  TO  LAND. 

See  Vendor  and  Purchaser, 
5. 


TORT. 

See  Parent  and  Child. 

TRADE-NAME. 

Infringement — Colourable  Imi- 
tation— Intent  to  Deceive — “ Pass- 
ing-off” — Injunction.]  — ■ The 
judgment  of  Middleton,  J.,  27 
O.L.R.  286,  affirmed.  11  My 
Valet  ” Limited  v.  Winters,  1. 


TRUSTS  AND  TRUSTEES. 

Will — Trust  for  Investment — 
Discretion  of  Trustees — Retention 
of  Bank  Stock — Absence  of  Ap- 
propriation to  Particular  Legacy 
— Breach  of  Trust — Trustee  Act, 
1 Geo  V.  ch.  26,  sec.  36 — Excuse 
for  Breach — Acting  “ Honestly  and 
Reasonably ” — Onus — Statute  of 
Limitations — Extent  of  Liability 
— Winding-up  of  Bank — Liability 
on  Stock — Responsibility  of  Trust- 
ees— Payment  of  Loss  by  Trustees 
— Benefit  of  Securities.] — N.,  dy- 
ing in  1878,  devised  and  be- 
queathed her  real  and  personal 
estate  to  the  plaintiffs,  her  ex- 
ecutors, “upon  trust  to  invest 
the  proceeds  thereof  in  such 
manner  as  they  shall  deem  *most 
advisable.  ” Among  the  assets 
of  the  estate  which  came  to  the 
hands  of  the  plaintiffs  was  a 
block  of  125  shares  of  Ontario 
Bank  stock  of  the  par  value  of 
$5,000.  These  shares  the  plain- 
tiffs continued  to  hold  and  still 
held  when,  in  1882,  the  par  value 
was  reduced  by  one-half,  and 
when,  in  1896,  it  was  reduced  by 
one-third,  and,  still  later,  when 
an  order  for  the  winding-up  of 
the  bank  was  made,  and  the 
liquidators  proved  a claim 
against  the  estate  in  respect  of 
the  “double  liability”  of  share- 
holders. W.,  a niece  of  the  testa- 
trix, was  entitled,  under  the  will, 
to  a sum  of  $6,000,  after  the 
death  of  B.,  to  whom  the  interest 
on  the  $6,000  was  to  be  paid  by 
the  executors  during  her  lifetime: 
— Held,  upon  the  evidence,  that 
the  Ontario  Bank  shares  were 
never  set  apart  by  the  executors 
and  appropriated  to  the  $6,000 
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legacy  so  as  to  set  up  a trust  for 
W.,  as  distinguished  from  the 
general  trusts  under  the  will. — 
Held,  also,  that  the  will  author- 
ised the  retention  of  the  shares; 
that  the  executors  acted  in  good 
faith,  and  their  decision  to  retain 
the  shares  was  an  honest  exer- 
cise of  the  discretion  given  by 
the  will;  and  their  abstaining 
from  selling,  hoping  for  a better 
price,  from  1878  to  1882,  was 
fairly  justified. — Review  of  the 
authorities. — Fraser  v.  Murdoch 
(1881),  6 App.  Cas.  855,  and  In 
re  Chapman,  [1896]  2 Ch.  763, 
specially  referred  to. — The  rule 
under  the  Trustee  Act  (now  1 
Geo.  V.  ch.  26,  sec.  36)  is,  that 
where  the  Court  finds  that  the 
trustee  has  acted  both  honestly 
and  reasonably,  there  is  then  a 
case  for  the  Court  to  consider 
whether  the  trustee  ought  fairly 
to  be  excused  for  the  breach  of 
trust,  looking  at  all  the*  circum- 
stances.— National  Trustees  Co. 
of  Australasia  v.  General  Finance 
Co.  of  Australasia , [1905]  A.C. 
373,  and  Whicher  v.  National 
Trust  Co.  (1910),  22  O.L.R.  460, 
followed. — And  held,  that  the 
executors  had  not  discharged  the 
onus  that  was  upon  them  in 
regard  to  the  retention  of  the 
shares  after  1882,  and  had  not 
acted  reasonably  in  not  selling 
or  endeavouring  to  realise  in  or 
after  1882;  and  had  not  made 
out  a case  for  their  protection 
under  the  statute. — Held,  also, 
that  the  Statute  of  Limitations 
had  no  application  as  against 
W.,  who  did  not  become  entitled 
to}  possession  until  1910. — Held, 
also,  that  the  loss  should  be 
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measured  by  holding  the  exe- 
cutors liable  for  the  par  value 
after  reduction  in  1882,  $2,500,  as 
being  the  amount  that  a sale 
after  1882  would,  together  with 
certain  amounts  reserved,  have 
realised. — Held,  also,  that  the 
judgment  obtained  by  the  liqui- 
dators of  the  bank  constituted 
a loss  which  flowed  directly  from 
the  breach  of  trust,  and  the  ex- 
ecutors must  make  it  good. — 
Sculthorpe  v.  Tipper  (1871),  L.R. 
13  Eq.  232,  followed. — Held,  also, 
that  the  executors  were  entitled, 
upon  payment  of  what  was  found 
due  by  them,  to  the  benefit  of 
the  securities. — In  re  Lake,  [1903] 
1 K.B.  439,  followed. — Order  of 
Latchford,  J.,  varied.  Re  Nic- 
holls,  Hall  v.  Wildman,  206. 

See  Company,  1 — Executors 
— Insurance,  3 — Vendor  and 
Purchaser,  5 — Will. 

UNSURVEYED  LANDS. 

See  Mines  and  Minerals. 

VENDOR  AND  PURCHASER. 

1.  Agreement  for  Sale  of  Land — 
Default  in  Payment  of  Instal- 
ments of  Purchase-money — Stipu- 
lations in  Agreement— Cancella- 
tion and  Forfeiture — Relief 
against  — Specific  Performance 
— Laches  — Special  Circum- 
stances.]— Where  in  an  agreement 
for  the  sale  and  purchase  of  land, 
time  is  made  of  the  essence  of  the 
contract,  and  it  is  provided  that, 
on  default  in  payment  of  any 
part  of  the  purchase-money,  the 
vendor  may  treat  the  contract 
as  cancelled  and  all  payments  as 
forfeited,  these  provisions  will  be 
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treated  as  penal,  and  relief  there- 
from will  be  given  to  the  pur- 
chaser, if  compensation  can  be 
made  by  payment  of  the  pur- 
chase-money and  interest;  and 
specific  performance,  not  merely 
the  return  of  the  moneys  paid, 
follows  on  the  relief  from 
forfeiture.  — In  re  Dagenham 
( Thames ) Dock  Co.  (1873),  L.R. 
8 Ch.  1022,  and  Kilmer  v.  British 
Columbia  Orchard  Lands  Lim- 
ited, [1913]  A.C.  319,  followed. 
— Labelle  v.  O'Connor  (1908),  15 
O.L.R.  519,  not  followed. — -And 
held,  in  this  case,  that  there  had 
not  been  such  laches  or  delay  as 
to  disentitle  the  plaintiffs  to 
relief;  and,  if  it  was  necessary — 
semble,  it  was  not — to  find  special 
circumstances  entitling  the  plain- 
tiffs to  the  consideration  of 
the  Court,  such  circumstances 
were  shewn  by  the  evidence. 
Boyd  v.  Richards,  119. 

2.  Agreement  for  Sale  of  Land — 
False  Signature  to  Written  Offer — 
Fraud  of  Agent  of  Purchaser 
Inducing  Vendor  to  Contract — 
Right  of  Vendor  to  Repudi- 
ate— Refusal  to  Perform  Con- 
tract on  Different  Grounds  before 
Discovery  of  Fraud — Ratification 
— Specific  Performance  — • Dam- 
ages.]— If  there  be  a fraudulent 
misrepresentation  as  to  any  part 
of  that  which  induces  a party  to 
enter  into  a contract,  the  party 
may  repudiate  the  contract. — 
The  agent  of  the  plaintiff  brought 
the  defendant  a written  offer  for 
the  purchase  of  land  owned  by 
her;  she  refused  to  accept  the 
offer  unless  it  was  signed  by  the 
plaintiff’s  wife;  and  the  agent 


went  away  and  came  back  with 
what  purported _ to  be  the  sig- 
nature of  the  plaintiff’s  wife  to 
the  document,  but  was  in  fact 
written  by  the  agent  himself  in  a 
feminine  hand.  The  defendant 
then  accepted  the  offer: — Held, 
that,  even  assuming  that  the 
agent  had  authority  from  the 
plaintiff’s  wife,  this  was  a fraud 
in  law. — And  held,  that  the  con- 
tract constituted  by  the  offer  and 
acceptance  was  voidable,  and 
the  defendant  had  the  option, 
upon  learning  of  the  fraud,  to 
avoid  or  affirm;  and  it  made  no 
difference  that,  before  she  dis- 
covered the  fraud,  she  had  re- 
fused to  perform  her  contract  on 
other,  grounds  which  were  not 
sufficient. — Prior  authority  hav- 
ing been  assumed,  it  was  not 
necessary  to  consider  the  effect 
of  ratification;  but  semble,  that, 
as  it  was  required  that  the  sig- 
nature should  be  produced  be- 
fore the  acceptance,  and  the 
alleged  ratification  was  later,  it 
could  not  avail;  where  it  is  es- 
sential to  the  validity  of  an  act 
that  it  should  be  done  before  a 
certain  time,  the  act  cannot  be 
ratified  after  that  time. — Held, 
also,  that  the  defendant  was  en- 
titled to  set  up  the  facts  as  an 
answer  to  the  plaintiff’s  claim 
for  specific  performance  and  to 
the  alternative  claim  for  dam- 
ages, and  the  fraud  was  an 
answer  to  both  claims. — Judg- 
ment of  Falconbridge,  C.J.K. 
B.,  affirmed.  Beckman  v.  Wal- 
lace, 96. 

3.  Agreement  for  Sale  of  Land — 
Option  — Acceptance  - — j Qualifi- 
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cation — Statute  of  Frauds — Time 
for  Acceptance — “Thirty  Days” 
— Computation — Fraction  of  Day 
— Payment  of  Specified  Portion 
of  Purchase-price  within  Thirty 
Days — Necessity  for — Principal 
and  Agent — Option  Given  to  Agent 
for  Sale  of  Land — Duty  of  Agent 
to  Disclose  Fact  of  Resale .] — An 
action  for  specific  performance  of 
an  alleged  agreement,  for  the 
sale  by  the  defendant  to  the 
plaintiff  of  a tract  of  land,  was 
dismissed  because,  although  the 
plaintiff  proved  an  offer  or  option 
signed  by  the  defendant,  he  did 
not  shew  an  unqualified  accep- 
tance of  the  offer;  and,  therefore, 
no  agreement  sufficient  to  satisfy 
the  Statute  of  Frauds  was  es- 
tablished.— The  option  was  for 
thirty  days,  and  was  signed  by 
the  defendant  at  4 o’clock  in 
the  afternoon  of  the  first  of  the 
thirty  days  for  which  it  was  to 
run: — Held,  that  the  thirty  days 
did  not  expire  at  4 o’clock  in  the 
afternoon  of  the  last  of  the  thirty 
days;  the  plaintiff  had  the  whole 
of  the  last  day  in  which  to  accept 
the  option. — Cornfoot  v.  Royal 
Exchange  Assurance  Corporation, 
[1903]  2 K.B.  363,  [1904]  1 KB. 
40,  distinguished.  — Startup  v. 
Macdonald  (1843),  6 Man.  & G. 
593,  and  Clayton’s  Case  (27  & 28 
Eliz.),  5 Co.  R.  la.,  followed. — 
Semhle,  that  the  plaintiff  was 
required  by  the  terms  of  the  offer 
to  pay  a part  of  the  purchase- 
money  named  therein  within  the 
thirty  days  for  which  the  option 
was  to  run. — Judgment  of  Mid- 
dleton, J.,  affirmed. — Held,  per 
Middleton,  J.,  that  the  plain- 
tiff, having  the  option  referred  to, 
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and  being  also  the  defendant’s 
agent  for  sale,  could  not  purchase 
until  he  had  divested  himself  of 
his  character  of  agent,  and  to  do 
so  was  bound  to  disclose  the  facts 
with  relation  to  a contract  of  re- 
sale which  he  had  made. — Bent- 
ley v.  Nasmith  (1912),  46  S.C.R. 
477,  followed.  Beer  v.  Lea,  255. 

4.  Agreement  for  Sale  of  Land 
— Resale  by  Purchaser  to  Sub- 
purchaser of  Undivided  Part  In- 
terest — Registration  of  Resale 
Agreement — Quit-claim  to  Vendor 
by  Original  Purchaser — New 
Agreement  for  Sale  between  Ori- 
ginal Parties — Rights  of  Sub- 
purchaser — Vendor  Becoming 
Transferee  for  Value  of  Whole 
Interest  — Notice  of  Registered 
Agreement — Liability  for  Specific 
Performance  — Parties  — Addi- 
tion of  Original  Purchaser  as 
Defendant — Judicature  Act,  1913, 
sec.  16  ( h ) — Rule  134 — Third 
Party  Notice — Costs  of  Third 
Party — Other  Costs  of  Action.] — 
The  plaintiff  on  the  1st  Feb- 
ruary, 1912,  agreed  to  sell  land 
to  G.  for  $18,080,  of  which 
$4,000  was  then  paid  by  G. 
On  the  22nd  February,  1912,  the 
defendant  paid  $1,000  to  G., 
upon  an  understanding  that  the 
defendant  was  to  have  a quarter 
interest  in  the  said  land.  No 
agreement  between  the  defendant 
and  G.  was  drawn  up  until  Feb- 
ruary, 1913,  when  an  agreement 
to  sell  the  defendant  a quarter 
interest  was  drawn  up,  dated  the 
1st  February,  1912,  executed  by 
G.  and  the  defendant,  and  reg- 
istered by  the  defendant  on  the 
17th  February,  1913.  On  the 
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22nd  May,  1913,  the  plaintiff 
accepted  from  G.  a quit-claim 
deed,  so  expressed  as  to  cover 
the  whole  title  to  the  lots  in- 
cluded in  the  agreement  between 
the  plaintiff  and  G. ; the  plaintiff 
repaid  to  G.  S3, 000  out  of  the 
$4,000;  and  G.,  in  writing,  auth- 
orised the  plaintiff  to  retain 
$1,000,  “to  be  applied  on  account 
of  the  interest  of”  the  defendant 
“in  a one-quarter  undivided 
interest  in  the  said  lands.”  On 
the  same  day,  the  plaintiff  agreed 
to  sell  an  undivided  three-quarter 
interest  to  G.  and  B.  (G.’s 
partner)  for  the  same  propor- 
tionate consideration  as  in  the 
earlier  agreement  with  G.,  but 
with  an  increased  cash  payment, 
on  which  the  $3,000  was  applied. 
The  defendant  refused  to  join  in 
this  transaction.  Negotiations 
between  the  plaintiff  and  de- 
fendant followed,  but  no  agree- 
ment was  made;  and  on  the  18th 
August,  1913,  this  action,  to 
vacate  the  registration  of  the 
17th  February,  1913,  as  a cloud 
upon  the  plaintiff’s  title,  was 
begun.  The  defendant  counter- 
claimed for  specific  performance; 
and  claimed  indemnity  or  other 
relief  from  G.,  whom  he  brought 
in  as  a third  party: — Held,  that, 
by  becoming  a transferee  for 
valuable  consideration  from  G. 
of  the  whole  interest  dealt  with 
by  the  original  agreement  of  sale, 
the  plaintiff  took  that  interest  as 
a subsequent  purchaser,  and  with 
the  notice  imputed  by  the  Re- 
gistry Act  through  the  regis- 
tration on  the  17th  February, 
1913;  and  the  effect  was  that  the 
plaintiff  became  liable,  upon 


assuming  the  position  of  a pur- 
chaser with  notice,  to  perform 
G.’s  contract  with  the  defendant, 
according  to  its  terms,  and  with 
the  protection  of  all  the  stipu- 
lations therein. — Held,  also,  that 
the  rights  of  the  defendant 
could  not  be  likened  to  those  of 
a purchaser  of  part  of  a mort- 
gaged property,  whose  right  to 
redeem  in  respect  of  the  whole 
depends  upon  equitable  consider- 
ations peculiar  to  that  relation- 
ship, largely  resting  on  the  fact 
that  the  amount  of  the  mort- 
gage and  interest  is  fixed  and 
remains  a constant  factor. — 
Dyer  v.  Pulteney  (1740),  Barn. 
Ch.  160,  Fenwick  v.  Bulman 
(1869),  L.R.  9 Eq.  165,  Browne 
v.  London  Necropolis  Co.  (1857), 
6 W.R.  188,  and  Shaw  v.  Foster 
(1872),  L.R.  5 H.L.  321,  con- 
sidered.— Held,  also,  that  G. 
should  be  added  as  a party  de- 
fendant, under  the  powers  con- 
ferred by  sec.  16  ( h ) of  the  Ju- 
dicature Act,  1913,  3 & 4 Geo. 
V.  ch.  19,  and  by  Rule  134  of 
the  Rules  of  Court,  1913. — 
Opinion  of  Lindley,  L.J.,  in 
Edison  & Swan  United  Electric 
Light  Co.  v.  Holland  (1889),  41 
Ch.D.  28,  followed. — Held,  also, 
that  the  defendant  was  entitled 
to  specific  performance  of  his 
agreement  with  G.,  upon  the 
basis  of  payment  of  the  whole 
amount  of  his  purchase-money 
and  interest  in  arrear. — Held, 
also,  that  the  defendant  should 
pay  the  costs  of  G.  up  to  and 
including  judgment;  but,  with 
that  exception,  no  costs  should 
be  ordered  to  be  paid  by  any 
party  to  another : and  quaere, 
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whether  the  claim  of  the  de- 
fendant against  G.  was  properly 
the  subject  of  a third  party 
notice.  Strathy  v.  Stephens,  383. 

5.  Agreement  for  Sale  of  two 
Parcels  of  Land — Option  of  Pur- 
chase Contained  in  Lease — Ac- 
ceptance— Inability  of  Vendor  to 
Convey  more  than  Life  Estate  in 
one  Parcel — Rights  of  Purchaser — 
Specific  Performance  with  Abate- 
ment of  Purchase-money — Dam- 
ages— Ignorance  of  Defect  at  Time 
of  Lease — Method  of  Calculat- 
ing Amount  of  Abatement — Title 
of  Remaindermen — Duty  of  Ven- 
dor— Title  to  Second  Parcel — 
Trust  for  Remaindermen — Breach 
of  Trust — Conveyance — Covenants 
for  Title  and  Quiet  Enjoyment — 
Inquiry  as  to  Title — Establish- 
ment of  Rights  of  Remainder- 
men.]  — Ordinarily,  where  the 
vendor  is  unable  to  convey  the 
whole  of  the  land  which  he  has 
contracted  to  sell,  the  purchaser 
may  (1)  refuse  to  complete  the 
purchase,  in  which  case  he  may 
sue  for  damages,  or  (2)  require 
the  vendor  to  convey  that  to 
which  he  can  make  title  and  to 
submit  to  a proportionate  abate- 
ment of  the  purchase-money. — 
Where  a purchaser  takes  course 
(1),  if  the  inability  of  the  vendor 
to  perform  his  contract  is  due  to 
a want  of  or  a defect  in  title, 
the  damages  recoverable  for  the 
breach  of  contract  are  limited  to 
the  expenses  which  the  purchaser 
has  incurred;  this  rule  is  without 
exception,  and  applies  even  where 
the  vendor  enters  into  the  con- 
tract knowing  that  he  has  no  title 
nor  any  means  of  obtaining  it, 


though  in  that  case  the  purchaser 
may  have  a remedy  by  action 
of  deceit:  Bain  v.  F other  gill 
(1874),  L.R.  7 H.L.  158.  The 
principle  of  that  case  has  appli- 
cation only  where  the  contract 
remains  executory;  and  it  is  not 
applicable  where  the  vendor,  to 
save  himself  trouble  or  moderate 
expense,  or  from  mere  caprice, 
absolutely  refuses  or  wilfully 
neglects  to  perform  to  the  best 
of  his  ability  his  part  of  the  con- 
tract: Rankin  v.  Sterling  (1902), 
3 O.L.R.  646. — The  rule  appli- 
cable where  course  (2)  is  taken 
is:  “Although  the  purchaser  can- 
not have  a partial  interest  forced 
upon  him,  yet  if  he  entered  into 
the  contract  in  ignorance  of  the 
vendor’s  incapacity  to  give  him 
the  whole,  he  is  generally  en- 
titled to  have  the  contract  speci- 
fically performed  as  far  as  the 
vendor  is  able,  and  to  have  an 
abatement  out  of  the  purchase- 
money  for  any  deficiency  in  title, 
quantity,  or  quality  of  the  es- 
tate. This  is  not  making  a new 
contract  for  the  parties,  since  the 
vendor  is  not  compelled  to  con- 
vey anything  which  he  did  not 
agree  to  convey,  and  the  vendee 
pays  for  what  he  gets  according 
to  the  rate  established  by  the 
agreement:”  Cyclopsedia  of  Law 
and  Procedure,  vol.  36,  p.  740. 
And  semble,  that  “if  the  pur- 
chaser at  the  time  of  entering 
into  the  contract  was  aware  of 
the  defect  in  the  vendor’s  interest 
or  title,  or  deficiency  in  the  sub- 
ject-matter, he  is  not,  on  suing 
for  specific  performance,  en- 
titled to  any  compensation  or 
abatement  of  price:”  ib.  p.  742; 
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notwithstanding  the  statement  in 
Fry  on  Specific  Performance  of 
Contracts,  5th  ed.  sec.  1266, 
founded  on  Barker  v.  Cox  (1876), 
4 Ch.  D.  464. — A purchaser  who 
elects  to  take  what  the  vendor 
can  convey,  with  an  abatement 
of  the  purchase-money  for  a 
deficiency  in  title,  quantity,  or 
quality  of  the  estate,  is  not  en- 
titled to  anything  beyond  that; 
when  he  makes  his  election,  he 
agrees  to  take  the  part  per- 
formance, with  the  abatement, 
in  lieu  of  the  rights  he  might 
otherwise  have  arising  out  of  the 
contract  or  the  breach  of  it. 
So  damages  will  not  be  awarded 
in  addition  to  the  abatement  of 
the  purchase-money. — H orrocks 
v.  Rigby  (1878),  9 Ch.D.  180, 
Day  v.  Singleton,  [1899]  2 Ch. 
320,  and  Bain  v.  Fothergill,  supra, 
applied. — The  defendant,  in  1903 
leased  two  parcels  of  land  to  the 
plaintiff,  and  in  the  lease  gave 
the  plaintiff  the  option  to  pur- 
chase both  parcels  and  coven- 
anted to  convey  an  estate  in 
fee  simple  at  the  end  of  the  ten- 
year  term,  upon  certain  condi- 
tions which  had  been  fulfilled  by 
the  plaintiff  before  the  end  of  the 
term,  when  the  plaintiff  (having 
previously  given  notice  of  in- 
tention to  purchase)  tendered  the 
purchase-money.  It  appeared, 
however,  that  in  1908  both 
parties  became  aware  that  the 
plaintiff  had  only  a life  estate  in 
parcel  (1).  Parcel  (2),  a water 
lot,  had  been  granted  to  the 
defendant  by  the  Crown  in  fee 
in  1874,  but  upon  the  represen- 
tation that  he  was  the  owner  in 
fee  of  parcel  (1),  which  fronted 


on  the  water  lot;  and,  the  plain- 
tiff suing  for  specific  perform- 
ance, the  defendant  submitted 
that  he  held  the  water  lot,  subject 
to  his  life  estate,  in  trust  for 
those  entitled  in  remainder  to 
the  other  parcel.  No  fraud  or 
misrepresentation  was  alleged: — 
Held,  that,  in  the  circumstances, 
it  was  immaterial  whether  the 
rule  as  to  specific  performance 
with  an  abatement  of  the  pur- 
chase-money is  or  is  not  subject 
to  the  qualification  that  the 
purchaser  at  the  time  of  entering 
into  the  contract  must  be  ignor- 
ant of  the  defect;  because,  for 
the  purpose  of  the  application  of 
the  rule,  the  time  of  the  plain- 
tiff’s entering  into  the  contract 
was  the  date  of  the  lease;  and, 
when  the  lease  was  executed, 
both  parties  believed  that  the 
defendant  was  the  owner  in  fee 
simple  of  the  land. — 2.  That  the 
case  fell  within  the  rule  stated, 
and  (except  as  stated  below) 
the  plaintiff  was  entitled  to 
require  the  defendant  to  convey 
as  much  as  he  could  and  to  sub- 
mit to  an  abatement  of  the 
purchase-money. — 3.  That  the 
plaintiff  should  pay  for  what  he 
got  according  to  the  rate  es- 
tablished by  the  agreement — by 
the  purchase-price;  the  amount 
to  be  calculated  by  the  method 
adopted  in  Powell  v.  Elliott 
(1875),  L.R.  10  Ch.  424.-4. 
That  there  was . no  duty  resting 
upon  the  defendant  to  get  in  the 
title  of  the  remaindermen;  and, 
therefore,  no  ground  upon  which 
damages  could  be . awarded 
against  him  for  not  having  done 
so. — 5.  That  the  fact  that  the 
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defendant,  when  he  made  the 
lease,  believed  himself  to  be  the 
owner  of  the  land,  was  no  reason 
for  not  applying  the  rule  as  to 
partial  performance  with  an 
abatement  of  the  purchase- 
money,  nor  was  the  fact  that 
he  had  only  a life  estate  in  a 
considerable  part  of  the  proper- 
ty; but,  if  the  carrying  out  of  the 
contract  would  involve  a breach 
of  trust,  the  defendant  should 
not  be  required  specifically  to 
perform  it.  While  it  did  not 
appear  that  the  conveyance  of 
the  water  lot  would  involve  a 
breach  of  trust,  yet,  if  the  water 
lot  were  conveyed,  the  convey- 
ance would  contain  covenants 
for  title  and  quiet  enjoyment; 
and,  if  the  remaindermen  should 
establish  their  title  to  the  lot, 
the  defendant  would  ‘be  liable 
in  damages  on  his  covenants. 
He  should  not  be  subjected  to 
that  risk ; and  there  should  be  an 
inquiry  into  the  title  to  the 
water  lot,  or  the  action  should 
be  retained  for  a period  long 
enough  to  enable  the  remainder- 
men, if  so  advised,  to  establish 
their  right.  Ontario  Asphalt  Block 
Co.  v.  Montreuil,  534. 

6.  Agreement  for  Sale  of  Min- 
ing Property — Commission  Re- 
ceived by  one  of  two  Joint  Pur- 
chasers from  Vendors — Failure 
to  Disclose  to  the  Other — Duty  to 
Disclose  — Partnership  — Fraud 
— Agency  for  Vendors — Recission 
of  Contract — Repayment  of  In- 
stalment of  Purchase-money.] — 
In  an  action  by  the  vendors  of 
mining  lands  to  recover  from  the 
purchasers  the  second  instal- 


ment of  the  purchase-money,  or 
for  possession  of  the  lands,  dis- 
charged from  all  liens,  and  for 
damages,  the  defendant  W.,  one 
of  the  purchasers,  counterclaimed 
for  repayment  of  the  first  instal- 
ment paid  by  him  to  the  plain- 
tiffs, or  to  recover  the  amount  of 
a bribe  promised  by  the  plain- 
tiffs to  the  defendant  S.,  the 
co-purchaser,  to  induce  the  de- 
fendant W.  to  enter  into  the 
agreement  of  purchase  and  sale, 
or  the  amount  actually  paid  to 
S.,  being  ten  per  cent,  on  the 
first  instalment  of  the  purchase- 
money.  The  facts,  as  found  by 
the  judgment  of  the  majority  of 
the  Court  of  Appeal,  were  as 
follows.  The  plaintiffs  arranged 
to  pay  a ten  per  cent,  commission 
to  S.  to  find  a purchaser  for,  or 
induce  his  friends  to  join  in 
purchasing,  the  mining  property. 
The  plaintiffs  agreed  that,  if  S. 
himself  purchased  or  induced 
another  to  purchase  alone  or 
jointly  with  him,  the  commission 
would  be  paid  to  S.,  and  in  that 
sense  the  commission  was  con- 
sciously added  to  the  purchase- 
price.  The  plaintiffs  knew,  be- 
fore the  agreement  was  signed, 
that  a relationship  of  partner  or 
joint  purchaser  existed  between 
W.  and  S.,  and  that  they  were 
exacting  a price  from  W.  and 
S.  that  they  would  not  have 
exacted  from  S.  alone.  They 
did  not  disclose  the  fact  that 
they  were  paying  S.  a com- 
mission; W.  did  not  know 
of  it  until  after  action  brought; 
and,  if  he  had  known  of 
it,  he  would  have  declined  to 
purchase.  The  arrangement  be- 
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tween  W.  and  S.,  made  five 
days  before  the  agreement  was 
signed,  was,  that  they  would 
endeavour  to  purchase  the  prop- 
erty, at  the  lowest  possible 
price,  and  on  the  best  obtainable 
terms,  dividing  the  profits  and 
losses  equally  after  paying  all 
expenses: — Held  (Meredith,  J. 
A.,  dissenting),  that  S.  was  to  be 
regarded  as  a partner,  and,  as 
such,  the  agent  of  the  partner- 
nership;  that  the  plaintiffs  de- 
liberately refrained  from  dis- 
closing to  W.,  as  was  their  duty, 
the  fact  that  they  were  paying 
a commission  to  S.;  and  that  W. 
was  entitled,  on  the  ground  of 
fraud  or  non-disclosure,  to  re- 
scission of  the  contract  and  re- 
payment of  the  instalment  of 
the  purchase-money  paid  by 
him. — Review  of  the  English 
authorities. — Judgment  of  a Di- 
visional Court  (Middleton,  J., 
dissenting)  reversed. — Per  Mere- 
dith, J.A.: — The  plaintiffs  had 
no  knowledge  of  any  partner- 
ship, or  of  any  kind  of  fiduciary 
relationship,  between  W.  and 
S.  There  was,  indeed,  no  proof 
of  a partnership;  there  was  no 
reasonable  evidence  of  fraud; 
and  W.  could  succeed  only  on 
proof  of  fraud.  Under  the  terms 
of  the  agreement,  the  payment 
made  by  W.  was  forfeited.  Hitch- 
cock v.  Sykes,  6. 

See  Executors,  1 — Principal 
and  Agent. 


VERDICT. 

See  Parent  and  Child. 


VIS  MAJOR. 

See  Water  and  Water- 
courses, 1. 


VOLUNTEER. 

See  Company,  1. 

WAGES  ACT. 

See  Assignments  and  Prefer- 
ences, 2. 

WAREHOUSEMAN. 

See  Railway,  2. 


WATER  AND  WATER- 
COURSES. 

1.  Overflow  of  Mill-pond — Neg- 
ligence— Evidence — Liability  for 
Escape  of  Water — Heavy  Rainfall 
— Act  of  God  or  Vis  Major — 
Opening  of  Flood-gates  to  Pre- 
vent Carrying  away  of  Dam — 
Injuria  absque  Damno  — Cause 
of  Action.] — Water  from  the  de- 
fendant’s mill-pond  overflowed 
its  banks  and  got  upon  the  plain- 
tiff’s neighbouring  land,  causing 
injury: — Held,  upon  the  evidence 
given  in  an  action  brought  to 
recover  damages  for  the  injury, 
that  negligence  of  the  defendant 
in  the  management  of  the  flood- 
gates and  in  failing  to  control  the 
flow  of  the  water  so  as  to  prevent 
its  doing  damage  to  others,  had 
not  been  proved. — During  the 
day  upon  which  the  plaintiff’s 
lot  was  flooded,  and  part  of  the 
previous  night,  there  had  been 
heavy  rains,  which  caused  a rise 
in  the  waters  of  the  stream 
dammed  to  feed  the  mill-pond; 
and,  when  the  mill  was  shut  down 
in  the  evening  of  the  previous 
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day,  for  want  of  sufficient  water 
to  run  it,  there  was  no  reason  to 
apprehend  any  abnormal  rise 
in  the  height  of  the  water,  and 
nothing  to  suggest  that  excep- 
tional precautions  would  be  ne- 
cessary to  prevent  the  banks  of 
the  mill-pond  being  overflowed 
or  to  prevent  damage  being  done 
to  the  plaintiff’s  property. — 
Held , that  the  contention  that 
it  was  the  duty  of  the  defendant 
to  prevent  at  all  hazards  the 
water  of  the  mill-pond  from 
escaping  from  it,  to  the  injury  of 
others,  was  not  well-founded. 
The  escape  was  caused  by  the 
act  of  God  or  vis  major . — Fletcher 
v.  Hylands  (1866),  L.R.  1 Ex. 
265  (affirmed  in  Rylands  v. 
Fletcher  (1868),  L.R.  3 H.L. 
330),  distinguished. — Nichols  v. 
Marsland  (1876),  2 Ex.D.  1 
(approved  in  Rickards  v.  Lothian , 
[1913]  A.C.  263),  applied  and 
followed. — After  the  water  began 
to  rise,  the  flood-gates  were 
opened  by  the  defendant’s  ser- 
vants to  prevent  the  dam  being 
swept  away;  but,  as  the  evidence 
established,  had  the  dam  been 
carried  away,  greater  damage 
would  have  been  done  to  the 
plaintiff’s  property  than  was  oc- 
casioned by  the  opening  of  the 
flood-gates. — Held , that,  even  if 
it  was  a wrongful  act  to  open  the 
flood-gates,  it  was  injuria  absque 
damno,  and  consequently  not  a 
ground  of  action. — Thomas  v. 
Birmingham  Canal  Co.  (1879), 
49  L.J.Q.B.  851,  applied  and 
followed. — Judgment  of  the  Se- 
nior Judge  of  the  County  Court  of 
the  County  of  Waterloo  affirmed. 
McDougall  v.  Snider , 448. 


[vol. 

2.  St.  Lawrence  River  above 
Tide  Water — Bed  of  Stream — 
Riparian  Rights — Presumption — 
— Rebuttal — Title  in  Crown — Bed 
of  Navigable  Waters  Act — Filling- 
in  of  River  in  Front  of  Lot — Inter- 
ference with  Property  Rights — 
Trifling  Injury — Nominal  Dam- 
ages.]— A small  piece  of  land, 
lying  in  front  of  a lot  belonging 
to  the  plaintiff,  had  been  made 
by  depositing  earth  and  stone  in 
the  bed  of  the  river  St.  Lawrence. 
This  land  was  claimed  by  the 
plaintiff  as  part  of  his  lot  and 
by  the  defendants  by  length  of 
possession: — Held  (affirming  the 
judgment  of  O’Reilly,  Co.  C.J.), 
that  the  title  to  this  land  was 
not  in  the  plaintiff,  but  in  the 
Crown;  and  that  the  prima  facie 
presumption  (. Keewatin  Power 
Co.  v.  Town  of  Kenora  (1908),  16 
O.L.R.  184)  that,  in  all  non-tidal 
rivers,  whether  navigable  or  not, 
the  title  to  the  alveus  is  in  the 
riparian  proprietor,  was  rebut- 
ted.— Dixson  v.  Snetsinger  (1873) , 
23  C.P.  235,  considered. — The 
conclusion  that  the  title  was  in 
the  Crown  was  also  justified  by 
the  Bed  of  Navigable  Waters 
Act,  1 Geo.  V.  ch.  6,  sec.  2 (0.) — 
Held,  also  (in  this  varying  the 
judgment  of  the  County  Court 
Judge),  that  the  filling-in  of  the 
river  in  front  of  the  plaintiff’s 
land  was  an  interference  with 
his  property  rights. — Lyon  v. 
Fishmongers’  Co.  (1876),  1 App. 
Cas.  662,  followed. — In  view  of 
the  comparatively  trifling  in- 
jury which  had  been  caused  to 
the  plaintiff  and  the  consider- 
able expense  that  the  defend- 
ants would  be  put  to  if  they  were 
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required  -to  remove  the  earth 
and  stone,  a mandatory  in- 
junction should  not  be  awarded 
to  the  plaintiff,  but  he  should 
be  allowed  $5  as  damages  for 
the  invasion  of  his  rights.  Hag- 
gerty v.  Latreille,  300. 

See  Crown. 


WAY. 

See  Highway. 


WILL. 

1.  Construction — Gift  of  Estate 
to  Wife — “Wish”  as  to  her  Dis- 
position of  Estate — Suggestion  or 
Precatory  Trust.] — The  earlier 
cases  on  precatory  trusts  have 
been  departed  from,  and  a strict- 
er rule  now  prevails.  Words 
must  not  be  construed  as  man- 
datory which  are  a mere  indi- 
cation of  a wish  or  a request. 
The  whole  will  must  be  looked 
at,  and  the  Court  must  come  to 
a conclusion  as  best  it  can  in  con- 
struing, not  one  particular  word, 
but  the  will  as  a whole,  as  to 
whether  the  alleged  beneficiary 
is  or  is  not  a mere  trustee  or 
whether  he  takes  beneficially 
with  a mere  superadded  ex- 
pression of  a desire  or  a wish  that 
he  will  do  something  in  favour  of 
a particular  object,  but  without 
imposing  any  legal  obligation. — 
In  re  Atkinson  (1911),  80  L.J. 
Ch.  370,  followed. — The  testator 
left  all  his  property  to  his  wife; 
his  will,  after  several  suggestions 
or  recommendations  as  to  his 
wife’s  conduct  after  his  decease, 
contained  this  clause:  “I  also 
wish  if  you  die  soon  after  me  that 
you  will  leave  all  you  are  possess- 


ed of  to  my  people  and  your 
people  equally  divided  between 
them:” — Held,  looking  at  the 
whole  will,  and  having  regard 
to  the  fact  that  the  “wish” 
covered  the  wife’s  own  property 
as  well  as  what  he  was  leaving 
her,  that  the  “wish”  was  no 
more  than  a suggestion,  to  be 
accepted  or  not  by  the  wife,  but 
not  amounting  to  a mandate  or 
an  obligatory  trust. — Judgment 
of  Boyd,  C.,  affirmed.  Johnson 
v.  Farney,  223. 

2.  Construction — Marriage  Set- 
tlements— Land  and  Residence  En- 
tailed upon  Testator’s  Son — Ap- 
plication to,  of  Hotchpot  Clause — 
“Moneys,  Property,  or  Interests ” 
— Conditional  Bequest — Mainten- 
ance of  Residence  and  Grounds — 
i Fulfilment  of  Condition — Duty  of 
Executors— Operation  of  Hotchpot 
Clauses  in  Settlements — Contrary 
Direction  in  Will — Credit  for  Full 
Fund  Brought  into  Settlement — 
Time  of  Ascertainment  of  Amount 
Settled  — Deduction  from  Sums 
Specifically  Bequeathed  — Shares 
of  Daughters — Strict  Settlement 
upon  Marriage-Residuary  Shares 
— Income — Corpus — Life  Inter- 
est.]— The  testator  died  in  1912, 
leaving  him  surviving  his  widow 
(who  died  shortly  afterwards), 
seven  daughters,  and  one  son. 
By  the  testator’s  marriage  settle- 
ment (1871),  the  landed  property 
known  as  “Glen  Edyth”  and 
certain  personal  property  were 
conveyed  to  trustees.  Under 
this  settlement,  the  land  (which 
had  become  of  great  value)  had 
passed  to  the  son  in  tail,  and  the 
entail  had  been  barred.  The 
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settled  personal  estate  had  passed 
to  the  children  in  equal  shares, 
the  share  of  each  being  approx- 
imately $20,000.  Upon  the  mar- 
riage of  one  of  the  testator’s 
daughters,  Mrs.  C.,  in  1907,  he 
conveyed  to  trustees  for  her 
certain  property,  on  account  of 
her  prospective  interest  in  his 
estate,  covenanting  to  give  to 
her  by  his  will  “such  share  in  his 
residuary  estate  as  shall  be  equal 
to  the  share  of  his  other  daughters 
under  his  said  will,”  with  the 
proviso  that  she  should  not  take 
any  share  in  his  residuary  estate 
without  bringing  the  value  of  the 
settled  property  into  hotchpot 
and  accounting  for  the  same,  un- 
less he  should  by  his  will  direct 
to  the  contrary.  In  1910,  some 
time  after  the  marriage  of  an- 
other daughter,  Mrs.  H.,  the 
testator  by  deed  settled  a trust 
fund  for  the  benefit  of  Mrs. 
H.,  her  husband,  and  issue.  This 
instrument  contained  a coven- 
ant and  proviso  similar  to  that 
in  Mrs.  C.’s  settlement.  In  each 
case  the  trustees  were  empowered 
to  change  the  investments.  The 
testator’s  will,  made  in  1908, 
first  provided  for  the  residence 
of  his  wife  at  Glen  Edyth  and 
for  its  upkeep  during  her  life- 
time. By  clause  15,  provision 
was  made  for  the  raising  of  the 
sum  of  $100,000  for  each  of  the 
daughters  and  $200,000  for  the 
son;  by  clause  16,  provision  was 
made  for  the  charging  against 
these  sums  of  any  “moneys, 
property,  or  interests”  which 
any  of  the  children  might  receive 
under  the  testator’s  marriage 
settlement,  or  which  they  had 
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received  under  their  marriage 
settlements;  by  clause  18,  pro- 
vision was  made  for  the  distri- 
bution of  the  residue  of  the 
estate  among  the  children  in 
such  a way  that  the  son  should 
receive  twice  as  much  as  each 
daughter;  and  by  clause  22  it 
was  declared  that  the  bequest  of 
$200,000  to  the  son,  being  twice 
the  amount  left  to  each  of  the 
daughters,  was  made  upon  the 
condition  that  the  son  should 
keep  up  and  maintain  the  house 
upon  the  Glen  Edyth  property 
with  sufficient  grounds  about  it, 
not  less  than  ten  acres,  as  a 
gentleman’s  residence,  and,  in 
default,  that  the  son  should  re- 
ceive only  an  equal  share  with 
the  daughters,  and  the  addi- 
tional $100,000  should  become 
a part  of  the  residuary  estate: — 
Held,  that  the  testator,  in  clause 
16,  was  not  referring  to  the  Glen 
Edyth  property,  and  that  the 
son  need  not  bring  that  property 
into  hotchpot. — 2.  That  clause 
16  of  the  will  was  a “direction 
to  the  contrary,”  and  was  the 
controlling  and  operative  pro- 
vision, superseding  the  hotchpot 
clauses  in  the  settlements;  and 
that  the  sums  received  by  the 
children  under  the  testator’s 
marriage  settlement,  and  the 
sums  settled  upon  the  two  daugh- 
ters, were  to  be  brought  into 
hotchpot  and  treated  as  part  of 
the  $100,000  and  $200,000  to  be 
raised  and  settled  under  clause 
15.  — 3.  That  the  married 
daughters  were  respectively  to 
give  credit  for  the  full  fund 
brought  into  settlement,  and 
not  merely  for  the  present  value 
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of  the  life  estate  enjoyed  by  each 
daughter  in  the  settled  fund. — 

4.  That  the  amount  settled  was 
to  be  ascertained  at  the  date  of 
the  settlement. — In  re  Willough- 
by, [1911]  2 Ch.  581,  followed. — 

5.  That  the  settled  sums  and  the 
sums  apportioned  under  the  tes- 
tator’s settlement  were  to  be 
deducted  from  the  sums  set 
apart  under  clause  15. — 6.  That 
under  clause  15  it  was  the  duty 
of  the  trustees  to  hold  the  sums 
dealt  with  by  that  section,  during 
the  lifetime  of  the  children,  pay- 
ing them  the  income.  The  fact 
that  the  period  fixed  for  distri- 
bution had  passed  did  not  justify 
the  trustees  in  paying  over  the 
shares  of  the  daughters  to  them. 
These  shares  were  to  be  held  free 
from  the  control  of  the  husbands 
of  the  daughters  when  they 
married,  to  be  deemed  separate 
estate,  and  not  anticipated.  Up- 
on the  marriage  of  any  of 
the  daughters,  a “strict  settle- 
ment” was  to  be  made,  to  carry 
out  that  intention. — 7.  That 
one-third  of  her  residuary  share 
under  clause  18  was  payable  at 
once  to  each  daughter,  and  two- 
thirds  was  to  be  held  for  the 
daughter,  to  be  settled  upon  her 
marriage. — 8.  That  under  clause 
15  the  son  had  a life  interest  in 
the  $200,000  fund;  an  immediate 
and  absolute  one-third  interest  in 
his  double  portion  of  the  residu- 
ary estate;  the  remaining  two- 
thirds  being  held  in  trust.— 
9.  That  it  was  the  duty  of  the 
executors  and  trustees  under  the 
will,  before  paying  to  the  son  the 
income  from  the  additional  $100,- 
000  given  him  under  clause  15, 


to  ascertain  from  time  to  time 
whether  he  was  fulfilling  the 
obligation  of  keeping  up  Glen 
Edyth  as  a gentleman’s  resi- 
dence. Re  Nordheimer,  350. 

3.  Testamentary  Capacity  — 
General  Paretic  Insanity — Action 
for  Declaration  of  Invalidity  of 
Will — Evidence  — Onus  — Juris- 
diction of  High  Court — Judgment 
of  Surrogate  Court  Upholding  Will 
— Judicature  Act,  sec.  38 — Res 
Adjudicata — Parties.] — If  the  tes- 
tator is  able  to  understand  the 
nature  of  the  act  and  its  effects, 
the  extent  of  the  property  he  is 
disposing  of,  to  comprehend  and 
appreciate  the  claims  to  which 
he  should  give  effect,  and  no  in- 
sane delusion  influences  his  will 
or  brings  about  a disposition  of 
it  which  if  the  mind  were  sound 
would  not  have  been  made,  then 
he  is  competent  to  make  a will. — 
Banks  v.  Goodfellow  (1870),  L.R. 
5 Q.B.  549,  followed. — Letters 
probate  issued  by  the  proper 
Surrogate  Court  are  primd  facie 
evidence  of  testamentary  ca- 
pacity; and,  after  probate,  the 
onus  is  on  the  party  attacking 
the  will. — Sproule  v.  Watson 
(1896),  23  A.R.  692,  followed.— 
And  held,  upon  the  evidence  in 
this  case,  that  the  testator’s 
testamentary  capacity,  at  the 
time  he  made  the  will  attacked, 
was  established,  notwithstand- 
ing the  testimony  of  physicians 
that  he  was  then  suffering  from 
general  paretic  insanity. — Per 
Riddell,  J.,  that  the  High  Court 
had  jurisdiction  to  entertain  an 
action  for  a declaration  of  the 
invalidity  of  the  will,  notwith- 
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standing  the  decision  of  a Surro- 
gate Court  admitting  the  will  to 
probate;  after  a contest  to  which 
the  plaintiff  in  the  High  Court 
action  was  not  a party,  and  that 
the  validity  of  the  will  was  not 
res  adjudicata  by  the  decision 
of  the  Surrogate  Court.  Section 
38  of  the  Judicature  Act,  R.S.O. 
1897,  ch.  51,  gives  jurisdiction 
to  the  High  Court  to  try  the 
validity  of  wills  even  after  pro- 
bate has  been  granted;  and  the 
omission  of  the  last  clause  of 
sec.  17  of  the  Surrogate  Courts 
Act,  R.S.O.  1897,  ch.  59,  from 
sec.  19  of  the  revised  Act,  10 
Edw.  VII.  ch.  31,  cannot  take 
away  the  effect  of  the  express 
words  of  sec.  38. — Judgment  of 
Falconbridge,  C.J.K.B.,  af- 
firmed. Badenach  v.  Inglis,  165. 

See  Executors — Railway,  6 
— Trusts  and  Trustees. 


WINDING-UP. 

See  Company — Trusts  and 
Trustees. 
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“ At  Large.”] — See  Railway,  1. 

11  At  Owner’s  Risk”] — See 
Railway,  2. 

“Allurement.”]  — See  Fatal 
Accidents  Act,  2. 

“ Channel.”] — See  Crown. 

“ Charitable  Institution.  ”] — See 
Assessment  and  Taxes,  1. 

“Honestly  and  Reasonably.”] 
— See  Street  Railway. 

u Increased  Stock  Received  by 
Way  of  Stock  Dividends.”] — See 
Executors,  2. 
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u Moneys,  Property,  or  Inter- 
ests.”]— See  Will,  2. 

u Moving  Train  Causing  Bodily 
Injury.”] — See  Railway,  7. 

‘ ‘ Object.  ”] — See  Assessment 
and  Taxes,  2. 

“Occupation.”] — See  Assess- 
ment and  Taxes,  2. 

“Owner.”] — See  Motor  Ve- 
hicles Act,  2. 

“Purposes.  ”]  — See  Assess- 
ment and  Taxes,  2. 

“Real  Property.”] — See  As- 
sessment and  Taxes,  4. 

“ Salvage.  ”]  — See  Assign- 
ments and  Preferences,  1. 

“Seminary  of  Learning.”] — See 
Assessment  and  Taxes,  1. 

“Side  of  the  Channel.”] — See 
Crown. 

‘ ‘ Similar  A dditions. ’ ’]  — - See 
Executors,  2. 

“ Thirty  Days.”] — See  Vendor 
and  Purchaser, '3. 

“Track  Owen  Sound.”] — See 
Sale  of  Goods. 

“Tracks.”] — See  Street  Rail- 
way. 

“ Unjust  and  Unreasonable 
Condition.”] — See  Insurance,  1. 

“Wife.”] — See  Insurance,  2. 

“Windings.”] — See  Crown. 

“Wish.”]— See  Will,  1. 


WORKMEN’S  COMPENSA- 
TION FOR  INJURIES  ACT. 

See  Master  and  Servant. 


YOUNG  MEN’S  CHRISTIAN 
ASSOCIATION. 

See  Assessment  and  Taxes, 
2,  3. 
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